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PREFACE, 


In  the  preparatian  of  ibis  work^  tlio  aim  has  been  to  give  a 

peal  ami  L*i>iup!ete  expusiritii  of  the  general  principles  of  the 
>ii^Ututicnial  law  of  the  United  Statas.  The  effort  has  been  to 
ase^rtaiii  and  to  discuss  critically  the  broad  principles  upon  which 
Imve  be?en  founded  the  dfscisi^jns  rendered  by  the  Supreme  Court 
lif  the  United  States  in  the  leatling  cases,  and  thus  to  present,  as  a 
*»y5teniatic  whole,  a  stutement  of  (he  underlying  doctrines  by 
which  our  complex  system  of  constitutional  jurisprudence  is 
gov-erned.  The  performance  ai  this  purpose  has  required  thai 
attention  should  he  devoted  rather  to  a  ron,sideration  of  tbuse 
principles  of  unr  public  law  which  are  fundauit'UtjJ,  and  espceially 
of  those  the  pos*jible  implications  of  w^hich  are  not  yet  certainly 
determined^  than  to  a  statement  in  minnte  detail  of  those  adjudi- 
catiorifi  w*hich,  in  themselves,  establish  no  general  ride  of  law,  or 
illustrate  no  novel  application  of  one.  Tliiis  liitter  task  is  r»ne 
which  more  properly  belongs  to  compilers  of  digests  or  to  tb<' 
authors  of  more  s|>ecial  text-lxx^ks.  It  is  confidently  l>elieved, 
however,  that  in  the  present  work  no  really  important  case  has 
been  left  unnoticed. 

Such  merit  as  the  present  work  may  possess  must,  then,  con- 
sist in  its  systematic  arrangement,  and  in  the  fact  that,  with 
reference  to  the  constitutional  principles  which  ar/^  discnssed, 
It  fully  sets  forth  the  pro<.*esses  of  judicial  reasoning  by  whieli 
they  have  been  established,  it  suggests  the  corollaries  which  may 
be  ilrawn  from  them,  and  it  indicates  the  relations  whicli  they 
bear  to  one  another  and  to  the  more  general  doctrines  of  .\meri- 
Cftfi  public  law. 

Whenever  space  hag  seemed  to  permit,  the  author  has  repri> 
diiced  the  language  of  the  Federal  Supreme  Court.  This  ha^ 
mf^e^sitated  many  and,  at  times,  extended  quotation^'.  It  is  be- 
lieved, however,  that  this  practice  ivrll  commend  itself  to  thr 
reader-    Since  the  character  of  this  work  reijuires  in  any  case  that 

tiiil 


iv  Pkeface. 

the  arguments  should  l>e  given,  the  authoritative  language  of  the 
nation'ji  liighcst  tribunal  is  certainly  preferable  to  a  statement 
by  a  commentator  of  his  understanding  of  the  court's  ruling  or 
reasoning. 

The  author  desires  to  make*  especial  acknowledgment  of  the 
very  great  assistance  which  he  has  received  from  Hon.  John  C. 
Rose,  United  States  District  Judge,  and  Dr.  Frank  J.  Goodnow, 
Professor  of  Constitutional  and  Administrative  Law  at  Columbia 
University.  Both  ()f  those  friends  have  generously  spared  the 
time  to  read  this  treatise  in  the  proof.  That  they  have  not,  how- 
ever, committed  themselves  to  all  of  the  positions  assumed  herein, 
hardly  needs  to  be  said. 

The  author  wishes  also  to  express  generally  his  debt  to  the 
various  law  magazines  ])ublished  in  this  c:)untry.  These  journals 
are  an  honor  to  American  legal  scholarshij\  and  to  the  articles 
contained  in  them  the  author  owes  more  than  he  has  lx»en  able 
specifically  to  acknowlf<lge. 

In  conclusion,  it  uuiy  bo  added  that,  whore  appropriate,  the 
author  has  repeal:Ml  language  used  by  him  in  an  earlier  and 
briefer  work  entitled  The  Anifrican  Constitutional  St/stfm. 

The  work  as  a  whole  is  based  uj>on  lectures  delivered  during 
recent  years  to  the  graduate  students  in  Political  Science  at  the 
Johns  TTopkins  University. 

June,  1910.  W.  W.  W. 
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CONSTITUTION  OF  THE  UNITED  STATES.^ 


We  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity,  pro- 
vide for  the  common  defense,  promote  the  general  welfare,  and 
secure  the  bleseings  of  liberty  to  ourselves  and  our  posterity,  do 
ordain  and  establish  this  Constitution  for  the  United  States  of 
America. 

AKTICLE  I 
Section  1-  All  legislative  powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
«nd  House  of  Representatives. 

Section  2,    1  The  House  of  Representatives  shall  be  composed 

of  members  chosen  every  second  year  by  the  people  of  the  several 

States,  and  the  electors  in  each  State  shall  have  the  qualifications 

^efjiiigite  for  electors  of  the  most  numerous  branch  of  the  Stat? 

'fpri  slature. 

2  Xo  person  shall  be  a  representative  who  shall  not  have 
^'taained  to  the  age  of  twenty-five  years,  and  been  seven  years  a 
c^tixen  of  the  United  States,  and  who  shall  not,  whnn  elected, 
^    BM  inhabitant  of  that  State  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  amoti^: 
^^  several  States  which  may  be  included  within  this  Union, 
^^e-oofdiijg  to  their  respective  niimljers,  which  shall  be  determined 
"y  adding  to  the  whole  niunber  of  free  ]X!rsons,  iiicluiliiig  thost* 
^^'^tind  to  service  for  a  term  of  years,  and  excludinti:  Indians  not 
*^^^,  three  fifths  of  all  other  persons.'  The  actual  enumeration 
^^11  be  made  within  three  years  after  the  first  meeting  of  the 
-OngP^g  q{  the  United  States,  and  within  every  subscqirent  term 
^*  ten  years*  in  such  manner  as  they  shall  by  law  direct*  The 
^'^tnher  of  representatives  shall  not  exceed  one  for  every  thirty 
^bonsand,  but  each  State  shall  bnve  at  least  one  reprcspntative; 


Tliifi  reprint  of  tlie  Constitution  exactly   follows   the  text  nf   thsit   in  the 
^^Pwtment  of  State  at  Waebington,  save  in   the  spelling  of  a  few  worda. 
'%per«ed^d  by  th«  14th  AmeDdrjient. 
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apA/tl^lU:  sifch  Tejiujiierflrtion  "sHall  be  made,  the  State  of  New 
•H'SunpsBire 'stall  be  entitled  to  choose  three,  Massachusetts  eight, 
Rhode  Island  and  Providence  Plantations  one,  OomiectioTit  five, 
New  York  six,  New  Jersey  four,  Pennsylvania  eight,  Delaware 
one,  Maryland  six,  Virginia  ten.  North  Carolina  five,  South 
Carolina  five,  arid  Georgia  three. 

4  When  vacancies  happen  in  the  representation  from  any  State, 
the  executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

5  The  House  of  Representatives  shall  choose  their  speaker  and 
other  officers,  and  shall  have  the  sole  power  of  impeachment. 

Section  3.  1  The  Senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  State,  chosen  by  the  legislature 
thereof  for  six  years ;  and  each  senator  shall  have  one  vote. 

2  Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into 
three  classes.  The  seats  of  the  senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  llie  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and  of  the  third  class  at 
tlic  expiration  of  the  sixth  year,  so  that  one  third  may  be  chosen 
every  second  year;  and  if  vacancies  happen  by  resignation,  or 
otherwise,  during  the  recess  of  the  legislature  of  any  State,  the 
executive  thereof  may  make  temporary  appointments  until  the 
next  meeting  of  the  legislature,  which  shall  then  fill  such 
vacancies. 

3  No  person  shall  be  a  senator  who  shall  not  have  attained 
to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant 
of  that  State  for  which  he  shall  be  chosen. 

4  The  Vice  President  of  the  United  States  shall  be  President 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally- 
divided. 

5  The  Senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent pro  tempore,  in  the  absence  of  the  Vice  President,  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States. 

6  The  Senate  shall  have  the  sole  power  to  try  all  impeach- 
ments. When  sitting  for  that  purpose,  they  shall  be  on  oath  or 
affirmation.     A\Tien  the  President  of  the  United  States  is  tried, 
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chief  justice  shall  preside:  and  no  person  shall  be  convicted 
ithoiit  the  concurrence  of  two  thirds  of  the  members  present* 
7  Judigment  in  cases  of  impeachment  shall  not  extend  further 
ban  to  removal  from  office,  and  disqualification  to  hold  and 
BJoy  any  office  of  honor,  trust  or  profit  under  the  United  States: 
l)ot  the  party  convicted  shall  nevertheless  be  liable  and  subject 
ta  indictment,  trial,  judgment  and  punishment,  according  to 
law. 

Seotion  4-  1  The  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives,  shall  he  prescribed  in  each 
State  by  the  legislature  thereof;  but  the  Congress  may  at  any 
tiioe  by  law  make  or  alter  snch  regulations,  except  as  to  the 
places  of  ehoosing  senators, 

2  The  Congress  shall  assemble  at  least  once  in  every  year,  and 
RUch  meeting  shall  be  on  the  first  Monday  in  Desember,  unless 
tby  shall  by  law  appoint  a  different  day. 

Section  5.  1  Each  House  shall  be  the  judge  of  the  elections, 
returns  and  (jualifieations  of  its  own  members,  and  a  majority 
of  each  shall  constitute  a  quorum  to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized 
ti^^  compel  the  attendance  of  absent  members,  in  such  manner,  and 
under  such  penalties  as  each  House  may  provide. 

2  Each  House  may  determine  the  rules  of  its  proceedings, 
panish  its  momberB  for  disorderly  behavior,  and,  with  the  con- 
I  currence  of  two  thirck,  expel  a  member, 

•''  Each  House  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
*°^h  judgment  require  secrecy;  and  the  yeas  and  nays  of  the 
members  of  either  House  on  any  question  shall,  at  the  desire  of 
<>Ji«  fifth  of  those  present,  be  entered  on  the  journal, 

*  Keither  House,  during  the  session  of  Congress,  shall,  with- 
out the  consent  of  the  other,  adjourn  for  more  than  three  days, 
^^^  to  any  other  place  than  that  in  which  the  two  Houses  shall 
te  »itting. 

Section  6.  1  The  senators  and  representatives  shall  receive  a 
<^mpPiisation  for  their  services,  to  be  ascertained  by  law,  and  paid 
out  of  the  Treasnry  of  the  Fnitrd  States.  They  shall  in  all 
t^set,  except  treason,  felony  and  breach. of  the  peace,  be  privi- 
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Icged  from  arrest  during  their  attendance  at  the  session  of  their 
respective  Houses,  and  in  going  to  and  returning  from  the  same; 
and  for  any  speech  or  debate  in  either  House,  they  shall  not  be 
questioned  in  any  other  place. 

2  No  senator  or  representative  shall,  during  the  time  for  which 
he  was  elected,  be  appointed  to  any  civil  office  under  the  authority 
of  the  United  States,  which  shall  have  been  created,  or  the  emolu- 
ments whereof  shall  have  been  increased  during  such  time;  and 
no  person  holding  any  office  under  the  United  States  shall  be  a 
member  of  either  House  during  his  continuance  in  offi<3fe. 

Section  7.  1  All  bills  for  raising  revenue  shall  originate  in 
the  House  of  Representatives;  but  the  Senate  may  propose  or 
concur  with  amendments  as  on  other  bills. 

2  Every  bill  which  shall  have  passed  the  House  of  Representa- 
tives and  the  Senate,  shall,  before  it  becomes  a  law,  be  presented 
to  the  President  of  the  United  States ;  if  he  approve  he  shall  sign 
it,  but  if  not  ho  shall  return  it,  with  his  objections,  to  that  House 
in  which  it  shall  have  originated,  who  shall  enter  the  objections 
at  large  on  their  journal,  and  proceed  to  reconsider  it.  If  after 
such  reconsideration  two  thirds  of  that  House  shall  agree  to  pass 
the  bill,  it  shell  be  sent,  together  with  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved 
by  two  thirds  of  that  House,  it  shall  become  a  law.  But  in  all 
such  cases  the  votes  of  both  Houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  voting  for  and  against  tte 
bill  shall  be  entered  on  the  journal  of  each  House  respectively.  If 
any  bill  shall  not  be  returned  by  the  President  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  onanner  as  if  he  had  signed  it,  unless 
the  Congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 

3  Every  order,  resolution,  or  vote  to  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (ex- 
cept on  a  question  of  adjournment)  shall  be  presented  to  the 
President  of  the  United  States;  and  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of 
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Itepresentatives,  according  to  the  rules  and  limitations  prescribed 
iu  the  ea^e  of  a  bill. 

Section  8.  1  The  Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and  provide 
{or  the  common  defense  and  general  welfare  of  the  United  States j 
but  all  duties,  imposts  and  excises  shall  be  uniform  throughout 
ih  United  States; 

2  To  borrow  money  on  the  credit  of  the  United  States; 

3  To  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes; 

4  To  establish  an  uniform  rule  of  naturalization,  and  uniform 
^awB  on  the  subject  of  bankruptcies  throughout  the  United  States; 

5  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
Coju,  and  fix  the  standard  of  weights  and  measures; 

€3  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
^i^^  and  aurrent  coin  of  the  United  States; 
*7  To  establish  post  offices  and  post  roads; 
S  To  promote  the  progress  of  science  and  useful  arts  by  secur- 
injsr  for  limited  times  to  authors  and  invent^jrs  the  exclusive  right 
their  respective  writings  and  discoveries; 
X3  To  constitute  tribunals  inferior  to  the  Supreme  Court; 
3L0  Define    and   punish    piracies    and   ftloniea   committed    on 
th^    high  seas»  and  offenses  against  the  law  of  nations ; 

3.1  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
ni^lie  rules  concerning  captures  on  land  and  water; 

^  2  To  raise  and  support  armies,  but  no  ajipropriation  of  money 
to    t:hat  use  shall  be  for  a  longer  term  than  two  years ; 
^3  To  provide  and  maintain  a  navy; 

1^4  To  make  rule®  for  the  government  and  regulation  of  the 
laiiil  and  naval  forces; 

^h  To  provide  for  calling  forth  the  militia  to  execute  the  laws 
f>f   the  Union,  suppress  insurrections  and  repel  invasions; 

^^6  To  provide  for  organizing,    arming,   and   disciplining   the 

'''^^Htia,  and  for  governing  such  part  of  them  as  may  be  employed 

1^  the  service  of  the  United  States,  reserving  to  the  States  re- 

fp«*tively  the  appointment  of  the  officers,  and  the  authority  of 

t'"aining  the  militia  according  to   the  discipline  prescribed   by 
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17  To  exercise  exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  States  and  the  acceptance  of  Congress,  be- 
come the  seat  of  the  government  of  the  United  States,  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent  of 
the  legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  need- 
ful buildings;  and 

18  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

Section  9.  1  The  migration  or  importation  of  such  persons  as 
any  of  the  States  now  existing  shall  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on 
such  importation,  not  exceeding  ten  dollars  for  each  person. 

2  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it. 

3  No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

4  No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed  to 
be  taken. 

5  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State. 

6  No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another:  nor 
shall  vessels  bound  to,  or  from,  one  State  be  obliged  to  enter, 
clear,  or  pay  duties  in  another. 

7  No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

8  No  title  of  nobility  shall  be  granted  by  the  United  States: 
and  no  person  holding  any  ofllce  of  profit  or  trust  under  them, 
shall,  without  the  consent  of  the  Congress,  accept  of  any  present, 
emolument,  office,  or  title,  of  any  kind  whatever,  from  any  king, 
prince  or  foreign  State. 
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Section  10,  1  No  State  shall  enter  into  any  treaty,  alliancL, 
confederation;  grant  letters  of  marque  and  reprisal;  coin 
uoneyi  emit  bills  of  credit;  make  anything  but  gold  and  silver 
oin  a  tender  in  payment  of  debts;  pass  any  bill  of  attainder^ 

ex  fM)d  facto  law,  or  law  impairing  the  obligation  of  contracti 

or  grant  any  title  of  nobility. 
2  No  State  shall,  without  the  consent  of  the  Congi*ess,  lay  any 

[imposts  or  duties  on  imj^orts  or  exiwrts,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws:  and  the  net 
produce  of  all  duties  and  imposts  laid  by  any  State  on  imports 
or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United 
States;  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  Congress. 

3,  No  State  shall,  without  the  consent  of  Congress,  lay  any 
'ioty  of  tonnage,  l^eep  troops,  or  ships  of  war  in  time  of  peace, 
eiiter  into  any  agreement  or  compact  with  another  State,  or  wath 
a  foreign  power,  or  engage  in  war,  unless  actually  invaded,  or 
in  such  imminent  danger  as  will  not  admit  of  delay. 


AKTICLE  II 

Secttoit  1.  1  The  executive  power  shall  be  vested  in  a  Presi- 
^t  of  the  United  States  of  America.  He  shall  hohl  his  ofBce 
daring  the  term  of  four  years,  and,  together  with  the  \'ice  Prez^i- 
^^t,  chosen  for  the  same  terra,  be  elected,  as  follows 

2  Each  State  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  numlK^r  of  electors,  equal  to  the  whole  num- 
^^  of  senators  and  representatives  to  which  the  State  may  be 
entitled  in  the  Congress;  but  no  senator  or  repre*5entative/or 
P^on  holding  an  office  of  trust  or  profit  under  the  United  States, 
»h*ll  he  appointed  an  elector. 

The  electors  shall  meet  in  their  respective  States,  and  vote  by 

hallot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  in- 

hnbitaut  of  the  same  State  with  themselves.    And  they  shall  make 

fl  list  of  all  the  persons  voted  for,  and  of  the  number  of  votes 

f*^P€ac»h;  which  list  they  shall  sign  and  certify,  and  transmit 

'  «^led  to  the  seat  of  the  government  of  the  United  States,  directed 

I  lo  the  president  of  the  Senate*    The  president  of  the  Senate  shall, 

hn  the  prefi^ence  of  the  Senate  and  House  of  Keprescntatives,  open 
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all  the  certificates,  and  the  votes  shall  then  be  counted.  The 
person  having  the  greatest  number  of  votes  shall  be  the  President, 
if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  there  be  more  than  one  who  have  such  miyority, 
and  have  an  equal  number  of  votes,  then  the  House  of  Kepresenta- 
tives  shall  immediately  choose  by  ballot  one  of  them  for  Presi- 
dent; and  if  no  person  have  a  majority,  then  from  the  five  highest 
on  the  list  the  said  house  shall  in  like  manner  choose  the  President. 
But  in  choosing  the  President,  the  votes  shall  be  taken  by 
States,  the  representation  from  each  State  having  one  vote;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members 
from  two-thirds  of  the  States,  and  a  majority  of  all  the  States 
shall  be  necessary  to  a  choice.  In  every  case,  after  the  choice 
of  the  President,  the  person  having  the  greatest  number  of  votes 
of  the  electors  shall  be  Vice  President.  But  if  there  should  re- 
main two  or  more  who  have  equal  votes,  the  Senate  shall  choose 
from  them  by  ballot  the  Vice  President.^ 

3  The  Congress  may  determine  the  time  of  choosing  the  elect- 
ors, and  the  day  on  which  they  shall  give  their  votes;  which  day 
shall  be  the  same  throughout  the  United  States. 

4  Xo  person  except  a  natural  bom  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  office  of  President;  neither  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been  fourteen  years  a  resident  within 
the  United  States. 

5  In  case  of  the  removal  of  the  President  from  oflBce,  or  of 
his  death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  oflSce,  the  same  shall  devolve  on  the  Vice  Presi- 
dent, and  the  Congress  may  by  law  provide  for  the  case  of  re- 
moval, death,  resignation,  or  inability,  both  of  the  President  and 
Vice  President,  declaring  what  officer  shall  then  act  as  President, 
and  such  oflScer  shall  act  accordingly,  until  the  disability  be 
removed,  or  a  President  shall  be  elected. 

6  The  President  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  which  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 

1  Superseded  by  the  12th  Amendment. 


receive 
the  United  States,  or  any  of  them. 

7  Before  he  enter  on  the  execution  of  bis  office,  be  shall  take 
the  following  oath  or  affirmation:  —  "I  do  stilcmnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  offict?  of  President  of  the 
United  States,  and  will  to  the  best  of  my  ability,  preserve e,  protect 
and  defend  the  Constitution  of  the  United  States." 

Section  2*  1  The  President  shall  be  conamander  in  chief  of 
the  army  and  nary  of  the  United  States,  and  of  the  militia  of  the 
wveral  States,  when  called  into  the  actual  service  of  the  United 
States;  he  may  require  the  opinion,  in  writing,  of  the  principal 
officer  in  each  of  the  executive  departments,  upon  any  subject 
relating  to  the  duties  of  their  respective  offices,  and  he  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against  the 
IInite<l  States,  except,  in  eases  of  impeachment. 

2  He  g.hall  have  power,  by  and  with  tbe  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two  thirds  of  the  senators 
present  concur;  and  he  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  ambassadors, 
other  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
fifl<l  all  other  officers  of  the  United  States,  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  estaV 
hshed  by  law:  but  the  Congress  may  by  law  vet^t  the  appointment 
^^  fl^icU  inferior  officers,  as  they  think  proper,  in  the  President 
^I'^^o,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

^  The  President  shall  have  power  to  fill  up  all  vacancies  that 
^lay  hapjjen  during  the  recess  of  the  Senate,  by  granting  commis* 
W0U8  which  shall  expire  at  the  end  of  their  next  session. 

Section  3»  lie  shall  from  time  to  time  give  to  the  Congress 
tnforniation  of  the  state  of  the  Union,  and  reconmiend  to  their 
coDAideration  such  measures  as  he  shall  judge  necessary  and  ex- 
F<hcnt;  he  may,  on  extraordinary  occasions,  convene  both 
nonses,  or  either  of  them,  and  in  ease  of  disagreement  l>etween 
them  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
ti^m  to  such  time  as  he  shall  think  proper;  he  shall  receive 
ambassadors  and  other  public  ministers;  he  shall  take  care  that 
^he  laws  be  faithfully  executed,  and  shall  commission  all  the 
officers  of  the  United  States, 
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Section  4.  The  President,  Vice  President,  and  all  civil  offi- 
cers of  the  United  States,  shall  be  removed  from  office  on  im- 
jHttchnieiit  for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 


ARTICLE  III 

Section  1*  The  judicial  power  of  the  TTnitod  States  shall  be' 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and  establisK  The 
jndges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services,  a  compensation  which  shall  not  be  dinainislied 
during  their  continuance  in  office. 

Section  2,  1  The  judicial  power  shall  extend  to  all  cuses,  im 
law  and  equity,  arising  under  this  Constitution,  the  laws  of  the 
Tnited  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority;  —  to  all  cases  affecting  ambassadors,  other  ptib- 
lie  ministers  and  consuls ;  —  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  —  to  controversies  to  which  the  United  States 
shall  be  a  party;  —  to  controversies  between  tivo  or  more  States; 
—  between  a  State  and  citizens  of  another  State; — between 
citizens  of  different  States, —  l:>etween  citizens  of  the  same  State 
claiming  lands  under  grants  of  ditferent  States,  and  between  a 
State,  or  the  citizens  thereof,  and  foreign  States,  citizens  or 
subjects. 

2  In  all  cases  affecting  ambassadors,  other  public  ministei 
and  consuls,  and  thc^e  in  which  a  State  shall  be  party,  i 
Supreme  Court  shall  have  original  jurisdiction.  In  all  the  other 
cases  before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  to  fact,  with  such  exceptions,  and 
under  such  regulations  as  the  Congress  shall  make- 

3  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
he  by  jury;  and  such  trial  shall  lie  held  in  the  State  where  the 
Fald  crimes  shall  have  been  committed ;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

Section  3.  1  Treason  against  the  United  States,  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  enemies* 


I 


I 


CoXSTITCTIOr^  OF  THE  FlHTED  StATES. 


Ixxix 


giving  tliem  aid  and  comfort.  Xo  person  shall  be  convicted  of 
urbason  xuiless  on  the  testimony  of  two  witneisfitsa  to  the  same  overt 
act,  or  on  confession  in  open  co\irt. 

2  The  Congress  shall  have  power  to  declare  the  piinisliiucnt  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture  except  during  the  life  of  the  person  attainted. 


ABTICLE  IV 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
Stale.  And  the  Congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  aets^  records  and  proceedings  shall  he  proved, 
and  the  effect  thereof. 

Section  2.     1  The  citizens  of  each  State  shall  be  entitled  to 

privileges  and  immunities  of  citi7.ens  in  the  several  States* 
^2  A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime. 

3  Ko  person  held  to  service  or  lab(}r  in  one  State,  under  the 
l«ws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
Ijiw  or  regulation  therein,  be  discharged  from  such  service  or 
Iflhor,  hut  shall  be  delivered  up  on  claim  of  the  party  to  whom 
s^ich  sen-ice  or  labor  may  be  due. 

Sectiox  3*  1  Xew  States  may  be  admitted  by  the  Congress 
i^to  this  Union;  but  no  new  State  shall  be  formed  or  erected 
"within  the  jurisdiction  of  any  other  State;  nor  any  State  be 
loruied  by  the  junction  of  two  or  more  States,  or  parts  of  States, 
^•thoat  the  consent  of  the  legislatures  of  the  States  concerned  as 
^^11  as  of  the  Congress. 

2  The  Congress  shall  have  power  to  dispose  of  and  make  all 
i^^fnl  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
^"iiBtitntion  shall  be  so  construed  as  to  prejudice  any  claims  of 
<he  Tlnited  States,  or  of  any  particular  State* 

SECTION  4.  The  United  States  shall  guarantee  to  every  State 
Ifl  tliii  Union  a  republican  furm  of  governnienr,  aiiil  -.hjll  |;r  itcct 
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each  of  them  against  invasion;  and  on  application  of  the  legisla- 
ture, or  of  the  executive  (when  the  legislature  cannot  be  convened) 
against  domestic  violence. 


ARTICLE  V 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem 
it  necessary,  shall  propose  amendments  to  this  Constitution,  or, 
on  the  application  of  the  legislatures  of  two  thirds  of  the  several 
States,  shall  call  a  convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  Constitution,  when  ratified  by  the  legislatures  of  three 
fourths  of  the  several  States,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  pro- 
posed by  the  Congress;  Provided  that  no  amendment  which  may 
be  made  prior  to  the  year  one  thousand  eight  hundred  and  eight 
shall  in  any  manner  affect  the  first  and  fourth  clauses  in  the  ninth 
section  of  the  first  article;  and  that  no  State,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 


ARTICLE  VI 

1  All  debts  contracted  and  engagements  entered  into,  before  the 
adoption  of  this  Constitution,  shall  be  as  valid  against  the  United 
States  under  this  Constitution,  as  under  the  Confederation. 

2  This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof;  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding. 

3  The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  State  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States,  and  of  the  several 
States,  shall  be  bound  by  oath  or  aflSrmation  to  support  this  Con- 
stitution ;  but  no  religious  test  shall  ever  be  required  as  a  qualifi- 
cation to  any  office  or  public  trust  under  the  United  States. 
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ARTICLE  VII 
The  ratification  of   the  eouventioiis  of  nine  States   shaJl  bo 
sufficient  for  the  establishment  of  this  Constitution  between  the 
States  so  ratifjing  the  same. 

Articles  in  addition  to,  and  amendment  of,  the  Constitution  of 
the  United  States  of  America,  proposed  by  Congress,  and 
ratified  by  the  legislatures  of  the  several  States  pursuant  to  the 
fifth  article  of  the  original  Constitution. 

ARTICLE  I' 

Congress  shall  make  no  Isw  respeotini^  an  estalili^hnient  of 
religion,  or  prohibiting  the  free  exercise  thereuf ;  or  abridging  the 
freedom  of  speech,  or  of  tbe  press ;  or  the  right  of  the  people  peace- 
ably to  assemble,  and  to  ]ietition  the  government  for  a  redress  of 
grievances. 

ARTICLE  II 

A  well  regulated  niilitia,  being  necessary  to  tbe  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  arms,  shall 
not  be  infringed* 

ARTICLE  III 

No  aoldier  shall,  in  time  of  peace  be  quartered  in  auj  house, 
without  the  consent  of  the  owner,  nor  in  time  of  war,  bat  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  IV 

The  right  of  the  people  to  be  secure  in  their  persons,  houaea, 
papers,  and  effects,  aj^ainst  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall  issue,  but  upon  prob- 
able cause,  supportetl  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized. 

ARTICLE  V 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 

iThtf  first  ten  4menJmc?ita  w^m  adopted  in   179L 
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jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger ; 
nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just  compensation. 

AKTICLE  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  Stata 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him ;  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of 
counsel  for  his  defense. 

ARTICLE  VII 
In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the 
common  law. 

ARTICLE  VIII 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX 

The  enumeration  in  the  Constitution  of  certain  rights  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X 

The  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people. 
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ARTICLE  XI  ^ 
The  judicial  power  of  the  United  States  shall  not  be  construed 
to  ejctend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  Fnited  States  by  citizens  of  another  State^  or 
bjr  citizens  or  subjects  of  any  foreign  State. 


ARTICLE  XII  = 
The  electors  shall  meet  in  their  respective  States,  and  vote  by 
ballot  for  President  and  Vice  President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  State  with  themselves; 
they  shall  name  in  their  ballots  the  person  \  oted  for  as  President, 
and  in  «!if?tinct  ballots  the  person  voted  for  as  Vice  President,  and 
they  shall  make  distinct  lists  of  all  persons  voted  for  as  President 
and  of  all  persons  voted  for  as  Vice  President,  and  of  the  number 
of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and 
transmit  sealed  to  the  seat  of  the  governuiont  of  the  rnitcd  States, 
directetl  to  the  president  of  the  Senate; — The  president  of  the 
Senate  shall,  in  presence  of  the  Senate  and  House  of  Representa- 
tives, open  all  the  certificates  and  the  votes  shall  then  be  counted  ; — 
The  person  having  the  greatest  numl>er  of  votes  for  President 
sliiill  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  no  i^et^on  have  such  majority, 
tlien  from  the  persons  having  the  highest  numbers  not  exceeding 
three  on  the  list  of  those  voted  for  as  President,  the  House  of 
Hepresentatives  shall  choose  immediately,  by  ballot,  the  President. 
But  in  choosing  the  President,  the  votes  shall  be  taken  by  States, 
the  representation  from  each  State  having  one  vote;  a  qnorum  for 
this  purpose  shall  consist  of  a  member  or  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be 
necessaiy  to  a  choice.  And  if  the  House  of  Representatives  shall 
not  ehoose  a  President  whenever  the  right  of  choice  shall  devolve 
upon  them,  liefore  the  fourth  day  of  ilareh  next  following,  then 
the  Vice  President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  President.  Thp 
pers*on  having  the  greatest  number  of  votes  as  Vice  President  shall 
he  the  Vice  President,  if  such  number  be  a  majority  of  the  whole 


I  Adopted   in    171>S, 


2  Adopted  in   1S04. 
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number  of  electors  appointed,  and  if  no  person  have  a  majority, 
then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice  President ;  a  quorum  for  the  purpose  shall  consist 
of  two  thirds  of  the  whole  number  of  senators,  and  a  majority  of 
the  whole  number  shall  be  necessary  to  a  choice.  But  no  person 
constitutionally  ineligible  to  the  office  of  President  shall  be  eligible 
to  that  of  Vice  President  of  the  United  States. 

ARTICLE  XIII  ^ 
Section  1.     1  Neither  slavery  nor  involuntary  servitude,  ex- 
cept as  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction. 

2  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

ARTICLE  XIV  2 

1  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws. 

2  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number 
of  persons  in  each  State,  excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the  choice  of  electors  for 
President  and  Vice  President  of  the  United  States,  representatives 
in  Congress,  the  executive  and  judicial  officers  of  a  State,  or  the 
members  of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age,  and 
citizens  of  the  United  States,  or  in  any  way  abridged,  except  for 
participation  in  rebellion,  or  other  crime,  the  basis  of  representa- 
tion therein  shall  be  reduced  in  the  proportion  which  the  number 
of  such  male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  twenty-one  years  of  age  in  such  State. 

1  Adopted  in  1865.  >  Adopted  in  1868. 
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3  No  person  shall  be  a  senator  or  representative  in  Congress,  or 
elector  of  President  and  Vice  President,  or  liold  any  oiEce,  civil 
or  military,  under  the  United  States,  or  under  any  State,  who, 
buving  previously  taken  an  oath,  as  a  member  of  Congress,  or  as 
an  ofiicer  of  the  United  States,  or  as  a  member  of  any  State  legis- 
lature, or  as  an  executive  or  judicial  officer  of  any  State,  to  sup- 
port the  Constitution  of  the  United  States,  sliall  have  engaged  in 
insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort 
to  the  enemies  thereof.  But  Congress  may  W  a  vote  of  two  thirds 
o^f   each  House,  remove  such  disability* 

-4  The  validity  of  the  public  debt  of  the  United  States,  author- 
i«^^  by  law,  including  debts  iDcurred  for  payment  of  pensions 
fli3<3  bounties  for  services  in  siippressing  insurrection  or  rebellion, 
sti  ^11  not  be  questioned.  But  neither  the  17nite<l  States  nor  any 
St^te  shall  aasume  or  pay  any  debt  or  obligation  incurred  in  aid 
o^  insurrection  or  rebellion  against  the  United  States,  or  any 
cl  ^  im  for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts, 
ol>l  igations  and  claims  shall  be  held  illegal  and  void. 

^  The  Congress  shall  have  power  to  enforce,  by  appropriate 
l«^^^5^i«lation,  the  provisions  of  this  article. 


ARTICLE  XV' 

Sectig!^  1.     The  right  of  citizens  of  the  United  States  to  vote 

&ti.^ll  not  be  denied  or  abridged  by  the  United  States  or  by  any 

S'ta.te  on  account  of  race,  color,  or  previous  condition  of  servitude. 

Section  2,     The  Congress  shall  have  power  to  enforce  this 

ax^ide  by  appropriate  legislation, 

1  Adopted  in   1870. 
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CHAPTER  I. 
THE  SUPREMACY  OF  THE  UNITED  STATES  CONSTITUTIOJI, 

The  ftmdamental  principle  of  American  constitutional  juris^ 
prndence  is  that  laws  and  not  men  shall  govern.  This  means  that 
when  a  power,  exercised  by  an  official  or  bv  a  governmental  organ, 
19  challenged  legal  authority  therefor  deris^ed  from  some  existing 
law  must  \ye  shown,  and  that  no  valid  law  can  exist  save  that  which 
18  recognized  as  such  by  the  courts.  The  courts  recognize  two 
great  borlies  of  law ;  the  so-called  common  law^  which  is  a  product 
of  custom  and  judicial  interpretation,  which  in  large  measure  we 
have  inherited  from  England;  and  enacted  law,  which  is  th^ 
formal  creation  of  the  legii^lative  organs  of  government.  This 
formally  enacted  law  is  of  two  kinds:  That  embodied  in  written 
eonetitntions,  and  that  enacted  by  the  ordinary  legislative  bodies 
and  termed  statutes. 

Independently  of  express  statement  to  that  eflFect,  it  has  become 
axiomatic  that  no  statute  law  is  valid  if  not  consistent  with  the 
provisions  of  the  Constitution  from  which  the  enacting  legislature 
derives  its  powers,  A  state  statute  inconsistent  with  the  Con- 
stitution of  that  state  is,  therefore,  invalid,  and  an  act  of  Con- 
grees  not  warranted  by  the  provisions  of  the  fe<leral  Constitution 
ie  similarly  void.  And  tlie  same  legal  invalidity  of  course  attaches 
to  the  unconstitutional  act  of  an  executive  or  judicial  organ  of 
government  In  addition  to  being  subordinate  to  the  provisions  of 
the  state  Constitution,  every  act  of  the  state  official  or  organ  is 
required  to  oonform  to  the  requireirieutisi  of  the  federal  Constitu- 
tion, an<l  this  applies  as  well  to  the  provisions  of  a  state  Constitu* 
don,  as  to  the  statutes  of  its  legislature. 
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Elsewhere  we  shall  have  occasion  to  deal  with  the  constitu- 
tional t^sts  to  be  applied  to  executive  and  judicial  acts.  In  this 
chapter  we  are  concerned  with  the  relation  between  statute  and 
constitutional  law, 

§  1*  The  Courts  and  Unconstitutional  Laws. 

The  principle  that  statutory  law,  in  order  to  be  valiJ,  must  be 
in  conformity  with  constitutional  requirements,  is  a  product  of 
American  jurisprudence,  and  peculiar  to  it.  That  the  acts  of  ihe 
legislatures  of  subordinate  political  units  must  agree  with  the 
conditions  and  recognize  the  limits  laid  down  by  the  superior 
sovereign  power  is  of  course  not  peculiar  to  the  United  States; 
but  that  the  legislative  acts  of  the  highest  legislative  body  itself 
are  void  if  not  warranted  by  the  Constitution  under  which  that 
body  is  organizetl,  is  nowhere  else  admitted, —  neither  in  Eng- 
land, which  is  Avithout  a  written  Constitution,  nor  in  any  other 
Continental  country  which  has  one. 

§  2.  Marbury  v,  Madison. 

The  acceptance  of  this  principle  in  the  United  States  may  be 
dated  from  the  decision  by  the  Supreme  Court  in  1S03  of  ihe 
case  of  Marbury  v.  Madison.^  This  point  is  of  such  transcendent 
importance  that  the  argimient  of  llarshall  will  be  given  in 
extenso, 

**  The  question  whether  an  act,  repugnant  to  the  Constitution, 
can  become  the  law  of  the  land/*  says  the  great  Chief  Justice,  ^'  is 
a  question  deeply  interesting  to  the  United  States;  but,  happily^ 
not  of  an  intricacy  proportioned  to  its  interest.  It  seems  only 
necessary  to  recognize  certam  principles,  supj>osed  to  have  been 
long  aud  well  established,  ti^decide  it.  That  the  people  have  an 
original  right  to  establish,  for  their  future  government,  such 
principles,  as,  in  their  opinion,  shall  most  conduce  to  their  own 
happiness  is  the  basis  on  which  the  whole  American  fabric  has 
been  erected.  The  exercise  of  this  original  right  is  a  very  great 
exertion ;  nor  can  it,  nor  ought  it,  to  be  frequently  repeated.    The 
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principles,  therefore,  so  established,  are  deemed  fundamental. 
And  as  the  authority  from  which  they  proceed  is  supreme,  and 
can  seldom  act,  they  are  designed  to  be  permanent.  This  original 
and  supreme  will  organizes  the  government,  and  assigns  to  dif- 
ferent departments  their  respective  powers.  It  may  either  stop 
here,  or  establish  certain  limits  not  to  be  transcended  by  those 
departments.  The  government  of  the  United  States  is  of  the  lat- 
ter description.  The  powers  of  the  legislature  are  defined  and 
limited ;  and  that  those  limits  may  not  be  mistaken,  or  forgotten, 
the  Constitution  is  written.  .  .  .  It  is  a  proposition  too  plain  to 
be  contested,  that  the  Constitution  controls  any  legislative  act  re- 
pugnant to  it;  or,  that  the  legislature  may  alter  the  Constitution 
by  an  ordinary  act.  Between  these  alternatives  there  is  no  middle 
ground.  The  Constitution  is  either  a  supreme  paramount  law,  un^ 
changeable  by  ordinary  means,  or  it  is  on  a  level  with  ordinary  leg- 
islative acts,  and,  like  other  acts,  is  alterable  when  the  legislature 
shall  please  to  alter  it  .  .  .  Certainly  all  those  who  have 
framed  written  constitutions  contemplate  them  as  forming  the  fun- 
damental and  paramount  law  of  the  nation,  and,  consequently,  the 
theory  of  every  such  government  must  be  that  an  act  of  the  leg- 
islature repugnant  to  the  Constitution  is  void.  ...  If  an 
act  of  the  legislature  repugnant  to  the  Constitution  is  void,  does 
it,  notwithstanding  its  invalidity,  bind  the  courts  and  oblige  them 
to  give  it  effect?  ...  It  is  emphatically  the  province  and 
duty  of  the  judicial  department  to  say  what  the  law  is.  .  .  . 
So  if  a  law  be  in  opposition  to  the  Constitution;  if  both  the  law 
and  the  Constitution  apply  to  a  particular  case,  so  that  the  court 
must  either  decide  that  case  conformably  to  the  law,  disregarding 
the  Constitution;  or  conformably  to  the  Constitution,  disregard- 
ing the  law;  the  court  must  determine  which  of  these  conflicting 
rules  governs  the  case.  This  is  of  the  very  essence  of  judicial 
duty.  If,  then,  the  courts  are  to  regard  the  Constitution,  and  the 
Constitution  is  superior  to  any  ordinary  act  of  the  legislature, 
the  Constitution,  and  not  such  ordinary  act,  must  govern  the  case 
to  which  they  both  apply." 
The  reasoning  of  Webster  and  Kent  as  to  the  invalidity  of 
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legislative  acts  contrary  to  the  Cottstitution,  and  as  to  the  power 
of  tlie  court  to  declare  tliem  auch^  is  substantially  the  same  m 
that  of  MaTBhall.^ 


§  3,  Criticism. 

The  force  of  the  reasoning  of  Marshall,  Webster  and  Kent  may 
in  some  respects  be  questioned,  or  at  least  added  to. 

That  organ  or  body  which  has  the  final  power  to  interpret  the 
Constitution  has  necessarily  the  power  to  give  to  that  in- 
strumeut  what  meaning  it  will.  It  thus  becomes,  in  a  sena^, 
supreme  over  all  the  other  organs  of  government  Unless,  there- 
fore, the  body  from  whose  action  the  Constitution  itself  derived 
its  force  is  to  be  resorted  to  in  every  case  of  doubtful  construction 
(and  this,  of  course,  is  impracticable)  the  only  alternative  is  to 
delegate  this  supreme  power  to  some  one  of  the  permanent  organs 
of  government.  But  it  does  not  necessarily  follow,  as  the  reason- 
ing of  Marshall,  Webster  and  Kent  woidd  seem  to  indicate,  that, 
as  an  abstract  proposition,  this  power  must  always  be  possessed  by 
the  judiciary.  Indec^d^  in  all  other  countries  except  the  United 
States,  this  power  is  vestetl  in  the  legislature*  These  other  writ- 
ten constitutions  did  not,  indeed,  exist  at  the  time  that  Marshall 
rendered  his  opinion,  but  their  present  existence  shows  that  under 
a  written  instrument  of  government  it  does  not  necessarily  follow 
that  the  courts  should  have  a  power  to  hold  void  legislative  acts 
contrary  to  its  provisions. 

If,  then,  the  possession  of  this  power  by  American  courts  is 
to  he  established,  it  must  be  by  a  resort  either  to  the  words  of 

2 Webster  declares:  "111©  Constitution  being  the  aupreme  law,  it  follow* 
of  course,  that  every  act  of  the  kgislature  contrary  to  the  Jaw  must  be  void. 
But  who  shaU  decide  this  question?  Shall  the  legislttture  iUelf  decide  it? 
If  BOy  then  the  Constitution  oeaspu  to  be  a  legal  and  becomes  only  a  moral 
restraint  on  the  legi&kiture.  If  they,  and  they  only,  are  to  judge  whether 
their  acta  be  conformnble  to  the  Constitution,  then  the  Conj?t.itution  is  admoni- 
tory or  adriaory  only,  not  l<-*gaUy  binding;  beciiuee,  if  thrt  construction  of 
it  rest  wholly  with  them,  their  discretion,  in  particular  cases,  may  be  ia. 
favor  of  very  erroneous  and  dangeroua  constructions.  Hence  thi*  courts  of  law, 
neeesftarily,  when  the  case  arises,  must  decide  upon  the  validity  of  particular 
ictB."     Webster,  Works,  Vol.  Ill,  30, 
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the  Constitution  itself;  or,  if  these  be  not  explicit,  to  the  general 
intention  of  the  f ramers  and  adopters  of  the  Constitution,  so  far 
as  this  intention  may  be  deduced  from  the  general  nature  of  the 
government  sought  to  be  established,  from  the  records  preserved 
of  the  conventions  in  which  the  instrument  was  framed  and 
adopted,  and  from  the  precedents  drawn  from  colonial  practice, 
if  any  such  are  to  be  found.  We  are  not  here  concerned,  it  is  to 
be  repeated,  with  the  question  whether  the  federal  judiciary 
ahould  have  the  power  to  hold  void  such  acts  of  the  sfate  legis- 
latures as  might  contravene  the  provisions  of  the  federal  Con- 
stitution. This  is  a  distinct  question  and  is  considered  in  its 
proper  place.  We  have  here  to  deal  with  the  power  of  the  federal 
courts  to  refuse  to  recognize  the  validity  of  such  acts  of  the 
National  Legislature  as  it  may  consider  imconstitutional,  and  of 
state  tribunals  to  hold  void  acts  of  their  state  legislatures  because 
contrary  to  their  respective  state  Constitutions. 

As  regards  state  precedents  prior  to  the  adoption  of  the  federal 
Constitution  it  may  be  said  that  there  are  scarcely  to  be  found  a 
sufficient  number  to  warrant  one  in  saying  that  the  doctrine  had 

Kent,  in  his  Commentaries,  says :  **  The  Constitution  is  the  act  of  the 
people,  speaking  in  their  original  character,  and  defining  the  permanent 
conditions  of  the  social  alliance;  and  there  can  be  no  doubt  on  the  point 
with  us,  that  every  act  of  the  legislative  power  contrary  to  the  true  intent 
and  meaning  of  the  Constitution,  is  absolutely  null  and  void.  Ttie  judicial 
department  is  the  proper  power  in  the  government  to  determine  whether  a 
statute  be  or  be  not  constitutional.  The  interpretation  or  construction  of  the 
Constitution  is  as  much  a  judicial  act,  and  requires  the  exercise  of  the  same 
legal  discretion,  as  the  interpretation  or  construction  of  a  law.  To  contend 
that  the  courts  of  justice  must  obey  the  requisitions  of  an  act  of  the  legis- 
lature when  it  appears  to  them  to  have  been  passed  in  violation  of  the 
Constitution,  would  be  to  contend  that  the  law  was  superior  to  the  Constitu- 
tion, and  that  the  judges  had  no  right  to  lock  into  it,  and  regard  it  as  a 
paramoant  law.  It  would  be  rendering  the  power  of  the  agent  greater  than 
that  of  his  principal  and  be  declaring  tliat  the  will  of  only  one  concurrent 
and  co-ordinate  department  of  the  subordinate  authorities  under  the  Consti- 
tution was  absolute  over  the  other  departments,  and  competent  to  control. 
according  to  its  own  will  and  pleasure,  the  whole  fabric  of  the  government, 
and  the  fundamental  laws  on  which  it  rested.  The  attempt  to  impose  re- 
straints upon  the  exercise  of  the  legislative  power  would  be  fruitless,  if  the 
eonstitirtional  provisions  were  left  without  any  power  in  the  government  to 
guard  and  enforce  them."     Chapter  XX, 


United  States  CoNsxiTrTioNAL  Law, 

become  an  established  one  in  America  in  1787,  and  therefore  to 
be  presumed  to  have  been  held  by  the  framers  and  adopters  of  the 
federal  Constitntion.  Still  there  had  been  a  few  instances  In 
which,  prior  to  1789,  the  conrts  had  held  void  acts  of  their  respec- 
tive legislatures,  though  not  without  incurring  more  or  less 
aBimadversion  for  so  doing. 

Whatever  may  he  the  evidence  of  prior  state  or  colonial 
practice,  it  appears  quite  plainly  from  the  proceedings  of  the  eun- 
stitutional  convention,  as  well  as  from  the  words  of  the  Constitu- 
tion itself,  that  it  was  intended  that  the  courts  shoidd  have  the 
power  of  disregarding  unconstitutional  legislative  acts.  The 
greatest  solicitude  was  constjintly  expressed  that  the  national  legis- 
lative power  should  be  prevented  from  encroaehiiig  upon  the  pow- 
ers of  the  other  departments  of  government,  and  a  great  variety 
of  schemes  for  preventing  this  were  discussed.  In  addition  to 
the  qualified  presidential  veto  which  was  finally  adopted,  it  was 
expressly  provided  that  the  Constitution  and  the  laws  of  the 
United  States  made  in  pursuance  thereof  should  be  the  supreme 
law  of  the  land,  and  that  the  federal  judicial  power  should  extend 
to  **  all  cases,  in  law  and  equity,  arising  under  the  Constitution/" 
From  this  would  clearly  appear  an  intention  that  the  courts  should 
have  the  power  to  consider  the  constitutionality  of  legislative  acts, 

Marshall  in  his  opinion  in  llarhury  v*  Madison  adverts  to 
this,  but  does  not,  as  he  should  have  done,  make  it  the  foundation 
of  his  argument.  He  says:  *^  The  judicial  power  of  the  United 
States  is  extended  to  all  cases  arising  under  the  Constitution- 
Could  it  be  the  intention  of  those  who  gave  this  .power,  to  say  that 
M  using  it  the  Constitution  should  not  be  looked  into?  That  a 
case  arising  under  the  Constitution  should  be  decided  without  ex- 
amining the  instrument  under  which  it  arises?  This  is  too  ex- 
travagant to  be  maintained.'*  After  quoting  certain  prohibitions 
of  the  Constitution  upon  legislative  action,  ilarshall  continues: 
**  From  these  and  many  other  selections  which  might  be  made, 
it  IB  apparent  that  the  framers  of  tlie  Constitution  contemplated 
that  instrument  as  a  rule  for  the  government  of  conrts,  as  well  as 
of  the  legislature.     Why  otherwise  does  it  direct  the  judges  to 
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take  an  oath  to  support  it?  •  .  .  It  is  also  not  entirely  un- 
worthy of  observation  that  in  declaring  what  shall  be  the  supreme 
law  of  the  land,  the  Constitution  itself  is  first  mentioned;  and 
not  the  laws  of  the  United  States  generally,  but  those  only  which 
shall  be  made  in  pursuance  of  the  Constitution,  have  that  rank. 
Thus  the  particular  phraseology  of  the  Constitution  of  the  United 
States  confirms  and  strengthens  the  principle,  supposed  to  be 
essential  to  all  written  Constitutions,  that  a  law  repugnant  to 
the  Constitution  is  void;  and  that  courts,  as  well  as  other  de- 
partments, are  bound  by  that  instrument." 

This  last  paragraph  clearly  exhibits  the  sequence  of  the  argu- 
ment in  Marshall's  mind.  First  is  stated  the  abstract  principle, 
necessarily  bound  up  with  the  idea  of  a  written  fundamental  in- 
strument of  government,  that  the  constitutionality  of  a  legislative 
act  may  be  questioned  by  the  courts.  Then  the  validity  of  this 
principle  is  supported  by  the  express  provisions  of  the  Constitu- 
tion itself.  This  first  observed  principle  we  have  seen  to  be  not  a 
necessary  one.  The  entire  argument  should  therefore  have  been 
thrown  upon  the  provisions  of  the  Constitution  itself  interpreted 
in  the  light  of  the  intentions  of  its  framers  so  far  as  these  inten- 
tions are  discoverable  from  the  debates  in  the  federal  constitu- 
tional convention  and  the  state  ratifying  conventions.^ 

§  4.  The  Expediency  of  This  Judicial  Pov^rer. 

As  regards  the  expediency  of  granting  to  the  courts  rather  than 
to  the  legislature  itself  the  final  power  of  construing  the  Con- 

3  It  is  generally  stated  that  the  power  of  the  courts  to  declare  void  uncon- 
stitutional laws  is  an  implied  one  and  not  an  expressly  granted  power. 
Mr.  Brinton  Coxe,  however,  in  his  interesting  work.  Judicial  Povoer  and 
Unconstitutional  Legislation,  argues  that  the  power  is  expressly  given  in  the 
clauses  which  have  been  quoted  in  the  text, —  not  expressly  in  the  sense  of 
being  unequivocally  stated  in  so  many  words,  but  as  being  necessarily  intended 
by  the  words  used,  and  not  implied  as  a  means  of  rendering  effective  some 
other  expressly  granted  power.  In  other  words,  he  says  in  effect,  that  the 
power  is  expressly  given  even  though  a  careful  examination  of  the  text  is 
required  to  determine  the  fact.  To  the  author,  however,  it  seems  more  satis- 
factory to  hold  the  power  an  implied  one  —  implied  from  the  express  authority 
given  to  the  federal  courts  to  adjudicate  all  cases  arising  under  the  Constitu- 
tion which  is  declared  to  be  the  supreme  law  of  the  land. 
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stitution  there  would  seem  to  be  little  doubt,  though  there  are 
indeed  some  who  still  question  it.* 

That  it  was  the  possible  absorption  of  undue  powers  by  the 
legislature  which  the  constitutional  fathers  expressly  feared,  there 
is  abundant  evidence  in  the  records  of  their  views  which  have 
been  preserved.  The  following  is  but  one  of  many  similar  quota- 
tions that  might  be  made.  In  the  Federalist^  Madison  writes: 
**  In  a  government  where  numerous  and  extensive  prerogatives  are 
placed  in  the  hands  of  an  hereditary  monarch,  the  executive  de- 
partment is  very  justly  regarded  as  the  source  of  danger  and 
watched  with  all  the  jealousy  which  a  zeal  for  liberty  ought  to 
inspire.  .  .  .  But  in  a  representative  republic,  where  the 
executive  magistracy  is  limited  both  in  the  extent  and  the  dura- 
tion of  its  power ;  and  where  the  legislative  power  is  exercised  by 
an  assembly  which  is  inspired  by  a  supposed  influence  over  the 
people,  with  an  intrepid  confidence  in  its  own  strength,  which  is 

*Sec  for  example  American  Law  Review,  XL,  SoO,  article  entitled  "The 
Great  Usurpation,"  and  yorth  American  Review,  August  16,  1007,  article 
entitled  "  Judicial  Nullification  of  Acts  of  Congicss." 

6  No.  XLVIII. 

The  argument,  upon  grounds  of  expediency,  for  giving  the  power  to  the 
courts  is  stated  by  Webster  and  Kent  as  follows:  Webster  says:  "It  cannot 
be  denied  that  one  great  object  of  written  constitutions  is  to  keep  the 
departments  of  government  as  distinct  as  possible;  and  for  this  purpose  to 
impose  restraints  designed  to  have  that  effect.  And  it  is  equally  true,  that 
there  is  no  department  on  which  it  is  more  necessary  to  impose  restraints 
than  tlie  legislative.  The  tendency  of  things  is  almost  always  to  augment  the 
power  of  that  department  in  its  relation  to  the  judiciary.  The  judiciary 
is  composed  of  few  persons,  and  those  not  such  as  mix  habitually  in  the 
pursuits  and  objects  which  most  engage  public  men.  They  are  not,  or  never 
shoukl  be,  political  men.  TTiey  have  often  unpleaeant  duties  to  perform, 
and  their  conduct  is  often  liable  to  be  canvassed  and  censured,  where  their 
reasons  for  it  are  not  known,  or  cannot  be  understood.  The  legislature 
holds  the  public  purse.  It  fixes  the  compensation  of  all  other  departments; 
it  applies,  as  well  as  raises,  all  revenue.  It  is  a  numerous  body  and 
necessarily  carries  along  with  it  a  great  force  of  public  opinion.  Its 
ipcmbers  are  public  men,  in  constant  contact  with  one  another,  and  with  their 
constituents.  It  would  seem  to  be  plain  enough  that,  without  constitutional 
provisions  which  should  be  fixed  and  certain,  such  a  department,  in  case  of 
excitement,  would  be  able  to  encroach  on  the  judiciary.  Therefore  is  it,  that 
a  p<»curity  of  judicial  independence  becomes  necessary."     Workt,  III,  29. 

Kfnt  (leclans:  "From  the  mass  of  powers  necessarily  vested  in  the 
legiclaturc,  and  the  active  and  sovereign  nature  of  these  powers;   from  the 
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cieutly  uumerous  to  feel  alt  the  passions  which  actuate  a  miil- 
ttude,  yet  not  so  numerous  as  to  be  incapaUe  of  pursuing  the 
bjects  ut  its  passions  by  all  the  means  which  reason  prescribes, 
il  is  Against  the  enterprising  ambition  of  this  department  that 
tlie  people  onght  to  indulge  all  their  jealousy  and  exhaust  all 
their  precantionB.  •  .  •  Ita  e^jnetitutional  powers  being  at 
nice  more  exclusive  and  less  susceptible  of  precise  limits,  it  can^ 
with  greater  facility,  mask  under  complicated  and  indirect 
measares,  the  encroachments  that  it  makes  on  co-ordinate 
Jepartnients." 

§  5.  Courts  Da  Not  **  Nullify  "  Laws. 

The  tloctrine  that  an  unconstitutional  law  is  void  is  often 
^Ketatei!  as  a  deduction  from  the  premise  that  constitutional  law  ia 
*  su|>erior  kind  of  law  to  which  statute  law  of  inferior  rank  is 
oulii^ed  to  yield*  Accurately  speaking,  however,  this  is  not  the 
case,  for  the  nneon^titutional  statute  is  not  law  at  all,  whatever  Its 
form  or  however  solemnly  enacted  and  promulgated, 

Tliere  are  not  and  cannot  be  degrees -of  legal  validity.     Any 
P^eu  rule  of  conduct  or  definition  of  a  right  either  is  or  is  not 


ntiMn'Tniii  biHlic^e  of  wbieli  th«  l^^islntur^  is  compost>«l^  tlie  popular  «rm* 
pitKk'i  wliidi  it  exiites,  and  its  LniuieJint**  tie pct» deuce  upon  tlie  p**ople  by 
iwww  of  frequent  periodical  t lections,  it  followa  that  the  legislative  depart- 
^^^•>t  of  the  gowrnmcnt  vnU  liave  a  decided  sujieriority  of  influeiKi',  It  i* 
f^Jiilantljr  acting  uj»on  all  the  great  int^* rests  of  society,  and  agitating  it? 
J^^l'ca  irnd  fears.  It  15  liable  to  he  iTju^^Lautly  swayed  by  populor  prejudice  and 
P^*si<)iL,  and  it  is*  difficult  to  keep  it  from  pre^vsing  with  injurious  weight 
^P°^  the  con^tittitional  rights  and  privileges  of  the  otiier  dcfiartments.  An 
*"^iid€fit  jadiciar}%  veneratite  Viy  its  gravity,  it«  dignity  and  its  wisdom, 
■^  ^i'JHWrating  with  entire  serenity  and  modtrntion.  is  pt»cu1iarly  fitted  for 
thi  exalted  duty  f»f  exp<ninding  the  C«iusiilution,  and  taxing  the  validity 
I  of  ftattites  by  that  standard.  It  is  only  by  the  free  exercise  of  this  power 
1  that  cnurta  of  justice  aie  enabled  to  repel  assault*?,  and  to  proteet  every 
P*rt  of  the  government,  and  evcrA'  member  of  the  coraruunity*  from  inidui? 
i'»'tl  <iestrtjctive  innovations  U|»on  their  ehartered  right*.  It  fias  accordingly 
l^rome  a  spttl«»<l  principle  in  tlie  legal  polity  of  this  countr3%  that  it  belongs 
t«  the  judicial  power,  as  a  matter  of  right  and  duty*  to  declare  every  act 
fff  thp  V|rifilRtiire.  made  in  violation  of  the  Constitution,  null  and  void 
Vommmarici,  Lect.  XX. 
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law,  When  therefore  we  ilescrihe  any  particular  measure  as  an 
uneoBstitutional  law,  and  therefore,  of  course,  void,  we  are  in 
fact,  strictly  sj^>eakiiig,  guilty  of  a  contradiction  of  terms,  for  if 
it  is  uuconsritutioual  it  is  not  a  law  at  all;  or,  if  it  is  a  law,  it 
cannot  be  unconstitntiimaL  Thus  when  any  particular  so-called 
law  is  declared  uncrmstitntional  by  a  competent  court  of  last  resort,  i 
the  measure  in  quei?tion  is  not  '*  vetoed ''  or  *'  annulled/*  but' 
simply  declared  never  to  have  been  law  at  all,  never  to  have  been, 
in  fact,  anything  more  than  a  futile  attempt  at  legislation  on  the 
part  of  the  legi^slatiire  enacting  it.  This  is  a  very  importantj 
point,  for  did  the  decision  of  the  court  operate  as  a  veto  the  effect 
would  be  simply  to  hold  that  the  law  should  cease  to  be  valid  from 
and  after  the  time  such  decision  was  rendered,  whereas,  in  fact, 
the  effect  is  to  declare  that  the  law  never  having  had  any  legal 
force  no  legal  rights  or  liabilities  can  be  founded  upon  it.  In 
Norton  v.  Shelby  Co,,**  Mr.  Justice  Field  saya:  '^  An  unconstitu- 
tional act  is  not  a  law,  it  confers  no  rights,  it  imposes  no  duties,  it 
affords  no  protection,  it  creates  no  office;  it  is,  in  legal  contempla- 
tion, as  inoperative  m  1  hough  it  had  never  been  passed.*' 

An  exception  to  thi^  doctrine,  and,  to  the  author's  mind,  an 
illogical  and  ill-considered  one,  is  that  made  by  the  Supreme 
Court  in  Gelpeke  v.  Dnbiique*  and  the  cases  affirming  it.®  In 
these  cases  it  has  Ijcen  lield  that  while  a  decision  of  the  highest 
court  of  a  State  holding  void  an  act  of  the  State  because  in  con- 
flict with  the  Constitution  of  that  State  will  be  followed  by  the 
federal  Supreme  Court  as  to  all  rights  of  action  accruing  after 
the  rendition  of  sueh  decision,  it  will  not  be  applied  to  earlier 
transactions  entered  into  when  the  law  in  question  had  l^eeB 
declared  valid  by  the  state  courts  and  these  transactions  had  beeii 
entered  into  in  good  faith  confiding  in  the  decision  of  the  courts^ 
upholding  the  law.® 

•  118  U.  S.  425;  6  Swp.  Ct.  Kep.  1121;  30  K  ed,  178* 
n  Wall  175;  17  K  ed,  520. 

8  See  section  5-17.  lliire  are  also  some  other  exceptioDa,  among  which  is  the 
vflJidity  given  to  nets  of  de  fario  ottirers  iind  de  facto  corporations  whose 
tprinre  of  oftlce  or  existence  is  !iiisi?fl  upon  stfihrtca  later  heUI  unconstitutional. 

9  It  may  also  be  proj>er  to  oHsprve  that  acts  comniitted  hy  ppr^nns  exercis- 
ing in  good  faith  powisrfl  conferred  hy  acta  later  held  unconatitut renal  are  some- 
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In  declaring  unconstitutional,  and  therefore  void,  the  enact- 
ment of  a  legislative  body,  it  has  sometimes  been  argued  that  a 
court  defeats  the  will  of  the  people  as  whose  law-making  organ  and 
mouthpiece  the  legislature  acts.  In  truth,  however,  what  is  done 
is  this:  The  people,  acting  solemnly  and  deliberately  in  their 
sovereign  capacity,  declare  that  certain  matters  shall  he  deter- 
mined in  a  certain  way.  These  matters,  becanse  of  their  great 
and  fundamental  importance,  they  reduce  to  definite  written  form, 
and  declare  they  shall  not  be  changed  except  in  a  particular  man- 
ner. In  addition  to  this  they  go  on  to  say^  in  substance,  that  so 
decided  is  their  will,  and  so  maturely  formed  their  judgment,  upon 
these  matters,  that  any  act  of  their  own  representatives  in  legis- 
lature inconsistent  therewith,  is  not  to  be  taken  as  expressing  their 
deliberate  wilL  Therefore,  when  the  courts  declare  void  legisla- 
tive acts  inconsistent  with  constitutional  provisions,  the  judges  are 
giving  effect  to  the  real  will  of  the  people  as  they  have  previously 
solemnly  declared  it  Thus,  **  In  exercising  this  high  authority, 
the  judges  claim  no  judicial  aupremacy;  they  arc  only  the  ad- 
ministrators of  the  public  will.  If  an  act  of  the  legislature  ia 
held  void,  it  is  not  because  the  judges  have  any  control  over  the 
legislative  power,  but  because  the  act  is  forbidden  by  the  Con- 
stitution, and  because  the  will  of  the  people,  which  is  therein  de- 
clared, is  paramount  to  that  of  their  representatives  expressed  in 
any  law."  ^<> 

iiitiea  given  &  certain  valid Ltj*  This,  however,  U  in  accordance  with  a  general 
principle  governing  de  facto  oMcers  and  Is  hardly  to  be  treated  as  an  exception 
to  the  doctrine  stated  in  the  text.  In  United  Statei  v.  Realty  Co.  ( 163  U,  S* 
427;  16  Sup,  Ct.  Rep.  1120;  4!  L.  ed,  215)  it  wan  held  that  persons  acting  in 
gpf>d  faith  under  an  unconstitutional  act  of  Congreps  might  have  an  equitable 
claim  against  the  United  States,  for  the  pajrmcnt  of  which  an  appropriatioo 
Bright  ho  made  by  Congress. 

M  Llnd^y  v.  Comini&sionerB,  2  Ray,  Z$,  61. 


CHAPTER  11. 

PRINCIPLES  OP  CONSTITUTIONAL  CONSTRUCTION. 

§  6.  Circumstances  Under  Which  the  Courts  Will  Hold  an  Act 
of  Congress  Void. 

Because  an  act  of  Congress  is  the  declaration  of  a  co-ordinate 
branch  of  the  National  Government^  the  courts  have  established 
for  themselves  certain  more  or  less  definite  rules  govemizig  the 
conditions  under  which  they  will  undertake  to  pass  upon  the  con- 
stitutionality of  federal  statutes.  These  rules  are  self-eetablished, 
under  a  sense  of  propriety  and  expediency,  and  are  not  created 
by  any  constitutional  necessity.^ 

1.  Courts  of  first  instance  will  not  hold  an  act  unconstitutional 
except  in  clear  cases,  but  will  leave  this  to  the  final  judgment  of 
the  higher  courts.  Inferior  courts  hold  themselves  bound  by  the 
prior  decisions  of  superior  courts  as  to  the  validity  of  an  act,  even 
though  new  reasons,  pro  or  contra,  are  raised.  The  presumptian 
is  that  all  possible  arguments  were  in  fact  considered  by  the 
superior  courts. 

2.  The  Supreme  Court  has  held  that,  ordinarily,  it  will  not 
hold  a  law  void  except  by  a  majority  of  the  full  bench.  Thus, 
in  1825,  the  Court  of  Appeals  of  Kentucky  refused  to  follow  a 
decision  of  the  Supreme  Court  of  the  United  States,  which  had 
held  a  law  of  Kentucky  void  as  contrary  to  the  federal  Constitu- 
tion, stating  as  a  reason  that  the  decision  had  not  been  concurred 
in  by  a  majority  of  the  entire  court.^  After  this  occurrence  the 
Supreme  Court  adopted  the  rule  as  stated  above.  In  New  York  v. 
Miln,^  decided  in  1834,  Marshall  said:  "The  practice  of  this 
court  is  not  (except  in  cases  of  absolute  necessity)  to  deliver 
any  judgment  in  cases  where  constitutional  questions  are  in- 
volved, unless  four  justices  [the  court  then  consisted  of  seven] 

1  Cf.  the  enumeration  of  these  rules  by  Cooley  in  his  Const,  Lim,,  Chap.  VII. 

2  Bod  ley  v.  Gaither,  3  Monroe,  57. 
«8  Pet.  120;  8  L.  ed.  888. 
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concur  in  the  opinion,  thus  making  the  decision  that  of  a  majority 
of  the  whole  court*  In  the  present  eases  four  justices  do  not  con^ 
CUT  in  opinion  as  to  the  constitutional  queatiana  wkiek  have  been 
argued.  The  court  therefore  direct  the^e  cases  to  be  reargued  at 
the  next  term,  under  the  expectation  that  a  larger  number  of  the 
judges  may  then  be  present." 
3.  The  courts  will  not  pass  upon  the  constitutionality  of  a  law 

except  in  suits  duly   brought  before  them   at   the   instance  of 

parties  whose  material  interests  are  im^olved,* 

^Adtisory  Opinions:     The  fonowing  dtita  regartlmg  Advisory  Opinions  id 
largely  taken  from  ThAj-er.  Vases  on  Cons  t  i  tit  Hon  n  I  Lai$?^  I,  175, 

The  constitutions  of  four  of  the  Sttileg  (MussachuFLat^,  Muhie,  N€W  Hamp- 
•bire,  Ehodc  Island)  provide  that  upon  rt?queat  by  the  executive  or  legislature, 
tb*  juijges  of  the  bigliejit  court*  shall  render  an  opinion  upon  the  conatitu- 
tfecftlily  of  a  proposed  measure  submitted  to  them.  And  ^Ix  States  (Colorado, 
^orjda,  Idaho,  lUinoia,  Nebraska,  Washington)  provide  that  judges  may 
*«gg^ett  improvc>ments  in  the  law  for  legislative  action.  (Dea!ey»  Our  State 
^'<^st Hut  ions,  p.  40,  Annals  of  the  American  Academy  of  Political  and  Social 
^'ence.    Supplement,  Manii»  1007.) 

^*i     gffneral    it  may  be  said  that  these   op  in  ion  3  thus   obtained  are  purely 
■<^^Jsc!ry  in  character,  and  that   they  do  not  ev«m   constitute   judicial   pre- 
ts  to  control  the  future  judgments  of  the  courts  that  rensier  them.    This* 
■^    Ij^vn  definitely  declared  in  Massachusetts,  New  Hampshire,  Rhode  Island, 
''*Bo«ri    (where  the  practice  existed  from   1HG5  to   1875)    and  Florida.     In 
*^^  and  Colorado,  however,  these  decisions  have  been  lield  binding,      (12 
^j*pL  466,  70  Maine,  p.  503 ) .   Tlie  Maine  court  said :    '*  Various  questions 
^"Ving  the  true  construrtion  of  the  Constitution   and  statutes  .  .  .  arose, 
the  Governor  called   upon   this  court   for   its  opinion   on   the  questions 
umled,     Tlie   court   was   required   hy   the   Constitution   to  expound  and 
le  the   provisions   of  the  Constitution  and   statutes   involved.      It  gave 
'l^aBwers.    The  opinion  of  th<»  court  was  thus  obtained  in  one  of  the  mod«s 
*<Ied  in  the  Constitution  for  an  authoritative  determination  of  'important 
•  loBi  of  law.'    The  law  thus  determined  is  the  conclusive  guide  of  the 
*TJ6T  and  Council  in  the  performance  of  their  ministerial  duties.     Any 
'n  on  their  part   .    ,    .    in  violation  of  the  Constitution  and  law  thus  do* 

is  a  usurpation  of  authority  and  must  he  held  void." 
%pite  Maine  and  Colorado,  the  weight  of  prtn^fdent,  as  well  as  the  better 
n  and  wisdom,  is   in   favor  of  holding  such  opinitjns  advisory  merely. 
^    decisions   do   not   arise  out   of  or   relate   to   any   particular   facts   or 
*-5i!ular  purpose  which  might  explain  or  limit  the  generality  of  their  state- 
'**tE.     The  jud^s  have  not  had  tho  benefit  of  the  hearing  of  counael,  and 
^  has  been  no  argument  before  tltem. 
<?  opinions  of  the   Attorney-General   of   the   United  States  reaembte   in 
'^^Y  advisory  character  these  opinions  of  judges. 
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4,  The  court  will  not  pass  adversely  upon  the  validity  of  an  act 
of  Conp^ess  unless  it  is  absolutely  necessary  for  it  to  do  so  in  order 
to  decide  the  question  at  issue.  This  principle  has  be^n  so  often 
declared  that  the  citation  of  authorities  is  not  necessary.^ 

A  number  o£  instunces  have  occurred  in  which  jualicea  in  States,  whoa« 
Constitutions  did  not  give  the  legislature  or  executive  this  |>ower  to  c&ll  for 
their  opinions,  have  refui*ed  to  give  them  wlien  calkd  upon  to  do  fto.  E*- 
ptciiilly  in  Minnesota  (lu  Minn.  78,  1805)  the  court  held  unconstitutional  an 
art  which  provideil  that  *"  either  house  may  by  resolution  require  the  opinion 
tif  tho  Supreme  Court  or  nny  one  or  more  of  the  judges  thereof  upon  a  given 
subjecti  and  It  i^lmll  be  the  duty  of  such  court,  or  judges  thereof,  wb«n 
rerjueBted  respectively  to  give  such  opinions  in  writing." 

The  Pennsylvania  court,  however,  in  a  aimilar  case,  gave  the  desired  opinii 
without  comment,      (3  Btnney,  505,) 

In  several  cttAes,  justices  have  refused,  even  in  iboae  States  where  tha  power 
to  call  for  an  opinion  is  in  the  Constitution,  to  give  an  opinion  upon  questions 
whieh  it  was  possible  might  afterward  eonw  before  them  for  adjudicaticn. 
Instances  of  this  otxurred  several  times  in  Missouri  and  once  in  Maine* 

In  the  Constitutional  Convention  of  1787  it  was  proposed  to  give  this 
power  tt>  the  President  and  Congress  and  to  ask  opinions  of  the  Supreme  Court, 
but  nothing  eame  of  it.     (5  Ell,  Deb,  445,) 

Jn  1TD3  Washington  as^ked  the  opinion  of  the  Supreme  Court  in  re  Jay's 
Treaty.  Twenty -nine  questions  were  propounded.  The  Court  refused  to 
answer,  Tliayer  thinks  it  fortunate  that  this  Urst  request  should  have  come 
in  so  w^eighty  a  form,  el?e  the  court  might  have  sUpped  into  an  unfortunate 
prectwient,  and  thus  become  ooncerned  in  [jolitics, 

"  Xew  York  originally  not  only  gave  her  legislators  a  share  in  judicial 
power,  but  her  judges  a  share  in  that  of  legislation.  Her  Constitution  of  1777 
provided  for  a  counei!  of  revision,  eon  a  i  sting  of  the  Governor,  the  Chancellor, 
and  the  judges  of  the  Supreme  Court,  to  w^hom  all  bills  which  passed  the 
Senate  and  Assembly  should  be  presented  for  consideration;  and  that  if  a 
majority  of  them  should  deem  it  improper  that  any  such  bill  become  a  law 
they  should  within  ten  days  return  it  with  their  objections  to  the  hou^ 
in  which  it  originated,  which  should  enter  the  objeetions  at  large  in  its 
nrinutcs.  and  procet^d  to  reconsider  the  bill:  and  that  it  should  not  become  a 
law  unlej!*s  repas^ied  by  a  vote  of  two-thirds  of  the  members  of  each  house. 
For  forty  years  this  remained  the  law,  and  the  Council  of  Revision  contained 
from  time  to  time  judges  of  great  ability,  Chancellor  Kent  being  one.  During 
this  period,  6590  bills  In  all  were  passed.  One  hundred  and  twenty -eight  of 
them  were  returned  by  the  Council  with  their  objections,  and  only  seventeen 
of  these  received  the  two-thirds  neceasary  to  re-enact  them."  Baldwin,  The 
Anttrican  Judiciary,  p,  30. 

5  Tn  Marburj"  v,  Madison  the  i^upreme  Court,  although  it  declared  that  it 
had  not  jurisdiction  of  the  case,  went  on  to  Iny  down  the  law  applicable  to  the 
other  points  at  issue.    The  excuse  for  so  doing  wns  that  the  court  felt  itself 
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5.  When  it  is  possible  to  do  so  without  doing  too  great  violence 
to  the  words  actually  used,  the  language  of  a  statute  will  be  so  re- 
obligated  first  to  (Iet€niLinQ  whether  or  not  tlie  mandAmua  asked  for  should 
issue,  so  that,  if  possible,  it  might  dispose  of  the  case  without  calling  into 
que&tion  the  constitutiouality  of  the  act  of  Congress  grantiBg  the  original 
jurisdiction  under  which  the  suit  had  been   broughL     Whether   this  was  m 
sufficient  excuse  is  doubtful.  Jefferson  was  vehement  in  criticism  of  the  action. 
In  the  Dred  Scott  cnse  the  Supreme  Court  after  holding  that  the   lower 
federal  courts  from  which  the  case  had  come  by  appeal^  had  had  no  jurisdic- 
tion, went  on  to  discuss  the  otlier  points  raised  in  the  record  before  it.     The 
propriety  of  this  course  was  strenuously  objected  to  by  the  minority  justices, 
'aney's    argument    was    that    the    plea    to    the    jurisdiction    that    had   been 
entered   ^'oa   not   as   to   the   jurisdiction    of   the   Supreme    Court,    but    as   to 
that  af    the    circuit    court    in    which    the    suit    had    been    begun,    and    that, 
therefore,    tlic   case   being    fairly   before    the    Supreme    Court,    that    tribunal 
tnight  examine  the  whole  record  and  correct  any  errors  that  might  have  been 
made  by  the  courts  below.     "  There  can  be  no  doubt  of  the  jurisdiction  of 
this  court  to  reverse  the  judgment  of  A  circuit  courts  and  to  reverse  it  for 
iny  error  apparent  in  the  record,  whether  it  be  the  error  of  giving  judgment 
iD  A  case  over  which  it  had  no  jurisdiction,  or  any  other  material  error;  and 
this  too,   whetlier   there    is   any    plea    in   abatftment   or    not.     The   objection 
apppurB  to  ha%'e  arraen  from  confounding  writs  of  error  to  a  state  court,  with 
^iti  of  error  to  a  circuit  court  of  the  United  States.     Undoubtedly ,  upon 
*  y^ni  of  error  to  a  state  court,  unless  the  record  shows  a  case  that  gtves 
JUriidiction,  the  case  must  be  dismissed  for  want  of  jursidiction  in  the  court. 
^^  if  it  ia  dismissed  on  that  ground,  we  have  no  right  to   examine   and 
o^de  upon  any  question   presenti*d  by  the  bill  of  exceptions,  or  any  other 
P^ttot  the  record.    But  writs  of  error  to  a  state  court  and  to  a  circuit  court 
^*  th*  United  States  arc  regulated  hy  difTerent  laws,  and  stand  upon  entirely 
difforent  principles.     And  in  a  writ  of  error  to  a  circuit  court  of  the  United 
^t^t^B.  the  whole  record  is  before  thia  court  for  examination  and  decision; 
^^  if  the  sum  in  controversy  is  large  enough  to  give  jurisdiction,  it  ts  not 
^^^y  the  right,  but  it  U  the  judicial  duty  of  the  court  to  examine  the  whole 
**'*  as  presented  by  the  record,  and   if  it  appears  upon   its   face  that  any 
^t^rial  error  or  errors  have  been  committed  by  the  court  below,   it  is  the 
*^'**y  M  this   court   to    reverse   the   judgment    and   remund    the   case.      And 
^•^taluly  an   error  in   remanding  a   juilgment   ujion    the   merits   in   favor   of 
«ilh<rr  party,  in  a  case  in  which  it  was  not  outhori^A'd  to  try.  and  over  which 
*'  '^d  no  jurisdiction,  is  as  grave  an  error  as  a  court  can  commit.** 

Ji8ticc  Curtis  in  his  dissenting  opinion  showed  by  a  citation  of  authority 
twt  the  foregoing  had  not  in  fact  been  tiie  practice  and  declared  doctrine 
*"  the  Supreme  Court,  and  properly  said  that,  especially,  the  court  should 
not  have  proceeded  in  the  case  to  declare  unconstitutional  an  act  of  Congress 
^  ^nlfttion  of  the  principle  that  this  will  not  be  done  when  it  la  possible 
to  m^f  «  judgment  upon  any  other  ground. 
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stricted  as  to  render  tlie  measure  constitutional.^  For  it  is  always 
presumed  that  Congress  did  not  intend  to  exceed  its  constitutional 
powers.  Where,  however,  the  scope  of  the  Law  is  plainly  ex- 
pressed, and  as  such  is  unconstitutional,  the  court  will  not  resort 
to  a  strained  or  arbitrary  interpretation  in  order  to  render  the 
law  valid.  Thus  in  Howard  v,  liliuois  Central  R.  Co.'  the 
court  declined  to  restrict  the  terms  of  a  law  with  reference  to 
the  liability  of  a  common  carrier  for  injury  to  *' any  of  its 
employees ''  to  such  employees  only  as  should  be  injured  while 
engaged  in  interstate  ooninierce,  and  thereby  to  render  the 
statute  valid  as  ai)plied  within  the  States.® 

S"It  is  elementary  when  the  constitutionality  of  a  state  U  astailed,  if  the 
statute  be  reaiona-bly  9usc**ptihle  of  two  intt»r  pre  tat  ions,  hy  anB  of  which  it 
vrould  be  unconstitutional  and  by  the  other  valtd^  it  13  our  plain  duty  to  adopt 
that  construction  which  will  aave  the  statute  from  constitutional  infirmity. 
Knigbtg  Templars  Indemnity  Co,  v.  Jarman  (187  U,  S.  U>7;  23  Sup.  Ch  Rep. 
108;  47  L.  e<l.  139).  And  unless  tliis  rule  be  <5on»idered  as  meaning  that  our 
duty  11  to  "first  decide  that  a  statute  ia  unconstitutioniil  and  then  proceed 
hold  tliat  »uch  ruling  wa«  unnece8!*ari'  becausip  tlie  statute  is  sasoeptible  of 
meaning,  which  cau»e3  it  not  to  be  repugnant  to  tlio  Constitution,  the  rule 
plainly  must  mean  tliat  where  a  statute  is  susceptible  af  two  const  met  ion  9. 
by  oi*e  of  whicli  grave  and  doubtful  cnnstitutionol  questions  arise  and  by  the 
Other  of  which  auch  questions  are  avoided^  our  duty  is  to  adcvpt  tJie  latter." 
United  tHate«  v.  D,  &  H,  Ry.  Co.,  213  U.  S.  3fJa;  20  8up.  CU  Bep.  527;  53  L. 
•d.  836. 

T207  IL  S.  463;  28  Sup.  Ct  Rep.  141;  52  K  ed.  207. 

8  "  I'he  principles  of  constrxtction  invoked  are  undoubted,  but  are  inapplicable. 
Of  course,  if  it  can  l3e  lawfully  done,  our  duty  ia  to  t^watrue  the  atacute 
to  aa  to  render  it  constitutional.  Jiut  this  dooa  not  imply,  if  the  text  of 
an  act  is  unamhipious,  that  tt  may  be  rewritten  to  accomplish  that  pitrpoia. 
Equally  clear  is  it,  generally  speaking,  tliat  where  a  Btatute  containa  pi 
Tiflions  which  are  constitutional  and  otheri  which  are  not*  effect  may  bt 
^ven  to  th«  lej,'al  provisions  Ijy  separating  them  from  the  illegal.  But  this 
appHc'?  only  to  a  ca^e  where  the  provisiona  are  separable,  and  not  dependent 
one  iiptHi  the  other,  and  does  not  support  the  contention  that  that  which 
IB  indivisible  may  be  divided.  Moreover,  even  in  a  case  where  legal  proTisiona 
may  be  severctl  from  those  which  are  illegal,  in  order  to  save,  tho  rulft 
applies  only  where  it  ia  plain  that  Congress  would  have  enacted  tlie  1e^s1a< 
'Mob  with  the  unconstitutional  provbions  eliminated.  All  these  principlea 
90  clearly  settled  as  not  to  be  open  to  controvprsy.  They  wero  all,  after 
full  review  of  the  authorities,  restated  and  reapplied  in  a  recent  caae.  lllinoli 
C.  R.  Co.  V.  McKendree  (203  U.  8.  514;  27  Sup.  Ct.  Ilep.  153;  51  L.  ed.  SJiS).** 
The  minority  in  this  ease  assert  that  the  court  might  properly  have 
restricted  the  operation  of  the  act  ici  question  as  to  render  it  conatitutioiiaL 
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Id  James  v.  Bowman®  is  again  illustrated  the  refusal  of  the 
'eourt  to  limit  the  express  terras  of  an  act  of  Congress  in  order  to 
render  it  constitutionaL    In  this  case  the  court  declined,  by  judi- 
cial ooiaatruction,  to  limit  the  application  of  a  statute  to  federal 
eleetiona  which  in  terras  provided  for  the  punishment  of  bribery 
Icommitted  at  all  elections,  federal  and  state.    To  do  so,  tho  court 
Ideclared,  would  be  judicial  legislation,     *^  It  would  be  wresting 
pthe  statute  from  the  purpose  with  which  it  was  enacted  and  mak- 
ing it  serre  another  purpose.     Doubtless  even  a  criminal  statute 
lay  be  good  in  part  and  bjid  in  part,  provided  the  two  can  he 
slcarly  separated,  and  it  is  apparent  that  the  legislative  body 
rould  have  enacted  the  one  without  the  other,  but  there  are  no 
ro  parts  to  this  statute,*' 

0»  The  court  will  not  permit  the  unconBtitutionalitv  of  a  par- 
icular  provision  of  a  law  to  invalidate  the  entire  law  if  it  is 
possible  to  separate  the  invalid  provision  from  the  other  provisions 


In  United  State?  v,  K^^se   (02  U.  S.  2U;   23  L.  ed.  503)    the  court  say: 

'*We  are,  therefore,  directly  called  upon  to  decide  whetlj«»r  a   pennl  statute, 

cMctftJ  by  CongTe«?.  with  its  limited  powers,  which  is  in  general  lanf^age 

Wfiad  enough  to  cover  wrongful  acts  without  ti9  ^vell  an  within  the  constitu* 

tloBil  jurisdiction,  can  be  limited  by  judicial  constrnctfcn  so  as  to  make  it 

operate  only  on   that   which   Congress   nmy  rigiitfu!ly    prohibit   and   punish. 

For  this   purpose  we   must   take   these   sectiong  of   the   statute   a,^  thoy   are. 

^«  are  not  able  to  reject  a  part  whlcli   is  unconstitutional  and  retain  the 

^vviain^er,  because  it  Is  not  possible  to  separate  that  which   is  unconstitu- 

^i4li  if  there  be  any  inch,  from  that  which   is  not.     Tlie   pro]X)Bed  eifeet 

1*  not  to   be   attained    by    striking  out   or    dinrogardlng   words   that   are   ia 

tt«  lection,  but   by   inserting  those   that   are  not  now   there.     Each   of  the 

^tions  must  stand  as  a  whole,  or  fall  altogether.     The  language  ia  plain. 

*^''fe  U  no    room   for   construction,   unless    it   be    as    to    the    effect   of   the 

^^'titution.     The  question,  then,  to  be  determined,  is  whether  we  can  intro- 

^^C6  wordB  of  limitation  into  a  penal  statute  bo  aa  to  make  it  specifiCp  wben» 

"  ♦Xjiresied,  it  is  general  only;*' 

-^^J  in  the  Trade-Mark  Cases  (100  U.  S.  82 j  25  L.  ed.  550)  the  court  *>ayr 

^'  ve  should,  in  the  case  before  us,  undertake  to   make,  by  judicial    con- 

•iruction,  a  law  which  Congress  did  not  make,  it  is  quite  probable  we  should 

^  ^^at,  if  the  matter  ^-ere  now  before  that  body,  it  would  be  nnwilling  to 

^^)  Mmtlj,  make  a  trade-mark  law  which  is  only  partial  in  its  operationt 

•nd  ^hich  would  complicate  the  rights  which   parties  would  hold,   in   some 

imttticei,  under  the  act  of  Congress,  and   in  other?  under  state  law." 

*100  U,  S*  127;  23  Sup.  Ct.  Rep.  678;  47  L,  ed.  079. 
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without  destroying  or  impairing  their  efficiency  to  attain  the  re- 
sults evidently  intended  by  the  legislation  that  enacted  it.  Even 
when  thus  separablej  however,  the  court  will  not  hold  the 
remainder  of  the  law  valid  if  there  is  doubt  whether,  the  realiza- 
tion of  the  whole  of  its  will  being  rendered  impossible,  the  legis- 
lature would  have  desired  the  execution  of  a  jjarl  only.  Thus  in 
the  case  of  Howard  v.  Illinois  C.  R,  Co./*  cited  in  the  foregoing 
section,  the  court  having  held  that  tlie  act  by  its  terms  related  to 
intrastate  as  well  as  interstate  commerce,  declined  to  hold  the  act 
valid  even  as  to  employees  engaged  in  interstate  commerce. 
The  court  say:  **As  the  act  before  us,  by  its  terms,  relates 
to  every  common  carrier  engaged  in  interstate  commerce,  and  to 
any  of  the  emjdoyees  of  every  such  carrier,  thereby  regulating 
every  relation  of  a  carrier  engaj^cnl  in  interstate  commerce  with 
its  servants  and  of  such  servants  among  themselves,  we  are  unable 
to  say  that  the  statute  would  have  been  enacted  had  its  provisions 
been  restricte*l  to  the  limited  relations  of  that  oharacter  which  it 
was  within  the  power  of  Congress  to  regulate/'  ^^ 


§  7.  Legislative  Motives. 

With  the  motives  of  the  legislators  the  courts  cannot  concern 
themselves.  *'  The  judiciary  can  only  inquire  whether  the  means 
devised  in  the  execution  of  a  power  granted  are  forbidden  by  the 
Constitution,  It  cannot  go  beyond  that  iiujuiry  without  intrench- 
ing upon  the  domain  of  another  department  of  government.  That 
it  may  not  do  with  safety  to  our  institutions/'  *^ 

10  207  v.  R.   103;  28  Su|k  Ct.  Rep.  141;  52  L.  ed.  297. 

iiCittii^  Trade  Miiik  Vases,  100  V.  S.  82;  25  L.  ed.  550;  Cooley,  Const. 
J.im,  ITS. 

3!  Interstate  Commprce  Commission  v.  Brimscm,  1.14  U.  S.  447;  14  !?up. 
Rep.  1125;  38  U  ed.  \M1\ 

'*  tk)  long  R8  Cnngress  keeps  witbln  the  limitR  d  it*  Authority  fl»  clefioQ 
by  tlie  ConetJtutinn,  infringing  no  rights  reco|rnis!)ed  or  secured  by  that 
rtiuinent,  its  rognlfttions  of  interstate  and  iriteriititionnl  commoree.  wliethd 
founded  in  wisdom  or  not,  mn«*t  be  submitted  to  by  sll.  .  .  .  Tt>  depart 
from  [this  rule  of  eon  struct  ion]  becnwie  of  the  cirrumntnnces  of  special  cases, 
or  becaris<*  tlie  nile,  in  its  operation,  may  possibly  affect  tlie  interest?  of 
business  is  to  endanger  tbe  safety  and  integrity  of  our  institutions  and  make 
the  Constitution  mean  not  what  it  says  but  what  mterested  parties  wish 
it  to  mean  at  a  particular  tTir,e  and   under  particular  ctrcumstances.    ,    .    . 


pBiNciPLES  OF  Constitutional  CoNSTRrcTioN, 


19 


In  Ex  parte  llcCardle^^  the  court  decline<l  to  take  appellate 
jurisdiction   because   of   the   enactment   bj    Congress   of   a   law 
which  it  was  well  known  had  been  passed  for  the  express  pur- 
pose of  preventing  the  court  from  questioning  the  constitution- 
I    ality  of  certain  measures  which  the  Federal  Government  had  taken 
^fcr   the   *^  Reconstruction "    of   the    Southern    States    after    the 
Hkrmmation  of  the  Civil  War.    '*  We  are  not  at  liberty,"  said  tho 
Bcourt>  **  to  inquire  into  the  motives  of  the  legislature.     We  can 
only  examine  into  its  power  under  the  Constitution;  and  the 
power  to  make  exceptions  to  the  appellate  jurisdiction  of  this 
court  is  given  by  express  words,"  " 

g  1  Expediency  and  Reasonableness  of  Legislation  not  Subject 
to  Judicial  Determination. 
The  power  of  Congress  tu  legislate  being  conceded,  the  wisdom 
|w  expediency  of  the  manner  in  which  the  power  is  exercised  ia 

n>eTDml  judicial  criticism  or  control." 

3'  the  itatute  h  beyond  the  constitutional  power  of  Congress,  the  court  would 
'fr  in  the  performance  of  a  solemn  duty  if  it  <Iid  not  so  declare.  But  if 
I  i»<^thiDg  more  can  he  said  than  that  Congress  erred  .  .  ,  the  remedy  for 
th«  error  and  the  attendant  miftchk^f  is  the  selection  of  new  Senators  and 
I  ^prespntntiveSt  who,  by  legislation,  will  make  sucli  changes  in  cTi^isting 
tlitutes,  or  adopt  such  new  atatutes,  as  may  be  demanded  by  their  constitu- 
^^  and  be  consistent  with  law.**  Northern  Securities  Co.  v.  United  Stated 
tl^3  v.  S.  197;  24  Sup.  Ct.  Rep.  436;  48  L.  ed*  670). 

"7  Wall  506;  19  L,  ed.  264. 

"In  McCray  v.  United  States  (195  U.  S.  27;  24  Sup.  Ct  Rep.  769;  40 
*^  M.  78)    the  authorities  upon  this  point  ftr«  reviewed,  the  court  saying; 

The  decisions  of  this  court  from  the  beg^inning  lend  no  support  what<n'er 
^  IHe  a«sumptton  that  the  judiciary  may  restrain  the  exercise  of  lawful 
P*^^*r  on  the  assumption  that  a  wron^iil  purpose  or  motive  has  caused  the 
P**«r  to  be  exerted.  ,  .  .  On  the  contrary,  the  doctrine  of  a  number  of 
Mftf  i^  inconaiatcnt  with  its  existence," 

^Mu  Treat  v.  White  (181  V.  S.  204;  21  Sup.  Ct,  Rep.  611;  45  L.  ed,  S53) 
«tth  reference  to  a  stamp  duty  levied  by  Congress,  th*^  court  isay:  "  The 
pc**er  of  Congress  in  this  direction  is  unlimited*  It  does  not  come  within 
*^  province  of  this  court  to  consider  wliy  agreements  to  sel!  shall  be  auhject 
^  t^e  stamp  duty,  and  agreements  to  buy  not.  It  is  enough  that  Congress, 
In  this  legislation,  has  imposed  a  stamp  duty  upon  this  one,  and  not  upon 
'tl»e  other."  In  Patton  v.  Brady  (184  U.  S.  60S;  22  Sup.  Ct.  Rep.  493;  46 
**  ««1,  713)  the  court  say:  "It  is  no  part  of  the  function  of  a  court  to 
'^ttire  into  the  reasonablene-sa  of  the  excise,  either  aa  regard*  the  amoumt 
^  the  property  upon  which  it  is  imposed." 
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§  9.  Presumption  in  Favor  of  the  Constitutionality  of  an  Act  of 
Congress. 

The  fact  that  Congress  has  given  a  particular  construction  to 
a  constitutional  provision,  is  of  very  great  weight  with  the  Su- 
preme Court  when  it  is  called  upon  to  examine  the  correctness 
of  this  interpretation.  This  is  due  to  the  fact  that  the  court  is 
dealing  with  the  act  of  a  separate  and  independent  department 
of  government  which  the  Constitution  intends  to  be,  so  far  as 
possible,  co-ordinate  in  power  with  the  executive  and  judicial 
departments,  that  is,  co-ordinate  in  the  sense  that,  like  them,  when 
acting  within  the  limits  of  the  power  constitutionally  granted  it, 
it  shall  be  independent  of  control  by  the  others. 

From  necessity  the  Constitution  must  have  intended  that  the 
legislative  and  executive  departments  should  have  the  power,  in 
the  first  instance  at  least,  of  determining  the  extent  of  the  powers 
constitutionally  granted  to  them,  and  that,  therefore,  the  judiciary 
should  not  substitute  its  judgment  for  theirs  except  in  cases  where 
there  is  no  doubt  that  the  action  which  has  been  taken  is  not 
constitutionally  warranted. 

"A  decent  respect  for  a  co-ordinate  branch  of  the  Federal  Gov- 
ernment," says  Justice  Strong  in  Knox  v.  Lee,*®  "  demands  that 
the  judiciary  should  presume,  until  the  contrary  is  clearly 
shown,  that  there  lias  been  no  transgression  of  power  by  Congress, 
all  the  members  of  which  act  under  the  obligation  of  an  oath  of 
fidelity  to  thn  Constitution.'* 

And  in  the  Sinking  Fund  Cases*^  Chief  Justice  Waite  says: 
"  The  declaration  [that  an  act  of  Congress  is  void]  should  never 
be  made  except  in  a  clear  case.  Every  possible  presumption  is 
in  favor  of  the  validity  of  a  statute  and  this  continues  until  the 
contrary  is  sho\vn  beyond  a  rational  doubt.'' 

In  Ogden  v.  Saunders*®  Justice  Washington  says :  '^  It  is  but 
a  decent  respect  due  to  the  .  .  .  l^slative  body,  by  which 
any  law  is  passed,  to  presume  in  favor  of  its  validity,  until  the 

16  12  Wan.  457;  20  L.  ed.  287. 

17  99  U.  S.  700;  26  L.  ed.  496. 

18  12  Wh.  213;  6  L.  ed.  606. 
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riolation   of  the  Consfitation   is   proved   beyond   all   reasonable 
koubt.'' 

Quotations  similar  to  those  given  might  be  mnltiplictU  all  in 

substance  stating  this  general  rule,  declared  hj  the  Supreme  Court 
|from  the  first  years  of  its  existence,  that  an  act  of  Congress,  with 

reference  to  its  constitutionality,  is  to  receive  the  benefit  of  every 

reasonable  donbt.^'* 


»This  principli?  of  construction  La;?  received  a  most  pliilosopliical  rxaniina- 
tion  ta  the  eosay  of  Professor  Thayer,  catitled  The  Origin  and  i^cope  of  the 
American  Doctrine  of  Conatitutional  Ln»r,  and  from  thit  aoarce  the  substance 
of  the  tmmediAiely  following  para  graph  a  are  taken. 

la  giving  to  a  legislative  interpretation  the  benefit  of  every  rational  dotibt 
11  to  its  confltitutionality,  the  court  in  effect  sajs,  that  it  docs  not  attempt 
to  lay  what  ita  own  best  judgment  ie  as  to  the  point  at  issue,  but  whether 
U  \u  within  the  limits  of  reaaon  for  the  legislature  to  give  to  the  Conati- 
tution  the  conatruction  it  has  givrn.  The  ca^*  is  thus  quite  similar  to  the 
function  of  a  judge  when  called  upon  to  set  aside  the  verdict  of  a  jury,  or  of 
I  jury  when  passing  upjn  the  question  of  splf-defpnse  in  a  criminnl  trial, 
or  of  negligence  in  on  action  of  tort,  or  the  rpf?ponBibility  of  an  inferior  for 
acti  don©  at  the  order  of  a  superior.  **  The  d*»ftriiie/'  sftyn  Tfiayer,  **  ,  .  . 
I*  thii,  that  in  dealing  with  the  legislative  action  of  a  co-ordinate  depart- 
incnt,  a  court  cannot  alwaya,  and  for  the  purpose  of  all  sorts  of  questions, 
Mjr  that  Uiere  is  but  one  right  and  permissible  way  of  construing  the 
CooBtitution.  \Vlien  a  court  is  interpreting  a  writing  merely  to  ascertain 
cr  afvply  its  true  meaning,  then*  indeed,  there  is  but  one  meaning  allowable ; 
ciiincly,  that  which  the  court  adjudges  tn  be  its  true  meaning*  But  when 
^^  ultimate  question  is  not  that,  but  whether  certain  acts  of  another  depart* 
"*^t,  officer,  or  individual  are  legal  or  pcrniisaible,  then  this  is  not  true* 
In  the  closa  of  cases  which  we  havp  been  considering,  the  ultimate  question  is 
i^t  what  is  the  true  meaning  of  the  ConatitutioUi  but  whether  legislation 
^  tufctainablo  or  not/* 

-^eain.  Thayer  says  t  "  Tlie  oourta  have  perceived  with  more  or  less  distinct- 
"*•«  that  this  exercise  of  the  judicial  function  does  in  truth  go  far  beyond 
the  simple  business  which  its  judges  sometimes  describe.  If  their  duty  were 
^  trath  merely  and  nakedly  to  ascertain  the  meaning  of  the  text  of  the 
Constitution  and  of  the  impeached  act  of  the  legislature,  and  to  determine 
^  «a  academic  question,  whether  in  the  court's  judgment  the  two  were  in 
^'nlllct^  it  would,  to  be  sure,  be  an  elevated  and  important  olUce,  one  dealing 
^'th  grent  matters,  involving  large  public  considerations,  but  yet  a  function 
'*''  »iiiipler  than  it  really  is.  Having  ascertained  all  this,  yet  there  remains 
^  ^^"'Rtion — 'the  really  momentous  question  —  whether,  after  all,  the  court 
^^^  disrci^rd  the  act     It  cannot  do  this  a^  a  mere  matter  of  course  —  merely 

hicsme  it  is  concluded  that  upon   a  just   and  true  construction,  the  law  is 

'I'l^natitationaL  ...   It  can  only  disregard  the  act  whea  those  who  have 
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§  10.  Presumption  in  Favor  of  the  Constitutionality  of  a  State 
Statute* 

The  rule  of  congtruction  that  has  been  under  consideration  has 
especial  application  to  acts  of  Congress,  When  the  constitution- 
ality of  a  state  law  is  involved,  the  principle  is  not  always  appli- 
cable. If  the  question  at  issue  is  as  to  whether  a  given  power 
resides  in  the  Federal  Government  or  in  the  States,  the  fact  that 
a  state  legislature  in  its  enactment  has  asserted  that  it  is  vested 
in  the    States,  is  no  presumption  in  favor  of  the  validity  of  this 

the  right  to  make  laws  have  not  merely  made  a  jtiiatakej  but  have  made  a 
very  clear  one,— bo  clear  that  it  is  not  open  to  rationnl  fiuestion.  That  h 
the  standard  of  duty  to  which  courts  bring  legislative  acta:  that  is  the 
teat  which  they  apply, —  not  merely  their  own  judgment  as  to  constitution* 
ality,  but  their  conclusion  aa  to  what  jtidgnient  ia  permiBsihle  t^  another 
department  which  the  Constitution  has  charged  with  the  duty  of  making  it. 
This  rule  recoginzea  that,  having  regard  to  the  great,  complex,  ever -unfolding 
exigencies  of  government,  much  wliich  will  set^m  unconstitutional  to  one 
man,  or  body  of  men^  may  reasonably  not  ^eem  so  to  another  j  that  the 
Constitution  admita  of  different  interpretations;  that  there  is  often  a  range 
and  choice  of  judgment;  that  in  such  castas  the  Constitution  does  not  impose 
upon  the  legislature  any  one  specific  opinion,  but  leaves  open  this  raiigi>  of 
choice;  and  that  whatever  choice  la  rational  h  constitutional" 

Judge  Baldwin,  In  his  work  on  The  American  ./urficiViry  (p.  103),  asserts 
that,  inasmuch  an  the  judgment  of  the  Supreme  Court  holding  unconstitutional 
an  act  of  Congress  is  often,  and  indeed  usually,  rendered  by  a  divided  court, 
the  priuL'ipIe  tluit  a  congreasiona!  itatute  will  not  be  held  void  so  long  as 
there  is  a  reasonable  doubt  as  to  its  invalidityp  is  not  applied.  "  Tlie  majority 
must  concede/*  be  sayt*.  *'  that  there  is  a  reasonable  doubt  whether  the  stat- 
ute may  not  be  consistent  with  the  Constitution,  since  some  of  their  associates 
must  have  such  a  doubt,  or  go  further  and  hold  that  there  is  no  inconsistency 
between  the  two  documents,  the  statute  and  the  Constitution/*  This  argu- 
ment is  not  convincing.  Admitting  that  either  one  or  the  other  of  the  two 
opinions  must  be  conceded  to  the  dissenting  justices,  it  does  not  follow  that 
the  doctrine  of  reasonable  doubt  Is  shown  to  be  repudiated.  The  question 
which  the  Supreme  Court,  as  a  court,  has  to  decide  is  as  to  the  existence 
of  this  reasonable  doubt.  There  mny  of  course  be  a  difference  of  opinion 
as  to  this,  but  it  is  still  this  fact  which  the  court  seeks  to  determine  ajnd 
which  controls  its  decision.  It  is  no  more  proper  to  say  that  the  principle 
is  repudiated  when  the  court  is  not  unanimous,  tlian  to  hold  that  in  passing 
by  a  divided  court  upon  a  question  of  contributory  negligence,  the  principle 
of  reagnnable  doubt  is  not  applied. 

As  to  whether  in  re<*nt  years  courts  in  fact  are  guided  by  the  rule 
under  consideration,  see  article  by  W.  F.  Dodd,  **  Growth  of  Judicial  Power," 
in  PqI  Sd.  Quar.  XXIV,  103. 
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[ecision.  The  Supreme  Court  in  passing  finally  upon  tliis  point 
is  not,  then,  called  upon  to  review  the  act  of  a  eo-ordinate  depart- 
menty  but  has  to  decide  between  the  conliitting  claims  of  two 
govermncuts,  and,  quite  properly,  feels  itself  at  liberty  to  decide 
the  point  as  an  original  propusitionj  namely,  upon  the  basis  of  its 
own  judgment  as  to  what  is  the  most  reasonable  construction  of 
the  constitutional  provisions  involved. 

If,  however,  the  state  law,  whose  constitutionality  is  questioned, 
is  with  reference  to  a  matter  admittedly  within  the  province  of 
the  States,  and  the  question  is  dimply  whether  that  power  has 
been  properly  exercised,  there  is  held  to  be  a  strong  presumption 
that  the  act  is  coustitntionah    Thus,  for  example,  if  it  is  a  ques- 
tion whether  the  States  have  the  power  to  regulate  interstate  com- 
nifree,  or  to  tax  a  national  bank,  or  to  naturalize  aliens,  or  enact 
bankruptcy  laws,  there  is  no  presumption  in  favor  of  the  consti- 
tutionality of  acts  in  whicli  the  state  power  is  asserted.      If, 
kwcver,  it  is  a  question,  for  example,  whether  the  police  powers, 
mJBiittedly  belonp:ing  to  the   States,   have  been  constitutionally 
ised,  the  presumption  is  that  they  have  been  so  exercised. 
An  excellent  illustration  of  this  last,  is  seen  in  the  treatment 
fcy  Ae  Supreme  Court  of  the  oleomargarine  laws  of  Pennsjdvama 
IB  the  case  of  Powell  v,  Pennsylvania,^  decided  in  1S87,     The 
plaintiff  in  error  had  been  indicted  for  seUiug  oleomargarine, 
plainly  marke^l    as   such,    in   violation   of   a   Pennsylvania  law 
ahftoltitely  forbidding  the  sale  and  production  of  that  commodity 
^*hin  the  State*    Powell  offered  to  prove  that  the  oleomargarine 
pure   and   as   wholesome   as  butter,   and  that,   in  fact,  it 
fftred   from   butter  only   in   that  it   had    a   slightly  smaller 
P€T  cent  of  a  substance  termed  Imtterine,  which  gave  a  flavor 
to  hat  had    nothing    to    do    with    the    wholesomeness    of    the 
product.      He    claimed,    therefore,    that    a    law   forbidding    the 
pi'oduction  and  sale  of  this  article  was  not  a  proper  exercise 
^'  the  police   powers   of   the   State,   and   operated    t-o   deprive 
kini  of  that  liberty  and  property  which  the  Fourteenth  Amend- 
^ent  to  the  federal  Constitution  guaranteed  him.     The  Supreme 


*127  U,  8.  678;  8  Sup.  Ct  Rep.  992;  32  L.  ed,  253. 
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Court  of  the  United  States,  without  questioning  the  facts  asserted 
regarding  the  wholesonieness  of  oleomargarine,  upheld  the  state 
law,  declaring  that  it  could  not  ^^  adjudge  that  the  defendant's 
rights  of  liberty  and  property  have  been  infringed  by  the  statute 
of  Pennsylvania,  without  holding  that,  although  it  may  have  been 
enacted  in  good  faith  for  the  objects  expressed  in  its  title,  namely, 
to  protect  the  public  health  and  prevent  the  adulteration  of  dairy 
products  and  fraud  in  the  sale  thereof,  it  has,  in  fact,  no  real  or 
substantial  relation  to  those  objects."  This,  the  Supreme  Court 
said,  it  could  not  affirm.  Whether  or  not  the  law  is  needed  as  a 
protection  to  the  public,  the  court  declared  to  be  a  question  of  fact 
belonging  primarily  to  the  state  legislature  to  determine.  "And," 
the  court  continued,  "  as  it  does  not  appear  upon  the  face  of  the 
statute,  or  from  any  facts  of  which  the  court  must  take  judicial 
cognizance,  that  it  infringes  rights  secured  by  the  fundamental 
law,  the  legislative  determination  of  those  questions  is  conclusive 
upon  the  courts." 

When  the  federal  Supreme  Court  is  called  upon  to  consider  the 
constitutionality  of  a  state  law  as  determined  by  its  conformity 
with  the  Constitution  of  the  State,  the  state  Constitution  is  con- 
strued as  having  for  its  general  purpose  the  placing  of  limitations 
upon  the  powers  of  the  legislature ;  whereas,  of  course,  the  federal 
Constitution  is  viewed  as  a  grant  of  legislative  power.  In  other 
words,  whereas  the  federal  legislature  is  construed  to  have  only 
those  powers  granted  to  it  expressly  or  impliedly  by  the  federal 
Constitution,  the  state  legislatures  are  considered  to  possess  all 
powers  not  expressly  or  impliedly  withdrawn  from  them  by  the 
federal  or  respective  state  Constitutions. 

In  those  cases  in  which  the  courts  of  the  States  are  called  uj)on 
to  consider  the  constitutionality  of  the  acts  of  their  own  law- 
making bodies  as  tested  by  the  federal  or  their  own  state  Con- 
stitutions, they  of  course  have  to  deal  with  the  acts  of  a  depart- 
ment of  government  co-ordinate  in  power  with  themselves;  and, 
therefore,  they  hold  themselves,  or  at  least  should  hold  themselves, 
boimd  in  all  cases  to  give  to  the  laws  that  same  benefit  of  rational 
doubt  which  the  federal  Supreme  Court  gives  to  acts  of  Congress. 


PbINCIPI-ES   of    CoXSTITDTIOHAI.    COjrSTRUCTlO!*. 

In  concIuJing  this  subject,  it  is  proper  to  observe  tbat  this  pre- 
iminary  legislative  or  executive  interpretation  of  constitutional 
:*wers  having  such  an  importance  as  we  have  seen  attached  to  it, 
responsibility  for  its  proper  exercise  is  proportionately  great. 
Those  legislators,  therefore,  who  vote  for  a  measure  without  being 
boiiestly   convinceJ    of   its   constitutionality,    and   excuse    theni- 
Ives  upon  the  ground  that,  if  their  action  is  not  valid,  the  courts 
ave  the  opportunity  to  so  declare,  are  recreant  to  their  duty.    Xot 
kly,  as  we  have  seen,  may  serious  consequences  follow  from  these 
'acts  before  their  invalidity  is  judicially  determined^  but,  what  is 
uf  still  more  importance,  an  unfortunate  burden  is  thrown  upon 
ihc  courts,     Xo  popular  government  can  successfully  endure  in 
which  the  decisions  of  its  courts  do  not  receive  the  general  ap- 
I  Jiroval  of  the  citizen  body.     But  if  Icgislutiirci^  recklessly  puss 
I  measures  ustensibly  for  the  benetit  of  the  masses,  but  invalid  when 
[t(*steil  by  the  fundamental  law,  the  odium  of  defeating  these  meas- 
jures  is  thrown  upon  the  courts,  and  a  popular  objection  to  and 
hli^trnist  of  these  courts  created.     For,  of  course,  the  people  gen- 
erally cannot  l>e  expected  to  ai>pra:iate  the  constitutional  rpiestions 
inrolved.    All  that  they  can  see  and  appreciate  is  that  their  legis- 
lative representatives  have  enacted  a  uieasure  in  their  interests, 
f  ^liich  the  courts  have  declined  to  recognize  as  valid. 

§  U.  The  Force  of  Contemporaneous  or  Long  Continued  Legis- 
lative Interpretation* 

The  preemption  of  constitutionality  which  attaches  to  an  act 
rf  Congress  is  increased  when  the  legislative  interpretation  has 
'^'cu  freqtiently  applied  during  a  c<insidcraljle  numl)er  of  years, 
^^  when  it  dates  from  a  period  practically  contemporaneous  with 
lfl€  adoption  of  tlie  Constitution,  or  when,  based  upon  a  confidence 
i^  JtB  correctness,  many  and  important  public  and  private  rights 
5»«^e  Wn  fixed. 

In  United  States  v.  State  Bank^*  the  court,  speaking  through 
J'lstice  Story,  say:  "It  is  not  unimportant  to  state  that  the 
wiTijitruction  which  we  have  given  to  the  terms  of  the  act  is  that 

»«Pet.  29;  8  L.  cd.  308. 
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which  19  iiii(l<?rstood  to  Lave  Ijcen  prflctieally  acted  upon  by  tne 
government,  as  well  as  by  individuals,  ever  sine©  its  enactment, 
ilany  estates,  as  well  of  deceasciJ  peri*onsii,  as  of  jjersons  insolvent 
who  have  made  general  assignments,  have  been  settled  upon  the 
footing  of  its  correctness.  A  practice  so  long  and  &o  general 
wouldy  of  itselfj  furnish  strong  grounds  for  a  liberal  con- 
sideration, and  could  not  now  be  disturbed  without  introducing 
a  train  of  serious  mischiefs.  We  think  the  practice  was  founded 
in  the  true  exposition  of  the  terms  and  intent  of  the  act,  but  if  it 
were  soiccptible  of  some  doubt,  so  long  an  aci|uiescerice  in  it  would 
justify  us  in  yielding  to  it  as  a  safe  and  reasonable  ex;planatian," 

The  foregoing  had  reference  to  the  construction  of  a  statute,  but 
the  same  reasoning  is  applicable  to  the  Constitution. 

In  Lithographic  Company  v.  Saron>'^"  the  court  declare:  **  The 
construction  placed  upon  the  Constitution  by  the  first  act  of  1790 
and  the  act  of  1802  by  the  mvn  who  were  contemporary  with  its 
formation^  many  of  whom  were  memhers  of  the  Convention  who 
framed  it,  is  of  itself  entitled  to  very  great  weight,  and  when  it  is 
remembered  that  the  rights  thus  e-stablished  have  not  been  disputed 
during  a  period  of  nearly  a  centuryj  it  is  almost  conclusive,^ 

§  12.  Legislative  and  Executive  Practice  Not  Absolutely  Bind* 
ing. 

The  Supreme  Court  has,  however,  never  held  itself  absolutely 
bound  by  a  legislative  or  executive  construction  (political  ques- 
tions excepted)  however  long  acquiesced  in,  or  however  nearly 
contemporaneous  its  first  statement  with  the  adoption  of  the  C^jn- 
stitution.^'^ 

2*  Ul  U.  S.  53;  4  Sup    Ct  Kep.  270;  28  L.  ed.  349. 

«See  also  Stuart  v.  Laird,  1   Cr.  200;  2  L.  ed.  115. 

S4Tti  Swift  V,  Unit<-d  States  (105  U,  S.  601 1  2<J  L.  ed.  IIOS)  the  eonrt  say: 
"  Tile  rule  whicli  gWes  deterraining  weitfht  to  contemporatieous  construction 
put  upon  a  statute  by  tliow?  charged  with  its  execution  applies  only  in 
cases  of  ambiguity  and  doubt/' 

"Contemporary  coiiatruction,**  says  Story,  in  hie  Commentaries  (|  407), 
"  is  properly  resorted  to,  to  illustrate,  and  confirm  the  text,  to  explain  a 
doubtful  phrase,  or  to  expound  an  obscure  clause  j  and  in  proportion  to  the 
uniformity  and  univensaJ.ty  of  that  construction,  and  the  known  ability  and 


§  13.  Extrinsic  Evidence. 
Generally  speaking,  in  the  construction  of  the  Constit-iition  the 
known  distinctions  between  latent  and  patent  ambiguities, 
between  the  use  of  extrinsic  and  intrinsic  evidence  apply. 
ere  the  lan^iage  of  the  instrument  is  itself  indefinite  or  is  such 
that  more  than  one  meaning  may,  by  grammatical  construction,  be 
drawn  from  its  terms,  the  courts  base  their  determinations  upon 
the  language  and  j^rovisions  found  within  the  four  corners  of  the 
instrument,  and  without  resort  to  extrinsic  evidence,    The  govern- 
ing point  is  as  to  what  is  actually  written.    If  a  given  power  may 
rationally,  logicallVj  and  grammatically  be  construed  as  granted 
by  a  given  provision,  then  it  is  of  no  countervailing  force  to  adduce 
the  fact  that  such  was  not  the  intention  of  tlK>se  by  whom  the 
instrument  of  government  was  established.     Thus,  six  years  after 
the  adoption  of  our  Constitution,  the  judicial  power  of  the  federal 
<K)urts  was  construed  to  extend  to  a  case  in  which  a  State  was 
defendant  in  a  suit  brought  by  a  private  individual,  and  support 
for  such  construction  was  undoubtedly  supplied  by  the  written 
word.    That  such,  however^  was  not  the  intention  of  those  by 
^hom  the  Constitution  was  framed  and  ratified  is  quite  certain, 
«swas  demonstrated  by  the  promptness  and  unanimity  with  which 
^e  Eleventh    Amendment    waa    adopted,    preventing    a   future 
sunilar  construction* 


tiututji  of  those,  by  whom  it  wits  given,  is  the  credit  to  which  it  ia  entitled* 
^'  can  never  abrogate  the  text ;  it  can  never  fritter  away  tlie  obvious  sense ; 
^tcna  never  narrow  down  its  true  limitations,  it  tan  never  enlarge  its  natural 

h  United  SUt«g  t.  Alger  ( 152  U.  S.  384 ;  U  Sup.  Ct.  Rep.  635 ;  38  U  ed. 
*w)  \}xe  court  say:  "  As  the  men ni tig  of  the  statute  as  applied  to  thaao 
c^,  ippcars  to  this  court  to  be  perfectly  clear,  bo  jiractice  inconsistent 
^^  that  meaning  can  have  any  effect." 

Itt  Fairbanks  v.  United  States  (181  U.  S.  283;  21  Sup.  Ct  Rep.  048: 
*^  I*  ed.  J?tJ2)  the  conatruetivc  force  to  be  given  to  legislative  and  executive 
piKctioe  in  reviewed  at  length.  With  reference  to  the  principle  that  the 
Jttdk'Ury  cannot  he  conclusively  bound  thereby  the  court  say:  '*  From  this 
^**win6  at  our  decisions  it  clearly  appears  that  practical  construction  is 
rehtd  upon  only  in  ca^cs  of  doubt." 
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§  14.  Technical  Terms. 

When,  however,  there  is  no  ambiguity  of  grammatical  construc- 
tion, but  the  words  themselves  require  definition,  recourse  is  prop- 
erly had  to  extrinsic  evidence.  Here  it  is  necessary  to  learn  from 
extrinsic  sources  the  meaning  usually  attached  to  these  words  at 
the  time  the  Constitution  was  framed  and,  presumably,  by  those 
who  framed  and  adopted  the  Constitution.  Examples  of  such 
technical  terms  are  **  letters  of  marque  and  reprisal,"  "  ex  post 
facto,"  '*  bill  of  attainder,"  "'  bankruptcy,"  *^  admiralty,"  "  equity/' 
"  direct  tax,"  "  duties,"  "  imposts,"  "  excises,"  "  piracy,"  "  habeas 
corpus,"  **  citizen,"  '^  alliance,"  "  confederation,"  "  republican 
form  of  government,"  *^  infamous  crime,"  **  commerce,"  etc.  The 
technical  tenn  '^  treason  "  is  defined  in  the  Constitution  itself. 

One  of  the  principal  questions  involved  in  the  Dred  Scott  case 
was  as  to  the  definition  of  the  term  *'  citizens  of  different  States  " 
as  employed  in  Article  III  of  the  Constitution.  The  Insular  Cases 
in  considerable  measure  turned  upon  the  meaning  to  be  ascribed 
to  the  ex]3ression  "  United  States."  In  Texas  v.  White  it  was 
necessary  to  enter  into  a  careful  definition  of  the  terms  "state" 
and  ^*  government "  in  order  clearly  to  distinguish  them. 

As  has  been  repeatedly  declared  by  the  courts  the  best  rule  for 
interpreting  the  technical  terms  employed  in  the  Constitution  is 
to  give  to  them  the  meaning  which  they  had  at  the  time  that  in- 
strument was  framed  and  adopted.  When  the  terms  are  technical 
law  terms  they  are  to  be  given  the  meaning  attached  to  them  in 
the  English  common  law.^ 

25Tlie  Supreme  Court  in  South  Carolina  v.  United  States  (199  U.  S.  487; 
26  Sup.  Ct.  Rep.  110;  50  L.  ed.  261)  states  this . doctrine  as  follows:  "It 
must  also  be  remembered  that  the  framers  of  the  Constitution  were  not  mere 
visionaries,  toying  with  speculations  or  theories,  but  practical  men  dealing 
with  the  facts  of  political  life  as  they  understood  them;  putting  into  form 
the  government  they  were  creating  and  prescribing,  in  language  clear  and 
intelligible,  the  powers  that  government  was  to  take.  Mr.  Chief  Justice 
Marshall,  in  Gibbons  v.  Ogden  (9  Wheat.  1,  188;  6  L.  ed.  23)  well  declared: 
*  As  men  whose  intentions  require  no  concealment  generally  employ  the  words 
which  most  directly  and  aptly  express  the  ideas  they  intend  to  convey,  the 
enlightened  patriots  who  framed  our  Constitution,  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words  in  their  natural  sense,  and  to 


J 
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In  a  few  instances  it  is,  however,  to  be  obaerved,  that  the 
Supreme  Court  has  refused  to  give  to  technical  terms  the  meiin- 
^g^  attacheil  to  them  iu  178U  bj  the  common  law.    This  has  been 
especially   with   reference   to   the   words   **  admiralty  '*    and 
**  bankruptcy "  both  of  which  terms  have  been  given  a  broader 
meaning  than  that  furnished  bv  the  English  common  law.     Com- 
menting upon  this  Pomeroy  properly  says:    "  The  true  rule  would 
seem  to  be  this:    Where  words  having  a  well  known,  tei'hnieal 
^Beensp  by  the  English  law  are  used  in  the  Constitution,  and  these 
^Bwords  are  keys  to  the  clauses  which  protect  the  private  rights  and 
^P  liberties  of  the  people,  ami  especially  of  clauses  which  impose  di- 
rect restraints  upon  the  government  in  respe-f^t  of  such  rights  and 
|liT)erties,  and  the  technical  sense  itself  is  necessary  for  the  com- 
plete protection  of  the  individual  citizen,  this  signification  must 
rtiU  be  retained  in  any  interpretation  of  these  provisions.     But 
on  the  other  hand,  where  words  which  had  a  technical  meaning  by 
the  English  law,  are  used  in  clauses  which  relate  to  the  general 
ftiDctions  of  legislation  and  administration,  and  to  the  .political 
organization  and  powers  of  the  government,  such  sense  must  be 

*tt^  infi*nde(!  wbat  tiipy  Uave  said,*  One  otlter  fact  mnst  he  borne  in  mind, 
ittd  that  U,  in  interpreting  the  Constitution  we  must  havo  recourse  to  the 
*oiiTnon  IdW.  As  «anl  by  Mr.  Justice  Mivtth*>wa  in  Smith  v.  Alabama  (124 
^'*  5.  465;  8  Sup.  Ct.  Rep.  564;  31  L,  ed.  508)  :  *  Tlip  interpretation  of  the 
^^^itstitution  of  the  United  States  U  necessarily  innuenred  by  the  fact  that 
'^  provt.^ions  are  framed  in  the  Innjiuiige  of  the  Enplish  common  law, 
*titl  are  to  be  read  in  the  light  of  its  hij>tory.'  And  by  Mr.  Justice  Gray  in 
^^nHMd  States  v.  Wong  Kim  Ark  (160  V,  S.  640;  18  Sup.  Ct.  Kep-  456; 
^2  L,  ed.  800):  'In  this,  as  in  other  respects,  it  must  lie  Interpreted  in 
"^  Ha;ht  of  the  common  law,  the  principles  and  bi«itory  of  which  were 
"^Hiarly  known  to  the  framers  of  the  Constitution.  Minor  v.  Happersett 
<2l  \U\l  l«2:  22  L.  ed.  627);  Ex  parto  Wilson  flH  U.  S.  417;  5  Sup. 
<^  R^.  !».15;  20  L.  ed.  80)  ;  Boyd  v.  rnit.>d  5^tates  (110  U.  R.  610;  6  Sup. 
^^  Hep.  .^24 1  20  L,  ed.  746)  :  Smith  v.  Alabama  (124  IL  S.  465;  8  Sup.  Ct. 
"*P*  5iU;  31  T>,  ed.  n08).  The  language  of  the  Constitution,  as  has  been 
^*'l  8Rid»  could  not  1>G  understood  without  reference  to  the  common  law. 
I  ^m,  Com.  336;  Bradley,  J.,  in  Moore  v.  Ignited  States  (Rl  U.  S.  270;  23 
**•  ed.  S40).'  To  determine  the  extent  of  the  grants  of  power,  we  must* 
WieMoie.  place  ourselves  in  the  position  of  the  men  who  framed  and  adopted 
"*^'  Conititulion*  and  inquire  what  they  must  have  understood  to  be  tlie 
liflg  and  scope  of  those  grants," 
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attributed  to  them  as  will  best  carry  out  tlio  design  of  the  whole 
organic  law,  whether  that  signiiication  be  broader  or  narrower 
than  the  one  which  had  received  the  sanction  of  the  English  Par- 
liainent  and  courts/'  ^ 


§  15,  The   Interpretative  Value  of  Debates  in  Constitutional 
Conventions. 

When  it  is  necessary  and  proper  to  resort  to  extrinsic  evidence" 
in  interpreting  the  Constitution,  an  import^int  source  of  such  evi- 
dence is  to  be  found  iu  the  history  of  the  events  which  led  up  to 
its  adoption.  Of  sjiecial  inii>urtanee  are  the  recorded  proceedings 
of  the  convention  which  drafted^  of  the  state  conventions  which 
ratified,  and  the  public  utterances  of  the  men  who  played  an 
influential  part  in  the  establishment  of,  the  Constitution,  Kesort 
is  to  be  had,  bowever,  lo  these  sources  only  with  caution,  and  only 
where  latent  ambiguities  are  to  be  resolved.  Cooley  has  stated  in 
a  manner  not  to  be  improved  upon  the  weight  proi>erly  to  be 
ascribed  to  debates  in  conventions.  He  says:  **  When  the  inquiry 
is  directed  to  ascertaining  the  mischief  designed  to  be  remedied,  or 
the  purpose  sought  to  Ix*  accomplished  by  a  particular  provision,  it 
may  be  proper  to  examine  the  proceedings  of  the  convention  which 
framed  the  instrument.  Where  the  proceedings  clearly  point 
out  the  purpose  of  the  provision^  the  aid  will  be  valuable  and  satis- 
factory; but  where  the  question  is  one  of  abstract  meaning,  it  will 
be  ditficult  to  derive  from  this  source  much  reliable  assistance  in 
interpretation*  Every  member  of  such  a  convention  acta  upon  such 
motives  and  reasons  as  influence  him  personally,  and  the  motions 
and  debates  do  not  necessarily  indicate  the  purpose  of  a  majority 
of  a  convention  in  adopting  a  particular  clause.  It  is  quite  possi- 
ble for  a  clause  to  appear  so  clear  and  unambiguous  to  the  mem- 
bers of  a  convention  as  to  require  neither  discussion  nor  illustra- 
tion; and  the  few  remarks  made  concerning  it  in  the  convention 
might  have  a  plain  tendency  to  lead  directly  away  from  the  mean- 
ing in  the  minds  of  tbe  majority.    It  is  equally  possible  for  a  part 
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d  the  members  to  accept  a  clause  in  one  sense  and  a  part  in 
another.  And  ev^cn  if  we  were  certain  we  had  attained  to  the  meiin- 
of  the  oonvention,  it  is  bj  no  means  to  be  allowed  a  controlling 
force,  especially  if  that  meaning  appears  not  to  be  the  one  which 
the  words  would  most  natti rally  and  obvionsly  convey.  For  as  the 
Constitution  does  not  derive  its  foree  from  the  convention  which 
framed,  but  from  the  people  who  ratified  it,  the  intent  to  be  ar- 
rived at  is  that  of  the  people,  and  it  is  not  to  be  supposed  that  they 
luve  looked  for  any  dark  or  abstruse  meaning  in  the  words  em- 
ployed, but  rather  that  tbey  liave  accepted  them  in  the  sense  most 
►bvioos  to  the  common  understanding,  and  ratified  the  instru- 
ment ia  the  belief  that  that  was  the  sense  designed  to  be  conveyed. 
These  proceeding?,  therefort*,  are  less  conclusive  of  the  proper  con- 
*tructif>n  of  the  instrument  than  are  legislative  proceedings  of 
the  proper  construction  of  a  gtatiitc;  since  in  the  latter  case  it  is 
e  btent  of  the  legislature  we  seek,  while  in  the  former  we  are 
lendeavoring  to  arrive  at  the  intent  of  the  people  through  the  dis- 
^moM  and  deliberations  of  their  represontatives.  The  history  of 
1^  calling  of  the  convention,  of  the  causes  which  led  to  it,  and  the 
i«*cuJ58ion9  and  issues  before  the  people  at  the  time  of  the  election 
'  ^he  delegates,  will  sometimes  l>e  quite  as  instructive  and  satis- 
'Aftorr  as  anything  to  be  gathered  from  the  proceedings  of  the 
•nvention.''  ^ 


§  18*  The  Federalist. 

1»^hat  has  been  ^aid  regarding  the  interpret^itive  value  of  the 

G^Wes  in  the  convention-^  that  framed  and  ratified  the  Constitu- 

^on^  and  the  value  of  contemporary  interpretation  tbereof  by 

|Cotigreg3  and  the  Executive,  applies  to  the  collection  of  essays 

pttlJUhed  under  the  title  of  The  FcdenilUi,     This  is  true  pecu- 

pirly  of  these  essays  not  only  because  of  their  respective  authors 

F^Haitiihon,  Madison  and  Jay- — but  beeause  of  the  purpose  for 

p'hicli  they  were  prepared  and  published,  namely,  to  persuade  the 

h^'era]  state  conventions  to  ratify  the  Constitution,     Having  this 

l^onfitnietion  of  the  Constitution  before  them,  there  are  consider- 

^(^antUtutional  Limitationif,  7th  ^d,,  p.  lOL 


32  United  States  CoNSTiTirriojsrAi.  Law. 

able,  though  not  conclusive,  grounds  for  holding  that,  where  the 
meaning  thus  published  was  not  repudiated,  this  was  the  construc- 
tion intended  by  those  who  put  the  Constitution  into  force.^ 

The  case  of  Chisholni  v,  Georgia^  is,  however,  a  conspicuous 
instance  in  which  a  view  advanced  in  ITte  Federalist  (that  a  State 
would  not  be  suable  in  the  federal  courts  at  the  instance  of  a  citi- 
zen of  another  State)  was  repudiated  by  the  Supreme  Court. 

§  17.  History  of  the  Times. 

The  case  of  Prigg  v.  Pennsylvania^  illustrates  the  value  of  a 
resort  to  the  "  history  of  the  times  "  and  to  the  general  object 
sought  to  be  obtained,  in  interpreting  an  ambiguous  constitutional 
provision.  In  this  case,  which  involved  the  question  as  to  the  ex- 
clusiveness  of  the  power  granted  to  the  Federal  Government  under 
the  fugitive  slave  clause  of  the  Constitution,**  Justice  Story  said: 
"  Historically  it  is  well  known  that  the  object  of  this  clause  was 
to  secure  to  the  citizens  of  the  slaveholding  States  the  complete 
ri^t  and  title  of  ownership  in  their  slaves,  as  property, 
in  every  State  in  the  Union  into  which  they  mi^t  escape  from 
the  State  where  they  were  held  in  servitude.  .  .  .  How  then 
are  we  to  interpret  the  language  of  the  clause?  The  true 
answer  is,  in  such  a  manner,  as,  consistently  with  the  words, 
shall  fully  and  completely  effectuate  the  whole  object  of  it.  If 
by  Olio  mode  of  interpretation  the  right  must  become  shadowy 

28  In  Cohens  v.  Virginia  (6  Wh.  204;  5  L.  ed.  527)  MarshaU  says:  "The 
opinion  of  The  Federalist  has  always  been  considered  as  of  great  authority. 
It  is  a  eoraplctc  commentary  on  our  Constitution;  and  is  appealed  to  by  all 
parties  in  the  questions  to  which  that  instrument  has  given  birth.  Its  in- 
trinsic merit  entitles  it  to  this  high  rank;  and  the  part  two  of  its  authors 
performed  in  framing  the  Constitution,  puts  it  very  much  in  their  power 
to  explain  the  views  with  which  it  was  framed.  These  essays  having  been 
published  while  the  Constitution  was  before  the  nation  for  adoption  or 
rejection,  and  having  been  written  in  answer  to  objections  founded  entirely 
on  the  extent  of  its  powers,  and  on  its  diminution  of  state  torereigntj,  are 
entitled  to  the  more  consideration  where  they  frankly  avow  that  the  povar^ 
objected  to  is  given,  and  defend  it." 

29  2  I>all.  419;  1  L.  ed.  440. 
»  16  Pet.  539;  10  L.  ed.  1060. 
n  Art.  rV^  Sec.  II,  CI.  3. 
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Bui  unaubstantiiil,  and  witliout  anj  remedial  powers  adequate  to 

xhif  ^nil,  and  by  auother  mode  it  will  attain  its  just  end  and  secure 

its  manifest  porpose,  it  would  seein  apon  principles  of  reasoning 

fth^ately  irresistible  that  tlie  latter  ought  to  obtain.    No  court  of 

^Bstice  can  be  authorized  so  to  construe  any  clause  of  tha  Consti* 

^Btion  as  to  defeat  its  obvious  ends^  when  another  construction 

^^ually  accordant  with  the  words  and  sense  thereof  will  enforce 

"    lad  protect  them.*' 

;        Here  it  is  to  be  observed  that  Story  properly  introduces  the 
^^lalifyijig  condition  that  the  construction  supported  by  the  history 
^^p  the  tiniea  in  which,  and  the  purpose  for  whiclu  it  was  formed, 
muflt^  as  compared  with  another  possible  construction,  be  **  equally 
accordant  witb  the  w^ords  and  sense  thereof/'     It  is  thus  to  be 
phasized  that  extrinsic  evidence  may  never  be  used  to  support 
interpretation  whicli  the  written  word  does  not  upon  its  face 
ly  permit*    In  other  words,  extrinsic  evidence  may  ,prop- 
ly  be  used  to  decide  between  two  possible  constructions  of  the 
written  word    but  uot  to  add  to  or  subtract  from  its  express  pro- 
visions,^ 

8  18.  The  Interpretative  Value  of  Legislative  Debates, 

As  in  the  case  of  the  examination  of  the  Constitution  itself,  the 
kourts  in  considering  the  constitutionality  of  a  statute  hold  them- 
hclres  iKjund  by  th^  words  of  the  statu tr%  that  is,  they  determiue 
]  llie  intent  of  the  legislature  by  the  words  it  has  employed.  And, 
rtterefore,  they  will  not  resort  to  legislative  debates  except  where 
piC!C<»fiaary  to  resolve  a  latent  ambiguity. 

In  ifaxwell  v.  Dow^  the  court  say:  '*  Counsel  for  plaintiff  in 

*tTTOT  has  c!te<l  from  the  speech  of  one  of  the  Senators  of  the  United 

States,  made  in  the  Senate  when  the  proi>osed  Fourteenth  Amend- 

Tueru  was  imder  consMfration  by  that  Inj^ly,   .    ,  ,   What  speeches 

^^e  made  by  other  Senators  and  by  Representatives  in  the  House 

*Qtierr,  as  to  wltctker  the  resort  to  ''history  of  the  tiraei '*  was  legitixnate 
^  tlic  Slaughter  HouBe  Casea  for  the  interpretation  of  the  clause  of  the 
Fourk«(ith  Amendment  that  *' no  state  shall  make  or  enforce  any  law  which 
•aill  ibrtdgie  the  privileges  or  Immunities  of  citizens  of  the  United  States.** 

»ne  U.  S.  581;  20  Sup.  Ct.  Rep.  448;  44  L.  ed.  607. 
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upon  this  subject  is  not  stated  by  counselj  nor  do€5  he  state  what 
fonstruction  waa  given  to  it,  if  any,  by  other  members  of  Con- 
gress. It  is  clear  that  what  is  said  in  Congress  upon  such  an 
occasion  m^iy  or  not  express  the  views  of  the  majority  of  those 
who  favor  the  adoption  of  the  measure  which  may  be  before  that 
lK)dy  and  the  question  whether  the  proposed  amendment  itself 
expresses  the  meaning  which  those  who  spoke  in  its  favor  may 
have  assumed  that  it  did^  is  one  to  be  determined  by  the  language 
actually  therein  used,  and  not  by  the  speeches  made  r^arding  it 
What  individual  Senators  or  Eepresentatives  may  have  urged  in 
debate,  in  regard  to  the  meaning  to  be  given  to  a  proposed  con- 
etitutional  amendment,  or  bill,  or  resolution,  does  not  furnish  a 
firm  groimd  for  its  proper  construction,  nor  is  it  important  as 
explanatory  of  the  grounds  upon  which  the  members  voted  in 
adopting  it.^  In  the  cases  of  a  constitutional  amendment  it  is 
of  less  materiality  than  in  that  of  an  ordinary  bill  or  resolution. 
A  constitutional  amendment  must  be  agreed  to,  not  only  by  Sena- 
tors and  Representatives,  but  it  must  be  ratified  by  the  legis- 
latures, or  by  conventions,  in  three-fourths  of  the  States  before 
Buch  an  amendment  can  take  effect.  The  safe  way  is  to  read  its 
language  in  connection  with  the  known  condition  of  affairs  nut  of 
which  the  o<.Tasion  for  its  adoption  may  have  arisen,  and  then  to 
construe  it,  if  there  be  therein  any  doubtful  expressions,  in  a  way 
60  far  as  is  reasonably  possible,  to  forward  the  known  purpose 
or  object  for  which  the  Amendment  was  adopted.  This  rule  could 
not,  of  course,  be  so  used  as  to  limit  the  force  and  effect  of  an 
amendment  in  a  manner  which  the  plain  and  unambiguous  lan- 
guage used  therein  woiild  not  justify  or  permit/* ^^ 

**  Citing  United  Siat^a  v.  Trans-Mi  ssouri  Freight  ^Aasociation  (166  V.  S. 
200;  17  Sup.  Ct  Rep.  640;  41  L-  ed.  1007);  Dunlnp  v.  United  SUtea 
(173  U.  S.  65;  10  Sup.  Ct.  R^p.  310;  43  L.  ed.  616). 

Kin  United  States  v.  Trons-ilisfioxiri  Freight  Association  {166  U.  fi.  290; 
17  Sup.  Ct*  Rep.  540;  41  L,  ed.  1007)  bcitU  the  majority  and  minority  opiniont 
detail  at  some  length  the  congTessionftl  history  of  the  so-called  Anti-Trust 
Act  of  ISOO,  but  both  admit  that  this  is  not  a  legitimate  source  of  information. 
The  majority  justices  after  their  review  of  the  course  of  the  hill  through  Con- 
gress and  the  dehate-s  attendant  thereupon,  argue  that  It  is  impossible  In  fact 
to  Bay  what  were  the  views  of  the  majority  of  tha  memberB  of  each  House  of 
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In  1S33,  Mn  Calhoun  when  voting  in  the  Senate  upon  the 
ariff  act  of  that  year  said  that  he  wished  it  distinctly  nnder^ 
[itood  that  he  did  so  upon  the  condition  that  a  cert-ain  construction 
and  application  should  be  given  to  the  measure.     Other  Senators, 
^however,  promptly  and  properly  pointed  out  that  such  a  qualifi- 
ation  would  l>e  void  of  any  force,  as  the  act  would,  after  enact- 
ment, neeeBsarily  be  given  such  a  meaning  as  its  words  and  the 
rConstitution  would  permit.^ 

§  19*  Resort  to  the  Preamble  for  Purpose  of  Construction, 

The  value  of  the  Preamble  to  the  Constitution  for  purposes  of 
construction  is  similar  to  that  given  to  the  preamble  of  an  ordi- 
^»M"y  statute*  It  may  not  be  relied  upon  for  giving  to  the  body 
of  the  instrument  a  meaning  other  than  that  which  its  language 
plainly  imports,  but  may  be  resorted  to  in  cases  of  ambiguity, 
where  the  intention  of  the  framers  does  not  clearly  and  definitely 

[CongTfsg  in  relation  to  the  meaning  of  the  act,  and  add:    ** There  ia,  too,  a 

H^neul  (lequieiicence  In  the  doctrine  that  dehatea  in  Coogreas  are  not  appfo- 

pmte  ftourcea  of   infornmtion  from  which    to   discover   the   meaning  of   the 

language  of  a  stututc  pafsed  hy  that  hody    (United  Stnte^  v,  U.  P,  Railroad 

t^o.  91  l\  S.  72;  23  L.  ed.  324;  AMriage  v.  WiUianm,  3  How.  9;   11  L.  ed, 

^',  Tftney,  Chief  Justice;  MitcIieU  v.  Great  Works  Milling  and  Manufactur- 

I  H  '<3.,  2  Story.  64^;  Queen  v.  Hertford  Collrgp,  3  Q.  B.  D.  i>i»3).     llin  re?isiin 

i*lhat  it  is  inipoasihle  to  determine  with  certainty  what  (onstruction  was  put 

^  opon  an  aet  ^y  the  members  of  a  legUktive  hf/dy  that  passed  it  by  reaortiug 

j^  the  spe«»ehes  of  individual  members  thereof.    Those  who  did  not  speak  may 

^ net  hive  agreed  with  those  who  did;  and  those  who  apoke  might  differ  from 

^^liOll*er;  the  result  being  that  the  only  proper  way  to  construe  a  legislatii'e 

**t  '"  from  the  language  used  in  the  act,  and,  upon  occa-iion,  bj  a  resort  to 

tike  histt^ry  of  the  times  when  it  was  passed."     The  opinion  then  goes  on  to 

•tow  that  from  **  the  history  of  the  times  "  it  would  apjiear  that  the  act  in 

q^iestion  was  intended  to  have  the  meaning  which  the  court  attaches  to  it. 

Justice  Brown  in  Downt-*8  v.  BidweH  (1^2  U.  S.  244;  21  Sup,  Ct.  Rep.  110; 
^SLwJ,  1088)  says;  "The  arguments  of  individual  legislators  are  no  proper 
"i»>j*ct  for  judicial  comment.  They  arc  ao  often  influenced  by  personal  or 
pQUtical  considerations,  or  by  the  assumed  necessities  of  the  situation,  that 
tliey  can  hardly  Iw  considered  even  as  the  delil^erate  views  of  the  persona  who 
f  to*Ve  them,  nnirh  less  a*  declaring  the  construction  to  be  put  upjn  the  Con- 
^  itituiiofl  by  the  Courts."  (Citing  United  States  v.  Union  P.  K.  Co.,  91  U*  S. 
^2;  23  Led.  324.) 
**Beatoii,  Thirty  Yean'  View,  I,  320. 
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appear.  As  Story  says :  "  The  preamble  of  a  statute  is  a  key  to 
open  the  mind  of  the  makers  as  to  the  mischiefs  which  are  to  be 
remedied,  and  the  objects  which  are  to  be  aooomplished  by  the 
provisions  of  the  statute."  ^ 

Special  significance  has  at  various  times  been  attached  to 
several  of  the  expressions  employed  in  the  Preamble  to  the  Con- 
stitution.   These  expressions  are: 

1.  The  use  of  the  phrase  "We,  the  People  of  the  United 
States,"  as  indicating  the  legislative  source  of  the  Constitution. 

2.  The  denomination  of  the  instrument  as  a  "Constitution." 

3.  The  description  of  the  federation  entered  into  as  "  a  more 
perfect  Union." 

4.  The  enumeration  of  "  the  common  defense "  and  *^  general 
welfare  "  among  the  objects  which  the  new  government  is  estab- 
lished to  promote. 

§  20.  "  We,  the  People." 

As  regards  the  phrase  "  We,  the  People/'  it  would  seem  that 
little  light  can  be  obtained  from  its  use,  except  to  fix  the  fact, 
which  no  one  has  attempted  to  deny,  that  the  new  government 
derived  its  right  to  be  from  the  consent  of  the  people  who  were 
to  be  controlled  by  it.  But  whether  by  "  We,  the  People  "  was 
meant  all  the  people  of  the  ratifying  States  considered  as  one 
body  politic,  or  whether  it  referred  to  the  people  as  organized  in 
several  commonwealth  communities,  it  is,  so  far  as  this  language 
is  concerned,  impossible  to  say. 

The  framers  of  the  Constitution  of  the  Southern  Confederacy 
avoided  this  ambiguity  by  declaring  in  the  Preamble :  "  We,  the 
People  of  the  Confederate  States,  each  State  acting  in  its  sover- 
eign and  independent  character,  in  order  to  form  a  permanent 
federal  government,  establish  justice  ...  do  ordain 
and  establish  this  Constitution  for  the  Confederate  States  of 
•America." 

Commenting  upon  this  change  in  phraseology,  Pomeroy  says: 
"Thus   have   the   opponents  of  our   nationality  by  their  most 

i^  Commentaries,  i  459. 
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Bolejnn  and  delibeimte  act  conceded  the  correctness  of  the  con- 
struction which  has  been  placed  [by  the  Northern  States]  upon 
Ithis  utterance  of  the  sovereign  people  of  the  United  States*^*  ^ 
This  IS  by  no  means  a  correct  deduction.  It  was  quite  proper 
ihat  the  frainers  of  the  Confederate  Constitution  should,  without 
coaoeding  the  correctness  of  the  construction  of  their  opponettte, 
fraT:ti  an  almndance  of  caution,  use  language  which  no  one  could 
misoonstrue. 

Ixi  Martin  y.  Hunter's  Lessee^  Jiistice  Story  says:  "The 
Coxistitution  of  the  United  States  was  ordained  and  established 
not  ly  the  Slates  in  their  sovereign  capacities,  but  emphatically, 
as  tte  preamble  of  the  Constitution  declares,  by  the  people  of  the 
rttited  States.  So  far  from  saying  that  it  is  established  by  the 
p^v^ornments  of  the  several  States,  it  does  not  even  say  that  it  is 
established  by  the  people  of  the  several  States,  but  it  pronounces 
that  it  is  established  by  the  people  of  the  United  States  in  the 
l^g^<>gate.      .      .      *     Words  cannot  be  plainer  than  the  words 

r  This  last  statement  is  certainly  extreme.  It  is  indeed  made 
plain  that  the  Constitution  is  not  ratified  by  the  Goveniinents  of 
the  individual  States,  but  it  is  not  clearly  indicated  whether  the 
T»tifying  parties  are  to  be  considered  singly  or  as  a  composite 
whole*  And  in  coutra<lietion  to  the  fact  that  a  siugle  political 
whole  was  meant  is  the  fact  that  in  ratifying  the  Constitution  the 
people  did  vote  by  States.^ 

The  only  way  by  whicli  the  force  of  tliis  fact  is  avoided  is  by 
the  proposition  that  the  ratifying  state  cf>nventions  acted  ad  hoc 
as  agents  of  a  single  united  people.  But  this  argument  is  greatly 
^t^akened^  if  not  absolutely  destroyed,  by  the  fact  that  only  those 
States  were  t^j  \\e  considered  nienibers  of  the  new  Union  whosft 
Tfispective  people,  acting  in  convention,  should  ratify  the  Con- 
^rttiition. 

^Ctmilffurionol  Law,  {  95. 
■1  Wh.  304;  4  L.  ed.  9L 

^The  fact  that  the  Giatts  are  not,  as  in  the  Artiden  of  Confederation,  men- 
wORed,  individually,  by  name,  is  of  no  si|niiilcanoe  for  the  reason  that  they 
♦0^14  not  be  so  mentioned  becauee  it  could  not  be  known  in  advance  which  of 
the  States  would  ratify. 
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The  use  of  the  phrase  "  We,  the  People  of  the  United  States  *' 
as  indicating  the  ordainers  and  establishers  of  the  Union,  is,  bow- 
ever,  of  significance  in  determining  the  nature  of  the  Union  that 
was  intended  to  be  created  when  taken  in  connection  with  the 
provision  of  Article  VII  that  the  Constitution  is  to  be  ratified, 
not  by  the  state  legislatures,  but  in  conventions,  for  it  indicates 
that  the  Union  was  one  that  the  state  l^slatures  were  not  com- 
petent to  create;  that,  in  other  words,  it  was  to  be  not  a  mere 
league  or  confederacy,  such  as  the  existing  state  governments 
might  enter  into,  but  a  fundamental  Union  resulting  in  the  crea- 
tion of  a  new  National  State  which,  according  to  the  political 
philosophy  of  that  date,  only  the  people  acting  in  their  original 
sovereign  capacity  were  able  to  create. 

§  21.  •*  Constitution." 

The  fact  that  the  instrument  of  1789  is  termed  a  '*  Constitu- 
tion "  has  by  some  been  taken  to  indicate  that  a  National  State, 
and  not  a  confederacy  of  States  was  intended  to  be  created.  Thus 
Webster  in  his  reply  to  Hayne  said :  "  They  [the  people  of  the 
United  States]  undertook  to  form  a  general  government  which 
should  stand  on  a  new  basis ;  not  a  confederacy,  not  a  league,  not 
a  compact  between  States,  but  a  Constitution.'*  And  in  his  reply 
to  Calhoun,  he  declared :  "  Sir,  I  must  say  to  the  honorable 
gentleman  that,  in  our  American  political  grammar.  Constitution 
is  a  noun  substantive;  it  imparts  a  distinct  and  clear  idea  of 
itself;  and  it  is  not  to  be  turned  into  a  poor,  ambiguous,  sense- 
less, unmeaning  adjective,  for  the  purpose  of  accommodating  any 
new  set  of  political  notions.  ...  By  the  Constitution  we 
mean,  not  a  '  constitutional  compact,'  but  simply  and  directly  the 
Constitution,  the  fundamental  law;  and  if  there  be  one  word  in 
the  language  which  the  people  of  the  United  States  understand, 
it  is  that  word."  And  later  he  says :  *'  Does  it  call  itself  a  com- 
pact ?  Certainly  not.  Does  it  call  itself  a  league,  a  confederacy, 
or  subsisting  treaty  between  the  States  i  Certainly  not  But  it 
declares  itself  a  Constitution.*' 
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By  members  of  the  school  of  Webster  weight  is  also  given  to 
the  fact  that  it  is  declared  that  the  people  of  the  United  States 
*^  do  ordain  and  establish ''  and  not  that  they  '^  do  contract "  or 
**  enter  into  a  treaty." 

The  writer  of  this  treatise  is  not  disposed  to  ascribe  much  value 
to  this  argument  of  Webster  based  upon  the  use  of  the  word 
*'  Constitution."  At  most  it  can  only  have  a  corroborating  value. 
In  the  first  place,  it  is  by  no  means  certain  that  the  term  had, 
in  1789,  the  definite  technical  meaning  which  Webster  ascribes 
to  it.  And,  in  the  second  place,  and  more  significantly,  the  nature 
of  tho  Union  provided  for  by  the  Constitution  is  properly  to  be 
determined  by  the  distribution  of  powers  actually  provided  for 
by  it,  and  not  by  the  title  that  may  have  been  given  to  it. 

The  description  of  the  new  federation  in  the  Preamble  as  "  a 
more  perfect  Union,"  has  occasionally  been  referred  to  as  an  ar- 
gument of  the  complete  sovereignty  of  the  United  States.  For 
example,  in  Texas  v.  White,*^  Chief  Justice  Chase,  after  refer- 
ring to  the  fact  that  the  Articles  of  Confederation  had  provided 
for  a  perpetual  Union,  says:  "And  when  these  articles  were  found 
to  be  inadequate  to  the  exigencies  of  the  country,  the  Constitu- 
tion was  ordained  *  to  form  a  more  perfect  Union/  It  is  difficult 
to  convey  the  idea  of  indissoluble  unity  more  clearly  than  by  these 
words.  What  can  be  more  indissoluble  if  a  perpetual  Union,  made 
more  perfect,  is  not  ? " 

§  S2.  ''  Common  Defense  and  General  Welfare." 

The  declaration  in  the  Preamble  that  the  new  Union  is  estab- 
lished for  the  common  defense  and  general  welfare,  and  the  grant 
by  Article  I,  Section  8,  of  the  Constitution  to  Congress  of  the 
power  "  to  levy  and  collect  taxes,  duties,  imports,  and  excises,  to 
pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States,"  has  at  times  been  argued  to  be 
equivalent  to  a  grant  to  the  General  Government  of  all  powers, 
the  exercise  of  which  may  in  any  way  contribute  to  the  effectua- 
tion of  either  of  these  ends. 

«  7  Wall.  700;  19  L.  ed.  227. 
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Especially  by  those  who  desire  to  magnify  the  powers  of  the 
Federal  Government  it  has  been  argued  that  instead  of  construing 
Section  8  of  Article  I  as  simply  the  grant  of  an  authority  to  raise 
revenue  in  order  to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States,  it  should  be 
interpreted  as  conferring  upon  Congress  two  tKstinct  powers; 
namely:  (1)  the  power  of  taxation;  and  (2)  the  po¥^r  to  provide 
for  the  common  defense  and  general  welfare.  And,  under  the 
latter  of  these  two  grants,  it  has  been  ai^ued  that  the  Congress 
has  the  authority  to  exercise  any  power  that  it  may  think  neces- 
sary or  expedient  for  advancing  the  common  defense  or  the  gen- 
eral welfare  of  the  United  States.  It  scarcely  needs  be  said  that 
this  interpretation  has  not  been  accepted  by  the  courts.  Were 
this  view  to  be  accepted  the  government  of  the  United  States 
would  at  once  cease  to  be  one  of  the  enmnerated  fiowers,  for  it 
would  then  be  possible  to  justify  the  exercise  of  any  authority 
whatsoever  upon  the  ground  that  the  general  welfare  would 
thereby  be  advanced. 

§  23.  The  Constitution  is  to  be  Construed  as  a  Whole. 

Though  the  terms  of  the  Constitution  may  not  be  varied,  or 
its  grants  of  authority  limited  by  abstract  doctrines  of  private 
rights  and  of  political  justice  and  expediency,  the  words  of  each 
clause  are  to  be  interpreted  in  the  light  of  the  other  provisions 
of  the  Constitution.  The  Constitution  is  a  logical  whole,  each 
provision  of  which  is  an  int^ral  part  tliereof,  and  it  is^  therefore, 
logically  proper,  and  indeed  imperative,  to  construe  one  part  in 
the  light  of  the  provisions  of  all  the  other  parts.** 

This  principle  has  been  of  dominant  force  in  tJie  construction 
of  the  Constitution. 

Tbe  principle  that  the  Constitution  is  to  be  interpreted  in  the 
light  of  the  general  purpose  for  the  attainment  of  which  it  was 

42"  In  constroing  the  Constitution  of  tlie  United  Statw  we  are,  in  the  ftret 
ir.stance,  to  consider  what  arc  its  nature  and  objects,  its  scope  and  design,  as 
apparent  from  tbe  structure  of  the  instrument,  viewed  a«  a  whole,  and  also 

viewed  in  its  component  parts."    Story,  Commentaries,  $  405. 
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;ed,  oGupleil  with  the  fact  that  many  of  its  terms  are  general 

ffi^ehara^ter,  has  niade  possilile  and  legitimate  two  schools  of 

consrructionigts — the    Loose   or    Nalioiialistic    schoolj    and    the 

Strict  oi'  States'  Rights  school — ^each  dependent  upon  a  belief 

heJcl  as  to  the  general  end  which  the  framers  of  the  Constitution 

had    in  mind  when  that  instrument  was  drafte^I,     The  Strict  or 

itatr^s'  Rights  constructionist  has  not  always  been  one  who  would 

y  sovereignty  or  efficiency  to  tlie  National  Government*   Thus, 

TftXkcy,  a  leader  of  the  strict  constructionists,  never  for  a  moment 

:ed  tlie  sovereignty  of  the  General   Government,  or,  as  he 

ed  in  his  decision  in  Ableman  r.  Booth,  the  supremacy  of  its 

h^rm  and  of  its  agents  orer  the  laws  and  agents  of  tho  States.  He 

dii    believe,  however,  that  the  sovereign  national  laws  should  he 

tept  within  as  limited  a  space  as  ]iossiblo.    This  he  showed  from 

tl^e    first  year  of  his  chief-justiceship, 

From  the  general  nature  and  intent  of  the  Constitution  have 
beottx  df*diiced,  not  to  mention  other  doctrines,  the  denial  of  tho 
riia:tif  of  secession,  the  power  of  the  courts  to  hold  void  state  or 
federal  laws  contrary  to  tlio  Constitution,  the  jurisdiction  of  the 
fed^Tul  courts  to  entertain  appeals  from  the  highest  state  courts 
in  <?«ise8  in  whif^h  a  federal  right,  privilege,  or  immunity  has  been 
set  Up  and  di.mied,  the  immunity  of  fe<Icral  governmental  agencies 
fnnn  interference  on  the  part  of  the  States  by  taxation  or  other- 
iH^irise,  the  immunity  of  state  agencies  from  federal  taxation,  the 
^H  eseln^ire  fe^leral  jurisdiction  in  matters  of  naturalization,  and 
^B  ife  liberal  construction  of  **  implied  '*  powers  generally. 

8  H  So-called  *•  Natural "  or  "  Unwritten  Constitutional "  Laws 
Have  no  Constructive  Force. 

The  so-called  **  natural  *'  or  unwTitten  laws  defining  the 
Mtttral,  inalienable,  inherent  rights  of  the  citizen,  which,  it  is 
so'ttictimes  elaimeil,  spring  from  the  very  nature  of  free  govern- 
in^Bt,  have  no  force  eitlier  to  restrict  or  to  extend  the  written 
Pensions  of  the  (Constitution,  The  utmost  that  can  be  said  for 
them  is  that  where  the  langnage  of  the  Constitution  admits  of 
^nk,  it  is  to  be  presumed  that  authority  is  not  given  for  tho 
violation  uf  acknowledged  principles  of  justice  and  liberty* 
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In  Bot  a  few  instances,  especially  during  early  years,  tbe  bind- 
ing  force  of  natural  laws  h  declared,  but  a  careful  examination 
of  these  cases  shows  that,  practica.lly  without  exception,  the  doc- 
trine was  used  not  as  the  real  ratio  decidendi,  but  to  support, 
upon  grounds  of  justice  and  expediency,  a  decision  founded  upon 
the  written  constitutional  law. 

Prior  to  the  separation  froiu  England^  the  colonial  courts  were 
naturally  inclined  to  minimize  the  power  of  the  English  Parlia- 
ment, and,  therefore,  to  uphold  Coke's  dictum  in  the  famous 
Bonhani  case  that  an  act  of  Parliament  contrary  to  natural  rights 
and  justice  is  void.  And  in  the  political  controversies  which  pre- 
ceded the  Revolution  the  d<>ctrine  of  natural  rights  was  relied 
upon,**  It  would  appear,  however,  that,  though  often  asserted 
by  the  courts,  no  legislative  act  was  held  void  solely  Ijecanse  it  was 
eoncei%'ed  to  exceed  the  proper  limits  of  all  legislative  power,*^ 

When  American  independence  came,  it  was  to  be  expected  that 
the  Amerieans  would  apply  the  doetrino  of  natural  rights  and 
jufltire  in  limitation  of  the  law-making  powers  of  their  own  legis- 
latures, and  thus,  as  said,  we  do  find  the  principle  not  infre- 
quently stated,  during  the  early  years  of  the  Constitution.'*^  Even 
Chief  Justice  Marshall  lent  it,  upon  occasion,  a  qualified  sanc- 
tion, **  It  may  well  bo  doubted/'  he  observes  in  Fletcher  v, 
Peek*'^  whether  tlie  nature  of  society  and  of  government  does 
not  prescril>e  some  limits  to  the  legislative  power;  and  if  any  be 
prescribed,  where  they  are  to  be  found,  if  the  property  of  an 
individiuil,  fairly  and  honestly  acquired,  may  lye  seized  without 
compensation?  To  the  [state]  legislature  all  legisiati%'e  power 
is  granted;  but  the  question  whether  the  act  of  transferring  the 
property  of  an  individual  to  the  public  be  in  the  nature  of  the 
legislative  power  is  well  worthy  of  serious  reHcetion.''  ^'* 

*>  Far  inatanc**  by  Otis  in  hia  argnmetita  ogiunst  writs  of  of^siatance. 

**  As  to  whettipr  the  South  Carolina  cate  of  Bow  man  v.  Middle  ton,  I  Bajr, 
252,  was  ftii<?h  a  cas«,  ae^  Tliny^r,  Cams  on  Const,  Ltiu\  I,  53,  note  2. 

4SC/.  Stimsonj  Handhotik  of  American  Labor  Law,  p.  4,  not«. 

4i6  Cr.  87;  3  L,  ed.   162. 

<7  One  of  the  clearest  statements  of  the  doctrine*  though  given  obiter^  ia 
that  of  Justice  Chase  in  Calder  v-  Bull  i3  Dall.  386;  1  L.  ed.  648).  He  says: 
"  I  cannot  BUbscril^  to  the  omnipotence  nf  a  state  legislature,  or  that  it  ahould 
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§  25.  The  **  Spirit  *'  of  the  Constitution. 

Closely  allied  to  the  assertion  that  the  Constitution  ia  to  be 
interpreted  in  the  light  of  **  natural  law/*  is  the  doctrine  that  the 
funclamental  purpose  of  the  constitutional  fathers  was  the  erec- 
tion,  of  a  free  republican  govenrnient,  and  that,  therefore,  the 

h(*     <t.l>9o1ut€    and    without    control;    although    the    authority    should    not    be 

iApi-^atly  renrained  by  the  constitution,  or  fundamental  law  of  the  Stnte.    The 

pcopkle  of  th€  United  States  erected  their  Constitution  or  form  of  government, 

to  ^-stnblish  juatice,  to  promote  the  general  welfare,  and  secure  the  blesainga 

of    liberty;   and   to  protect  their   persons    and   property   from   violence.      The 

puri^Kktes  for  which  men  enter  into  society  will  determine  the  nature  and  terma 

ot  tli^  social  compact;  and  aa  they  are  the  foundations  of  the  legislative  power 

tbey   uriU  decide  what  are  the  proper  objects  of  it*    The  nature  and  enda  of  the 

hpisKitive  power  will   limit  the  exercise  of  it.     This  fundamental  principle 

foHo^^i  from  the  very  nature  of  our  republican   governments,   that  no   man 

sbo\ild  be  compelled  to  do  what  the  laws  do  not  require;  nor  to  refrain  from 

act»    which  the  laws  permit*     There  are  acta  which  the  federal  or  Btate  legis- 

Uturei  cannot  do  without  exceeding  their  authority'.    There  are  certain  vital 

pritieiple^  in  our  free  republican  governments  which  will  determine  and  over* 

Tule     an  apparent  and   flagrant  abuse  of  legijlative   power;   as  to  authorize 

o^^ifest  injustice  by  positive  law;  or  to  tnke  away  that  security  for  personal 

libet--ty  or  private  property,  for  the  protection  whereof  the  government  wa« 

eiLaHlished.     An  act  of  the  legislature   (for  I  cannot  call  it  a  law}   contrary 

t**  t-lii©  great  first  principle  of  the  social  compact,  cannot  be  considered  a  right* 

ful    e^xercise  of  tlic  legislative  authority.     The  obligation  of  a  law  in  govern- 

™^ttt«  established  on  express  compact,  and  on  republican  principles  must  bo 

♦^^^♦-•r mined  tiy  the  nature  of  the  power  on  which  it  is  founded.    A  few  instances 

^''l    suffice  to  explain  what  I  mean.     A  law  that  punished  a  citizen  for  an 

innoe«nt  action,  or,  in  other  words,   for   an   act   which,  when   done,  was  in 

Eolation  of  no  existing  law;   a   law  that  destroys^  or   impairs,  the  lawful 

privftije  contracts  of  citizens;   a  law  that  makes  a  man  a  judge  in  his  own 

caiise;  a  law  that  takes  property  from  A  and  gives  it  to  B:    It  is  against  all 

»l^ftOn  and  justice  for  a  people  to  entrust  a.  legislature  with  such  powers; 
Md,  therefore,  it  cannot  be  presumed  that  they  have  done  it.  The  genius,  the 
T»»ture,  and  the  spirit  of  our  statfl  governments  amount  to  a  prohibition  of 
luch  acts  of  legislation;  and  the  genera!  printiples  of  law  and  reason  forbid 
them.  The  legislature  may  enjoin,  permit,  forbid  and  punish;  they  may 
^lire  new  crimes;  and  eistahlish  rules  of  conduct  for  all  its  citizens  in 
future  cases;  they  may  command  what  is  right  and  prohibit  what  is  wrong; 
^ut  they  cannot  change  innocence  into  guilt;  or  punish  innncence  as  a  crime; 
<^r  Tiolate  the  right  of  an  antecedent  lawful  private  contract;  or  the  right  of 
pnvile  property.  To  maintain  that  our  federal  or  state  legislature  possesses 
•ufh  powers  if  they  bad  not  been  expressly  restrair.ed*  would  in  my  opinion 
b^  a  political  heresy,  altogether  inadmissible  in  our  free  republican  govern* 
wenti.^ 
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Constitution  should,  whatever  its  express  terms  may  provide, 
never  be  so  construed  as  to  folate  the  abstrajct  principles  deducible 
from  this  fundamental  fact.  Generally  speaking,  whereas  the 
60-catled  natural  laws  have  reference  to  the  private  rights  of  the 
citizen,  the  protection  of  his  pereon  and  property;  these  prin- 
ciples claimed  to  be  deducible  from  the  spirit  of  the  Constitution 
as  the  framework  of  a  free  government  have  reference  to  the 
public  and  poliliciil  rights  of  the  iiidi vidua]. 

Stated  in  this  abstract,  philosophical  form,  the  doctrine  that 
the  **  Spirit  **  of  the  Constitution  is  to  prevail  over  its  language 
has  no  more  legal  validity  than  has  the  doctrine  of  natural  law. 

§  26.  Applicability  of  Constitutional  Provisions  to  Modern  Con- 
ditions. 
In  conbtruing  the  Constitution  the  very  proper  and  indeed  flV 
fiolutely  necessary  principle  iias  been  followed  that  that  instrument 
waa  intended  to  endure  for  all  time  and  that  its  granta  of  power 
are,  therefore,  to  be  interpreted  as  applicable  to  new  conditions 

JiiEtfc©  Iredell  though  Hgr^eJng  in  tlie  decision  of  the  court  disBentcd  from 
Chase's  reasoning,  snying:  **  If,  then,  a  go\'eriiin€"nt  com]K)*e<i  of  legislativifr, 
executive  and  jnJicial  dt'fiarlmPTiU  were  established  by  &  Conititution  wbicli 
iniIK>ccd  no  limiU  on  the  legiilativi?  power,  the  consequence  would  imme* 
diately  be  that  whatever  the  kgislntire  should  choose  to  enact  would  be 
lawfully  enacted,  and  the  judicial  power  could  never  interfere  to  pronounce  it 
void.  It  is  true  that  some  speculative  jurists  have  held,  that  a  legislative  act 
agninsl  natural  justice  must  in  itself  be  void;  but  I  cannot  think  that  under 
euch  a  government,  any  court  of  justice  would  jjosficss  a  fMiwer  to  pronounce  it 
80.  ...  If  any  act  of  Congress,  or  of  the  legislature  of  a  State»  violates 
those  constitutional  pro\iiions  [of  the  United  State*  Constitution]*  it  is 
UTique'?tionfl1>ly  void;  though,  I  admit,  as  the  authority  to  declare  it  void  im 
of  a  delicate  and  iiwfu!  nature,  the  court  will  never  report  to  that  authority 
but  in  a  clear  and  urgent  case.  If,  on  the  other  hand,  the  legislature  of  the 
Union^  or  the  legislature  of  any  member  of  the  Union,  shall  pass  a  law  witKin 
the  general  scope  of  their  constitutional  power,  the  court  cannot  pronounce  it 
void,  merely  hccaiiBe  it  is,  in  their  judgment,  contrary  to  the  principles  of 
natural  jiiBtice.  The  ideas  of  natural  justice  are  regulated  by  no  fixed 
standard ;  the  ablest  and  purest  men  hiive  differed  upon  the  subject  -,  and  all 
that  the  court  could  projierlj  say  in  such  an  event,  would  be.  that  the  k^gis- 
lattire  (pogseased  of  an  equal  right  of  opinion)  had  passed  an  act  which,  in 
the  npinion  of  the  judges,  was  inconsistent  with  the  abstract  principles  of 
natural  justice/* 
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^tley  aride.  By  this  is  not  meant^  however,  that  these  new 
conditions  shall  in  any  case  justify  the  exercise  of  a  power  not 
graiiteJ,  or  create  a  limitation  not  ixu posed  by  the  Constitution, 
^but  thnt  the  powers  which  are  granted  shall,  ii'  possible,  be  mad© 
ilicable  to  these  new  euuditians.  ^^^ 

l^liiis  the  ^rant  to  the  Federal  Government  of  the  control  over 
"interstate  and  foreign  commerce  is  held  to  be  one  the  extent  of 
wkich,  though  not  its  importance,  is  not  varied  by_the  fact  that 
the   instrumentalities  by  which  it  is  carried  on  are  widely  different 
fram  those  employed  in  1789.    On  the  other  hand,  if  the  writing 
of   ixfiurance  policies,  or  the  dealing  in  banking  instruments  of 
exchange  were  not,  in   1781),  considered   interstate  commercial 
traixsacdons,  and  by  reason  of  their  very  nature  could  not  prop- 
erly have  been,  no  augmentation  in  their  amount  and  no  increase 
ia    the  practical  need  for  their  federal  regulation  will  justify  a 
construction  that  will  attach  an  interstate  commercial  character 
I  to   them,  and  thus  bring  them  within  the  power  of  the  Federal 
Government  to  control* 

The  principle,  as  it  has  been  stated,  does  not  prevent  a  con- 
struction by  which  the  powers  and  limitations  enumerated  in  the 
Coiifltitution  are  made  applicable  to  new  conditions  of  fact  which 
'were  not  and  could  not  have  been  foreseen  by  those  who  adopted 
the  Constitution,     In  the  Dartmouth  case***  Marshall  says:    **  It 
more  than  possible  that  the  preservation  of  the  rights  of  this 
cription   was  not  pflrticularly  in   the  minds  of  the  framers 
the  Constitution  when  the  clause  under  consideration,  impair- 
tnent  of  contracts,  was  introduced  into  that  instrument,     .     .     • 
It  is  not  enough  to  say  that  this  particular  case  was  not  in  the 
mbfl  of  the  convention  when  the  article  was  framed,   nor  of 
A^  American  people  when  it  was  adopted.     It  is  necessary  to 
?o  further  and  to  say  that  had  this  particular  case  been  suggested 
^hp  language  would  have  been  ao  varied  as  to  exclude  it  or  it 
^nld  have  been  made  a  special  exception.    The  case  being  within 
ih''  words  of  the  rule,  must  he  within  its  operations  likewise, 
nnleisg  there  is  something  within  its  literal  construction  so  ob» 

«4  Wh,  518;  4  L.  ©d.  62». 
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viouslj  absurd  or  mischievous,  or  repugnant  to  the  general  Bpirii 
of  the  mstrumeut,  as  to  justify  those  who  expounded  the  Con- 
stitution in  making  it  an  exception/'  Again,  in  He  Dehs^^  the 
court  say;  "'Constitutional  pravi^ions  do  not  change,  but  their 
operation  extends  to  new  matters  as  the  modes  of  life  and 
habits  of  the  people  %^ary  with  each  succeeding  generation* 
The  law  of  the  common  carrier  is  the  same  to-day  as  when 
transportation  by  land  was  by  ooacL  and  wagon  and  on 
water  by  canal-boat  and  sailing  vessel,  yet  in  its  actual  operation 
it  touches  and  regulates  transix>rtation  by  modes  then  unknown. 
Just  so  is  it  with  the  grant  to  the  National  Government  of  power 
over  interstate  commerce.  The  Constitution  has  not  changed. 
The  power  is  the  &ama  But  it  operates  to-day  upon  modes  of 
interstate  commerce  then  unknown  to  the  fathers,  and  it  will 
operate  with  e(]ual  force  upon  any  new  modes  of  such  commerce  j 
which  the  future  may  develop."^  ^M 

«  15«  II  S,  m4;  15  Sup.  a.  Rep.  900;  39  L,  ed,  1092. 

w  To  the  same  effect,  as  tlie  foregoing,  13  the  declaration  of  the  court  in 
Sout>i  Carolina  v,  tTnite(>  States  (100  U,  S.  437;  26  Sup,  Ct  Rep.  110;  60 
Jju  ed.  2<il),  iri  which  they  say:  '*  The  CoBBtitution  is  a  written  instrument. 
As  tauth  its  meaumg  does  not  alt-er.  That  which  it  meant  when  adopted,  it 
nieaDB  now,  Binng  a  grant  of  powers  to  a  government,  its  language  is 
general;  ond,  as  clianges  eome  in  social  and  political  life,  it  embraces  within 
its  grasp  all  new  conditi'ms  whieh  are  within  the  scope  of  the  powers  in  terms 
conftrred.  In  other  worda,  while  the  powers  granted  do  not  cbange,  they  apply 
from  generation  to  generation  to  all  things  to  which  they  are  In  tlwir  nature 
applicable.  This  in  no  manner  abridges  the  fact  of  its  change  less  nature  and 
ineiining.  Those  tliinga  which  are  within  its  grants  of  power,  as  those  grants 
wore  understood  when  made,  are  still  within  them;  and  tlmse  things  not 
within  them  remain  still  excluded*  As  »md  by  Mr,  Chief  Justice  Taney  m 
Scott  V.  Sandford  (19  How.  3fl3 ;  in  L.  ed.  mi),  *  It  is  not  only  the  same  in 
words,  but  the  same  in  meaning,  and  delegates  the  same  power  to  the  govern- 
ment, and  reeei'v^es  and  secures  the  same  rights  and  privileges  to  tlie  citizen; 
and  in  its  preisent  form  it  spaks  not  only  in  the  same  words,  but  with  the 
Bjime  meaning  and  intent  with  which  it  spoke  when  it  came  from  the  hands 
cf  its  framera  and  was  voted  on  and  adopted  by  the  people  of  the  Unit^ 
Stiites,  Any  other  rule  of  construction  would  abrogate  the  judicial  character 
of  this  court,  and  make  it  the  mere  reflex  of  the  popular  opinion  or  pasaion  of 
the  day/  " 

Justice  Story,  in  ^lartin  v.  Hunter's  Lessee  (1  Wb,  304;  4  L.  ed.  97),  dis- 
cussing the  principle  of  conf?truction  to  he  applied  to  the  Constitution, 
declares:      *' The   instrument   was  not    intended   to    provide   merely   for    the 


§  27.  The  Wil&on-Rooscvclt  Doctrine  of  Construction. 

-A  doctrine  of  construction  radically  different  from  that  which 
ha^  just  been  stated,  and  which  has  never  been  accepted  by  the 
Supreme  Court,  is  that  originally  put  forth  by  James  Wilson  of 
Pexxnsylvania,  and  in  recent  years  urged  by  President  Roosevelt, 
This  doctrine  is,  that  when  a  subject  has  been  neither  ex- 
pr^«sly  excluded  from  the  regulating  power  of  the  Federal  Gov-  / 
em  T  nent,  nor  expressly  placed  within  the  exclusive  control  of  the 
States,  it  may  be  regulated  by  Congress  if  it  be,  or  become,  a 
matter  the  regulation  of  which  is  of  general  importance  to  the 
whole  nation,  and  at  the  same  time  a  matter  over  which  the 
Sta^tea  are,  in  practical  fact,  unable  to  exercise  the  necessary  con- 
trolling power.    According,  then,  to  this  doctrine,  the  Kinth  and 
Tenth  Amendments  which  declare  that:     **  The  enumeration  in 
the    Constitution  of  certain  rights  sball  not  be  construed  to  deny 

or    disparage  others   retained   by   the  people,*'   and   that  "  The 

Olivers  not  delegated  to  the  United  States  by  the  Constitution*  nor 
ptohibited  by  it  to  the  States,  are  reserved  to  the  States  respect- 
Iteljr,  or  to  the  people,"  are  not  to  be  interpreted  as  reserving  to 
the  States,  or  to  the  people,  those  powers  which,  though  not 
T<Uited  to  the  Federal  Government,  are,  in  fact,  such  as  are  of 
federal  importance  and  which  the  States  are  unable  effectively 
to  exercise. 

The  argument  of  James  Wilson,  made  in  1785  when  the  United 
States  was  under  the  Articles  of  Confederation  but  applicable, 
a  fortiori,  to  the  present  Constitution,  is  in  the  following  Ian* 
guage:    **  Though  the  Ignited  States  in  Congress  assembled  de- 
rive from  the  particular  States  no  power,  jurisdiction,  or  right 


wigencies  of  a  few  years,  but  wns  to  ondure  through  tt  long  lapse  of  age?,  the 
^^U  of  which  were  locked  up  in  the  inscrutable  purposes  of  Providence.  It 
CPuM  not  be  foreseen  what  new  chnngea  and  modi ftcat ions  of  power  might  be 
Mipfn^nble  to  effectuate  the  grnt-ral  objects  of  the  charter;  and  restrictions 
tn»l  specifications  which  at  the  present  might  seem  silutary  might  in  the  end 
prnre  the  overthrow  of  the  svatera  itself.  Hence  its  powers  are  expressed  in 
g^Dprnl  terms,  leaving  tn  the  legislature,  from  time  to  t»?ue,  to  adopt  its  own 
Di^ni  to  effectuate  legitimate  objects,  and  to  mold  and  model  the  exercise  of 
itj  i^jwfrs  as  its  own  wisdom  and  the  public  interests  should  require." 
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which  is  not  expreaelj  delegated  by  the  C^Hifederatioii^  it  does 

not  then  follow  that  the  United  States  in  Congress  have  no  other 
powers,  jurisdiction,  or  rights,  than  those  delegated  bj  the  par- 
ticular States.  The  United  States  have  g^aeral  rights,  general 
powers,  and  general  obligations,  not  derived  from  any  par- 
ticular States,  nor  from  all  the  particular  States  taken  separately ; 
but  resulting  from  the  union  of  the  whole.  •  •  .  To  many 
purposes  the  United  States  are  to  be  considered  as  one  undivided, 
independent  nation;  and  as  possessed  of  all  the  rights,  powers 
and  properties  by  the  law  of  nations  incident  to  such.  Whenever 
an  object  occurs,  to  the  direction  of  which  no  particular  State  is 
competent,  the  management  of  it  must^  of  necessity,  belong  to  the 
United  States  in  Congress  assembled.  There  are  many  objects 
of  this  extended  nature/' 

President  Eoosevelt  has  expressly  adopted  the  fore^ing  doe- 
trine  as  sound.  He  says :  '^  I  cannot  do  better  than  base  my 
theory  of  governmental  action  upon  the  words  and  deeds  of  one 
of  Pennsylvania's  greatest  sons,  Justice  James  Wilsom"  Inter- 
preting this  theory,  Eoosevelt  says :  "  He  developed  even  before 
Marshall  the  doctrine  (absolutely  essential  not  merely  to  the 
efficiency  but  to  the  existence  of  this  nation)  that  an  inherent 
power  rested  in  the  nation,  outside  of  the  enumerated  powers  ocmr 
ferred  upon  it  by  the  Constitution,  in  all  cases  where  the  object 
involved  was  beyond  the  power  of  the  several  States  and  was  a 
power  ordinarily  exercised  by  sovereign  nations.  In  a  remark- 
able letter  in  which  he  advocated  setting  forth  in  early  and  clear 
fashion  the  powers  of  the  National  Government,  he  laid  down  the 
proposition  that  it  should  be  made  clear  that  there  were  neither 
vacancies  nor  interferences  between  the  limits  of  state  and 
national  jurisdictions,  and  that  both  jurisdictions  together  comr 
posed  only  one  uniform  and  comprehensive  system  of  government 
and  laws;  that  is,  whenever  the  States  cannot  act,  because  the 
need  to  be  met  is  not  one  merely  of  a  single  locality,  then  the 
National  Government,  representing  all  the  people,  should  have 
complete  power  to  act  .  .  .  Certain  judicial  decisions  have 
done  just  what  Wilson  feared ;  they  have,  as  a  matter  of  fact,  left 
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ficaiicics,  left  blanks  between  the  limits  of  actual  Kational  jarw- 
dietiou  over  the  control  of  the  great  busineBs  corporationa.    ,    . 

Tlie  legislative  or  judicial  actions  and  decisions  of  whicli  I  oom- 
plain,  be  it  remerabered,  do  not  really  leave  to  tlie  States  power 
to  deal  with  corporate  wealth  in  business.    Actual  experience  has 
shoiiVTi  that  the  States  are  whollj  powerless  to  deal  with  this  sub- 
ject ;  and  any  action  or  decision  that  deprives  the  nation  of  the 
pdwer  to  deal  witli  it,  simply  results  in  leaving  the  corporationa 
absolutely  free  to  work  without  any  effective  supervision  what- 
ever; and  such  a  course  is  fraught  with  untold  danger  to  the 
tenre  of  our  whole  system  of  government,  and,  indeed,  to  our 
wbolc  civilization."  " 

The  foregoing  doctrine  is  one  quite  different  from  the  eatab- 
Hshed  doctrine  of  imp!ie«l  powers  as  developed  by  ilarshall,  a 
doctrine  which  will  be  discussed  in  the  next  chapter.     That  doc- 
trine, as  it  will  be  seen,  holds  that  from  an  expressly  given  fed- 
eral power  there  may  be  implied  those  powers  which  are  necessary 
«n<l  proper  for  effectively  exercising  it.     The  doctrine  thus  does 
not  jnstify,  under  any  circnnL^tances»  the  assumption  of  a  new 
power  by  the  Federal  Government.     The  Wilson-Roosevelt  doc- 
trine on  the  other  hand  asserts  that  a  given  subject  not  originally 
within  the  sphere  of  federal  control,  may,  by  mere  change  of 
circomstanees,   be  brought  within   die  federal  fiehl.      Thus,  to 
illustrate  concretely,  it  might  be  argne*!  according  to  the  doctrine 
of  implied  powers  that  as  implied  in  authority  exj3ressly  granted 

H(o  Congress  to  regulate  foreign  and  interstate  commerce,  Congress 
night  compel  all  corporations  or  individuals  manufacturing  com- 
liodities  for  foreign  or  interstate  conunerce  to  obtain  a  federal 
ifetise,  such  a  license  to  be  granted  upon  such  terms  as  Congress 
might  see  fit  to  dictate.  According  to  the  Wilson-Roosevelt  doc- 
trine, however,  it  could  be  argued  Uiat  the  control  of  manufactur- 
ing ia  not  expressly  denied  the  Federal  Government  nor  expressly 
placed  within  the  exclusive  control  of  the  States,  and  that,  under 
existing  industrial  conditions  it  being  of  federal  importance  that 
these  manirfactnriiig  concerns,  or  certain  of  them^  should  be  rega- 

Ki  speech  at  the  dedicsticm  of  the  PesnsyH'miiiA  cmpitol  At  Harriaburg. 
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lated,  and  the  States  being  incompetent  to  furnish  the  necessary 
regulation,  therefore,  the  retleral  Government  has  the  power. 

Here,  it  will  be  seen,  there  is  no  resort  whatever  to  the  com* 
meree  clanse,  or  to  any  other  express  grant  of  power.  The  doc- 
trine is  thus  one  which  in  the  absence  of  express  prohibition  in 
the  Constitution  will  support  the  assumption  by  the  Federal 
Government  of  any  power  whatsoever  if  there  be  fair  ground  for 
holding  that  regulation  is  needed  and  that  the  States  are  not  able 
to  furnish  it. 

In  the  very  recent  ease  of  Kansas  v.  Colorado^^^  decided  ilay  13, 
19D7,  substantially  this  Wilson  doctrine  was  urged  upon  the  court, 
the  argument  being,  as  summarized  by  Justice  Brewer  that:  **A11 
legislative  power  must  be  vested  in  either  the  State  or  the 
National  Government,  no  legislative  powers  belong  to  a  statu 
government  other  than  those  which  affect  solely  the  internal  affairs 
of  that  State;  consequently  all  {wwera  which  are  national  in  their 
scope  must  be  found  \^ested  in  the  Congress  of  the  Uniteti  ^States/* 

In  refutation  of  this  argument  Justice  Brewer  says:  "  But  the 
proposition  that  there  are  legislative  powers  affecting  the  nation 
as  a  whole  which  belong  to,  although  not  expressed  in,  the  grant 
of  powers,  is  in  direct  conflict  with  tlie  doctrine  that  this  is  a 
government  of  enumerated  powers.  That  this  is  such  a  govern- 
ment clearly  appears  from  the  Constitution,  independently  of  the 
Amendments,  for  otherwise  there  woubl  be  an  instrument  grant- 
ing certain  specified  things  made  oj>erative  to  grant  other  and 
distinct  things.  This  natural  construction  of  the  original  Ixnly 
of  the  Constitution  is  made  absolutely  certain  by  the  Tenth 
Amendment.  This  Amendment,  which  was  seemingly  adopted 
with  prescience  of  just  such  contention  as  the  present,  disidosed 
the  widespread  fear  that  the  National  Government  might,  under 
the  pressure  of  a  supposed  general  welfare,  attempt  to  exercise 
powers  which  had  not  been  granted.  With  equal  determination 
the  framers  intended  that  no  such  assumption  should  ever  find 
justification  in  the  organic  act,  and  that  if,  in  the  future,  further 
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powers  seemed  necessary,  they  should  be  granted  by  the  people 
in  the  manner  they  had  provided  for  amending  that  act  It  reads: 
*  The  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people.'  The  argument  of  counsel  ignores 
the  principal  factor  in  this  article,  to  wit,  *  the  people.'  Its  prin- 
cipal purpose  was  not  the  distribution  of  power  between  the 
United  States  and  the  States,  but  a  reservation  to  the  people  of 
all  powers  not  granted.  The  Preamble  of  the  Constitution  de- 
clares who  framed  it, —  'We,  the  People  of  the  United  States,' 
not  the  people  of  one  State,  but  the  people  of  all  the  States ;  and 
Article  X  reserves  to  the  people  of  all  the  States  the  powers  not 
del^ated  to  the  United  States.  The  powers  affecting  the  internal 
affairs  of  the  States  not  granted  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  to  it  by  the  States,  are  reserved  to  the 
States  respectively,  ajid  all  powers  of  a  national  character  which 
are  not  delegated  to  the  National  Gk)vernraent  by  the  Constitution 
are  reserved  to  the  people  of  the  United  States.  The  people  who 
adopted  the  Constitution  knew  that  in  the  nature  of  things  they 
could  not  foresee  all  the  questions  which  might  arise  in  the  future, 
all  the  circumstances  which  might  call  for  the  exercise  of  further 
national  powers  than  those  granted  to  the  United  States,  and 
after  making  provision  for  an  amendment  to  the  Constitution  by 
which  any  needed  additional  powers  would  be  granted,  they  re- 
served to  themselves  all  powers  not  so  delegated.  This  Article  X 
is  not  to  be  shorn  of  its  meaning  by  any  narrow  or  technical  con- 
struction, but  is  to  be  considered  fairly  and  liberally  so  as  to  give 
effect  to  its  scope  and  meaning." 

§  28.  Stare  Decisis. 

There  have  not  been  many  cases  in  which  the  Supreme  Court 
has  explicitly  and  avowedly  overruled  its  prior  decisions,  but 
there  have  been  frequent  instances  in  which  the  doctrines  declared 
in  prior  cases,  have  been  in  part  evaded  or  modified  without 
explicit  repudiation. 
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Taney  in  the  Passenger  Cases^  says:  ^^I  had  supposed  that 
question  to  be  settled,  so  far  as  any  question  upon  the 
construction  of  the  Constitution  ought  to  be  regarded  as  closed 
by  the  decision  of  this  court.  I  do  not,  however,  object  to  the 
revision  of  it,  and  am  quite  willing  that  it  be  regarded  hereafter 
as  the  law  of  this  court  that  its  opinion  upon  the  construction  of 
the  Constitution  is  always  open  to  discussion  when  it  is  supposed 
to  be  founded  in  error,  and  that  its  judicial  authority  should 
hereafter  depend  altogether  on  the  force  of  the  reasoning  by 
which  it  is  supported." 

In  Washington  University  v.  Eouse"  Justice  Miller  said: 
"With  as  full  respect  for  the  authority  of  former  decisions  as 
belongs,  from  teaching  and  habit,  to  judges  trained  in  the  com- 
mon law  system  of  jurisprudence,  ^ve  think  there  may  be  ques- 
tions touching  the  powers  of  legislative  bodies  which  can  never 
be  closed  by  the  decisions  of  a  court." 

There  are  indeed  good  reasons  why  the  doctrine  of  stare  decisis 
should  not  be  so  rigidly  applied  to  the  constitutional  as  to  other 
laws. 

In  cases  of  purely  private  import,  the  chief  desideratum  is  that 
the  law  remain  certain,  and,  therefore,  where  a  rule  has  been 
judicially  declared  and  private  rights  created  thereunder,  the 
courts  will  not,  excej^t  in  the  clearest  cases  of  error,  depart  from 
the  doctrine  of  stare  decisis.  When,  however,  public  interests  are 
involved,  and  especially  when  the  question  is  one  of  constitutional 
construction,  the  matter  is  otherwise.  An  error  in  the  construe- 
tion  of  a  statute  may  easily  be  corrected  by  a  legislative  act,  but  a 
constitution  and  particularly  the  federal  Constitution,  may  be 
changed  only  with  great  difficulty.  Hence  an  error  in  its  inter- 
pretation may  for  all  practical  purposes  be  corrected  only  by  the 
court's  repudiating  or  modifying  its  former  decision." 

53  7  How.  283 ;  12  L.  cd.  702. 
MR  Wall.  439:  19  L.  ed.  498. 
s^C/.  Baldwin,  American  Judiciarff,  pp.  56-67. 


CHAPTEEin. 

THE  DIVISION  OF  POWERS  BETWEEN  THE  UNITED  STATES  AND 
ITS  MEMBER 'STATES. 

§  29.  Federal  Powers. 

The  United  States  Constitution  serves  a  doable  purpose.     It 
'  operates  as  an  instrument  to  delimit  the  several  spheres  of  federal 
and  state  authority,  and  to  provide  for  the  organization  of  the 
Federal  Government    In  this  chapter  we  shall  be  concerned  with 
only  the  first  of  these  two  subjects.    That  quaesiio  vexata  of  the 
original  purpose  of  the  Constitution,  whether  intended  to  serve 
as  an  agreement  between  sovereign  compacting  States,  or  as  the    J 
fundamental  instrument  of  government  of  a  single  sovereign  peo-  ^ 
pie,  it  is  fortunately  no  longer  necessary  to  discuss.    For  the  pur- 
pose of  a  treatise  on  the  constitutional  law  of  the  United  States 
.  as  it  exists  to-day  it  is  sufficient  to  describe  the  Constitution  as  a 
legal  instrument  distributing  the  totality  of  governmental  powers 
between  the  federal  and  state  governments,  according  to  the  gen- 
eral principle  that  the  powers  granted  the  Federal  Government 
are  specified,  expressly  or  by  implication,  and  that  the  remainder 
of  the  possible  governmental  powers  "  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to  the  people."^ 

It  will  have  been  noticed   that  in  speahing  of  the  powers 
possessed  by  the  General  Government,  the  term  ^^  delegated  "  is 
used,  whereas,  in  speaking  of  the  powers  possessed  bv  the  States, 
-  the  word  "  reserved  "  is  employed.    This  exhibits  the  fundamental 
principle  governing  the  division  of  powers  between  the  General  , 
Government  and  the  States  according  to  which  the  former  pos- 
sesses only  those  powers  that  are  by  the  Constitution  granted  to 
it,    ^whereas  the  States  are  entitled  to  all  powers  except  those  ex- 

1  Tenth  Amendment.  As  to  certain  of  the  powers  granted  to  the  Federal 
Government,  as  will  presently  appear,  the  fact  that  they  may  be  exercised 
by  til  at  government  does  not,  until  they  are  so  exercised,  deprive  the  States 
of    tlie  authority  to  exercise  them. 
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pressly  or  by  implication  denlecl  to  them  by  the  Constitution. 
Thiis  the  General  Government  is  commonly  spoken  of  as  one  of 
enumerated  and  the  State  governments  as  governments  of  un* 
enumerated  powers* 

This  distinction  would  in  ^11  probability  have  been  recognized 
and  adopted  by  the  Supreme  Court  as  a  logical  corollary  from  the 
general  character  of  the  Constitution,  had  there  been  no  express 
direction  in  that  instJument  itself  t^j  such  effect  Out  of  super- 
abundant caution,  however,  the  Tenth  Amendment  was  adopted. 

The  phrase  *^  or  to  the  people ''  covers  these  powers  which, 
though  constitutionally  exercisable  by  the  States,  for  aught  the 
federal  Constitution  has  to  say,  are  by  their  own  state  constitu- 
tions denied  to  their  respective  governments.  Thus  the  federal 
and  the  state  constitutions  differ  in  this  important  r&spect  that 
the  grants  of  the  former  operate  to  endow  the  General  Govern- 
ment with  powers  that  it  would  not  otherwise  possess,  whereas 
the  provisions  of  the  latter  in  the  main  operate  to  deprive  the 
governments  which  they  create  of  powers  they  otherwise  wrould 
possess* 

Except  when  expressly  limited, —  as,  for  instance,  where  the 
power  which  is  given  to  levy  taxes  is  restricted  by  the  prov^sions 
that  **  all  duties,  imposts^  and  excises  shall  be  uniform  throughout 
the  United  States,'*  that  ''  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  State/'  and  that  *'  no  capitation  or  othex  direct 
tax  shall  be  laid,  unless  in  proportion  to  the  census  or  enumera- 
tion hereinbefore  directed  to  be  taken,"  a  power  granted  to  Fed^ 
eral  Government  is  construed  to  bo  absolute  in  character. 


§  30.  Express  and  Implied  Powers. 

Though  the  Federal  Government  is  one  of  enumerated  powers, 
its  powers  are  not  described  in  detail,  and  from  the  very  begin- 
ning it  has  been  construed  to  possess  not  simply  those  powers 
that  are  specitically  or  expressly  given  it,  but  also  those  necessary 
and  proper  for  the  effective  exercise  of  such  express  powers* 
After  enumerating  the  various  powers  that  Congress  is  to  pos- 
sess,   the    Constitution    declares*    '*  [The    Congress    shall    have 
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Ipower]  to  make  all  laws  which  shall  be  neoessarj  and  proper 

lor  ciirrylng  into  execution  the  foregoing  powers,  ami  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States  or  in  any  department  or  otficer  thereof,*'  Further- 
more it  will  be  noticed  that  in  the  Tenth  Amendment,  above 
qmud^  the  powers  reserved  to  the  States  or  to  the  people  are  not 
those  expressly  delegated  to  the  United  States,  but  simply  those 
not  delegated*  This  is  significant  in  view  of  the  fact  that  in  the 
corresponding  section  in  the  Articles  of  Confederation  the  word 
'*  expressly  "  is  carefully  inserted.^ 

§  31,  Federal  Powers  to  be  Liberally  Construed. 

The  Constitution  is  in  terms  and  general  character  a  grant  of 
powers — a  grant  from  the  people  of  the  several  States  to  the 
National  Government,  and,  strictly  speaking,  as  in  all  grants  of 
power,  the  authority  that  may  be  exercised  thereunder  is  to  be 
limited  to  that  specifically  granted  or  impliedly  given.  But 
whereai,  in  general,  grants  of  authority  are  strictly  construed  as 
•gainst  the  grantee  and  in  favor  of  the  reserved  rights  of  the 
grantor^  in  the  case  of  the  federal  Constitution  this  princi|>le  has^ 
it  ii*  seen,  not  been  applied*  The  justitication  for  this  has  been 
deduced  from  the  general  nature  of  the  Constitution  as  an  instru- 
ent  of  government,  and  from  the  character  of  the  end  which  was 
nglit  to  be  obtained  by  its  establishment.  The  Federal  Govern- 
eat^  exists  not  for  the  benefit  of  those  who  exercise  its  powers, 
t  to  subserve  the  national  interests,— political,  industrial,  and 
ial, —  of  the  people  who  framed  and  adopted  it.  WTiile,  there- 
>re,  it  is,  in  essential  character,  a  grant  of  powers,  and  is  to  be 
nstrned  as  such,  its  terms  are  to  be  interpreted  in  the  light  of 
\e  fact  that  the  people  in  adopting  it  desired  the  establishment 
id  maintenance  of  an  effective  National  Government,  and  there- 
Ire  one  endowed  with  powers  commensurate  with  that  end.* 


1  Article  U.  "Each  State  retains  its  sovereignty,  freedom  and  in  dependent, 
every  power,  jurisdiction  and  right,  which  ia  not  hj  this  confederation 
^fttel^  delegated  to  the  United  States  in  Congresa  assembled-" 

lo  eonstniing  a  grant  or  surrender  of  powers  by  the  people  to  a  monarch, 
ti%  own  benefit  or  uae,  it  is  not  only  naturnl,  bat  just,  to  presume,  as  in 
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In  the  case  of  Gibbons  v.  Ogden'*  Marshall  took  pains  ta 
assert  that  there  is  no  good  rems^n  for  holding  that  either 
the  express  or  the  im|*Ued  powers  of  the  National  Grovem- 
ment  are  to  be  strictly  construed*  His  laugnage  is  as  fol- 
lows: "  This  instrument  contains  an  enumeration  of  powers 
expressly  granted  by  the  people  to  thtir  government.  It  has  been 
said  that  these  powers  ought  to  be  conis trued  strictly.  But  why 
ought  they  to  be  so  construed  ?  Is  there  one  sentence  in  the  Con- 
stitution  which  gives  counteiiance  to  this  rule  I  In  the  last  of  tlie 
enumerated  powers,  that  which  grants,  expressly,  the  means  of 
carrying  all  others  into  execution,  Congress  is  authorized  *  to  naake 
all  laws  which  shall  be  nec*es3ary  and  proper*  for  the  purpose- 
But  this  limitation  on  the  means  which  may  be  used,  is  not  ex- 
tended to  the  powers  which  are  conferred;  nor  is  there  one  sei^ 
fence  in  the  Constitution  which  has  been  pointed  out  by  the 
gentlemen  of  the  bar,  or  which  we  have  been  able  to  discern,  that 
prescribes  this  rule.  Wo  do  not  therefore  think  oiirselve:^  justi- 
fied in  adopting  it*  What  do  genttemen  mean  by  a  strict  con- 
struction?    If  they  contend  only  against  that  enlarged  construe- 

aU  other  cases  of  grnnts,  that  the  parties  had  not  in  view  any  large  sen^  of 
the  terma^  because  the  olijecta  were  a  derogatma  preanmably  from  tlieir  rights 
and  interests.  But  m  construing  a  constitution  of  ppovcmmcnt,  framed  hy  tlw 
people  for  their  own  benefit  and  proieeiion,  for  tlie  preserT«itioix  of  their  rigiita» 
and  property,  iuid  liberty;  whure  the  delegated  prj\%er8  are  not,  aud  cannot  be 
used  for  tlie  benefit  of  their  rulere*  who  are  but  their  temporary  servanti  and 
a^nt^;  but  are  intended  solely  for  the  benefit  of  the  people,  no  auch  presump- 
tion of  an  intention  to  us«  the  word^  in  the  nioet  restricted  aetiae  neceasarUf 
ariaes.  Tbe  po^vera  given  by  the  people  to  tlie  Geno-al  Governuaent  are  not 
necessarily  carved  out  of  the  powers  already  confided  to  the  atate  governmental 
They  may  be  such  as  they  originally  reserved  to  themseTvea.  And,  if  they  are 
Bot,  the  authority  of  the  people  in  their  «avereigti  capacity,  to  withdraw  poirw 
from  their  atate  fomctionaries,  and  tc  confide  it  to  the  fimctiofiartes  of  Uift 
General  Government,  cajmot  be  di>iibted  or  denied.  If  tlwy  withdraw  the  pi>wcr 
from  the  state  functionaries^  it  niuit  he  pre^^umed  to  be,  1)ecaiise  they  deem  it 
more  useful  for  themaclves,  more  for  the  common  benefit  and  common  protec- 
tion, than  to  leave  It  where  it  has  been  hitherto  deposited.  *  .  .  The  fitata 
gnrernments  ba\T  no  right  to  assume  tliat  the  power  is  more  safe  or  more 
nsefnl  with  them,  than  with  the  f^eneral  Government  j  that  they  have  a  higlier 
capacity  and  a  more  honest  desire  to  preserve  the  rights  and  liberties  of  tfas 
people  than  the  Cenernl  Go\-emmcnt.''  Story  Commentaries,  §|  413^1^. 
6  9  Wh.  1 ;  6  L.  ed.  23. 
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tion  wbieh  would  extend  words  beyond  their  natural  and  obvious 
import,  we  might  question  the  application  of  the  term,  but  should 
not  controvert  the  principle.  If  they  contend  for  that  narrow 
construction  which,  in  siipport  of  some  theory  not  to  be  found  in 
the  Constitution,  would  deny  to  the  government  those  powers 
which  the  words  of  the  grant,  as  usually  understood,  import,  and 
which  are  consistent  with  the  general  views  and  objects  of  the 
instrument;  for  that  narrow  construction,  which  would  cripple 
the  government  and  render  it  unequal  to  the  objects  for  which 
it  was  declared  to  be  instituted,  and  to  which  the  powers  given, 
as  fairly  understood,  render  it  competent;  then  we  cannot  per- 
ceive the  propriety  of  this  strict  construction,  nor  adopt  it  as  the 
rule  by  which  the  Constitution  is  to  be  expounded^  As  men, 
whose  intentions  require  no  concealment,  generally  employ  the 
words  which  most  directly  and  aptly  express  the  ideas  they  in- 
tend to  convey,  the  enlightened  patriots  who  framed  our  Consti- 
tation,  and  the  people  who  adopted  it,  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to  have  intended  what 
they  have  said.  If,  from  the  imperfection  of  human  language, 
there  should  be  serious  doubts  respecting  the  extent  of  any  given 
power,  it  is  a  well  settled  rule  that  the  objects  for  which  it  was 
given,  especially  when  those  objects  are  expressed  in  the  instru- 
ment itself,  should  have  great  influence  in  the  construction.  We 
know  of  no  reason  for  excluding  this  rule  from  the  present  case. 
The  grant  does  not  convey  power  which  might  be  beneficial  to  the 
grantor,  if  retained  by  himself,  or  which  can  enure  solely  to  the 
benefit  of  the  grantee,  but  is  an  investment  of  power  for  the  gen- 
eral advantage,  in  the  hands  of  agents  selected  for  that  purpose, 
which  power  can  never  be  exercised  by  the  people  themselves,  but 
must  be  placed  in  the  hands  of  agents,  or  lie  dormant  We  know 
of  no  rule  for  construing  the  extent  of  such  powers,  other  than 
is  given  by  the  language  of  the  instrument  which  confers  them, 
taken  in  connection  with  the  purposes  for  which  they  were  con- 
ferred."^ 
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§  32.  Strict  Construction  a  Corollary  of  the  States'  Rights  Doc- 
trine. 

Without  in  any  way  questioning  the  validity  of  the  rule  of 
construction  stated  in  the  preceding  paragraphs^  it  is  to  be  ob- 
served that  its  propriety  is  absolutely  dependent  ui>on  the  prior 
assumption  that  the  Federal  Governnient  exists  as  the  agent  of  / 
the  people,  and  not,  aceording  to  the  States*  Eights  tlieory,  as  the 
agent  of  the  States.  Had  the  theory  which  conceives  the  United 
States  to  be  a  <:onfeJeracy  of  sovereign  States,  and  its  govern* 
nient  as  the  agent  of  these  creating  eoni|X)ncnt  units,  been  ac- 
eeptedj  it  would  have  logically  followed  that  a  doctrine  of  strict 
construction  of  federal  powers  would  have  been  appropriate,  for 
then  these  powers  would  have  been  in  direct  derotration  of  the 
rights  reserved  by  the  States  that  granted  them.  Strict  construc- 
tion thus  is  a  logical  corollary  of  the  States^  Rights  theory. 

g  33.  "Necessary  and  Proper/' 

In  pursuance  of  the  foregoing  principles  the  Supreme  Court 
of  the  United  States  has,  from  the  very  beginning,  declared  that 
the  jiowers  thus  impliedly  granted  the  General  Government  as 
necessary  and  proper  for  the  exercise  of  the  powers  expressly 
given,  are  to  be  liberally  construed.  The  words  '*  necessary  and 
proper/*  it  was  early  held,  were  not  to  be  interpreted  as  endowing 
the  Gene;ral  Government  simply  with  those  powers  indispensably^ 
necessary  for  the  exercise  of  its  express  [wwers,  but  as  equipping 
it  with  any  and  every  authority  the  exercise  of  which  may  in  any 
way  assist  the  Federal  Government  in  eflFecting  any  of  the  pur- 
poses the  attainment  of  which  is  within  its  constitutional  sphereJ* 
Thus  in  the  case  of  the  United  States  v.  Fisher,^  decided  in  1S04, 
Marshall  declared :  '*  It  would  be  incorrect  and  would  produce 
endless  difficulties  if  the  opinion  should  be  maintained  that  no 
law  was  authorized  which  was  not  indispensabh"  necessary  to  give 
effect  to  a  specified  power.  Where  various  systems  might  be 
adopted  for  that  purpose,  it  might  be  said  with  respect  to  e-ach 
that  it  was  not  necessary  because  the  end  might  be  obtained  by 
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otli<?r  means,  Congresi*  might  possess  the  choice  of  means  which 
are  in  fact  conducive  to  the  exerciae  of  a  power  granted  by  the 
Constitution/* 


§  34.  McCulloch  V,  Maryland. 

The  classic  statement^  howe^^er,  of  the  scope  of  the  "  implied  '* 
powers  of  Congress  is  of  course  that  made  hy  Marshall  in  the 
opinion  which  he  rendered  in  ilcCuOoeli  v.  Maryland/  In  that 
great  ease,  the  Chief  Justice  says:  **  It  may  with  great  reason 
be  contended,  that  a  government,  entrusted  with  such  ample 
powers  [as  is  the  United  States]  on  the  due  execution  of  whieli 
the  happiness  and  prosperity  of  the  Xatiou  so  vitally  depends, 
must  be  entrusted  with  ample  means  for  their  execution.  The^ 
power  being  given,  it  is  the  interest  of  the  Nation  to  facilitate 
its  execution-  It  can  never  be  their  in'terest,  and  cannot  be  pre- 
sumed to  have  been  their  intent ioD,  to  stay  and  embarrass  its 
execution  by  withholding  the  most  appropriate  means." 

The  determination  of  what  are  appropriate  means  must,  Mar^ 
shall  goes  on  to  declare,  belong  to  the  government  which  is  to 
employ  them,  **  The  government  which  has  a  right  to  do  an  act, 
and  has  imposed  on  it  the  duty  of  performing  that  act,"  he  says, 
^'mnst,  according  to  the  dictates  of  reason,  be  allowed  to  select 
the  means.^' 

To  the  argument  that  a  selected  means  must  be  an  indispens- 
able as  well  as  a  proper  one,  M-arshall  replies:  **  Is  it  true  that 
this  IS  the  sense  in  which  the  word  *  necessary '  is  always  used  ? 
Does  it  always  import  an  absolute  physical  necessity,  so  strong 
that  one  thing,  to  which  another  may  be  termed  necessary,  can- 
not exist  without  that  other?  We  think  it  does  not.  If  reference 
be  had  to  its  use,  in  the  common  affairs  of  the  world ^  or  in  ap* 
proved  authors,  we  find  that  it  frequently  imports  no  more  than 
that  one  thing  is  convenient  or  useful,  or  essential  to  another." 

Applying  this  interpretation  of  the  word  to  its  use  in  the  Con- 
stitution the  opinion  declares: 
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"  The  subject  is  the  execution  of  those  great  powers  on  which 
the  welfare  of  a  nation  essentially  depends.  It  must  have  been 
the  intention  of  those  who  gave  these  x>owers,  to  insure,  as  far  as 
human  prudence  could  insure,  their  beneficial  execution.  This 
could  not  be  done  by  confiding  the  choice  of  means  to  such  narrow 
limits  as  not  to  leave  it  in  the  power  of  Congress  to  adopt  any  which 
might  be  appropriate,  and  which  were  conducive  to  the  end.  This 
provision  is  made  in  a  constitiition  intended  to  endure  for  ages 
to  come,  and,  consequently,  to.  be  adapted  to  the  various  crises  of 
human  aflFairs.  To  have  prescribed  the  means  by  which  govern-  |j 
ment  should,  in  all  future  time,  execute  its  powers,  would  have 
been  to  change,  entirely,  the  character  of  the  instrument,  and 
give  it  the  properties  of  a  legal  code.  It  would  have  been  an 
unwise  attempt  to  provide,  by  immutable  rules,  for  exigencies 
which,  if  foreseen  at  all,  must  have  been  seen  dimly,  and  which 
can  be  best  provided  for  as  they  occur.  To  have  declared  that 
the  best  means  shall  not  be  used,  but  those  alone  without  which 
the  power  given  would  be  nugatory,  would  have  been  to  deprive 
the  legislature  of  the  capacity  to  avail  itself  of  experience,  to  ex- 
ercise its  reason,  and  to  accommodate  its  legislation  to  circum- 
stances. If  we  apply  this  principle  of  construction  to  any  of  the 
powers  of  the  government,  we  shall  find  it  so  pernicious  in  its 
operation  that  we  shall  be  compelled  to  discard  it." 

In  conclusion  of  this  point,  the  Chief  Justice  says:  "  The  re- 
sult of  the  most  careful  and  attentive  consideration  bestowed  upon 
this  clause  is,  that  if  it  does  not  enlarge,  it  cannot  be  construed 
to  restrain  the  powers  of  Congress,  or  to  impair  the  right  of  the 
legislature  to  exercise  its  best  judgment  in  th^  selection  of 
measures  to  carry  into  execution  the  constitutional  powers  of  the 
government.  If  no  other  motive  for  its  insertion  can  be  suggested, 
a  sufficient  one  is  found  in  the  desire  to  remove  all  doubts  respect- 
ing tlie  right  to  legislate  on  that  vast  mass  of  incidental  powers 
which  must  be  involved  in  the  Constitution,  if  that  instrument  be 
not  a  splendid  bauble.  We  admit,  as  all  must  admit,  that  the 
powers  of  the  government  are  limited,  and  that  its  limits  are  not 
to  be  transcended.     But  we  think  the  sound  construction  of  the 
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Comdtuuoa  mudt  allow  to  the  national  legislature  that  discre* 
tkm,  with  respect  to  the  means  by  which  the  i>ower8  it  confers 
are  to  be  carried  into  execution,  which  will  enable  that  \yody  to 
perform  the  high  duties  assigned  to  it,  in  the  manner  most  Ijone- 
ficial  to  the  people-  Let  the  end  be  legitimate,  let  it  be  within 
tile  scope  of  the  Constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end^  which  are  not  I 
prohibited^  but  consisteut  with  the  letter  and  spirit  of  the  Con-i 
etitntion,  are  constitutional/' 

Review^ing  the  effect  of  this  decision,  it  is  seen  that  the 
worda  **  and  proper "  as  used  in  the  phrase  '*  necessary  and 
proper"  are  construed  not  as  declaring  that  a  means  selected  by 
Congress  shall  l>e  proper  as  well  as  necessary  —  that  is,  indis- 
pensable—  for  carrying  into  effect  a  specified  power,  but  as  quali- 
fy ing  and  extending  the  force  of  **  necessar3' "  so  as  to  render 
cotistitutional  the  selection  of  any  means  that  may  be  appropriate, 
that  is,  may  in  any  way  assist  th©  General  Goyemment  in  the 
e3iercise  of  its  constitutional  functions.  It  need  not  be  said,  of 
©oarse,  that  the  question  as  to  whether  or  not  the  particular 
meuns  selected  is  the  best  possible  means  that  might  have  been 
udoptetl,  is  one  for  Congress  to  answer.  All  that  the  courts  have 
to  consider  in  passing  upon  its  constitutionality  is  as  to  whether 
it  is  calculated  in  any  appreciable  degree  to  advance  the  consti* 
^tional  end  involved.  ^ 

One  further  fact  regarding  the  implied  powers  of  Congress  is 
to  be  noticed.  This  is  that  a  power  employed  as  incidental  to  the 
exer^:isc  of  an  express  power  may  be  used  free  from  the  limitation 
under  which  it  would  rest  if  exercised  as  an  express  power*  Thus, 
in  Veazie  Bank  v.  Fonno^  and  Head  Money  Cases®  the  Supreme 
Court  decided  that  the  power  of  taxation  when  nse^l  simply  as  a 
means  for  regulating  commerce  and  currency,  is  not  subject  to 
the  constitutional  limitations  under  which  it  would  rest  if  exer- 
for  the  purpose  of  raising  a  revenue.  In  the  Head  Ifoney 
"Cases  the  court  declared,  relative  to  a  per  capita  tax  levied  by 

■  8  W»U.  533;  19  L,  ed.  482. 

tll2  U.  S.  580;  5  Sup.  Ct.  Rep.  24T;  28  L.  ed.  79fl. 


V 


62 


United  States  Constitutio^ai,  Law. 


Congress  upon  persons,  not  citizens  of  the  United  States,  coming 
to  this  country:  *' If  this  is  an  expedient  regulation  of  com- 
Bieree  bj  Congress,  and  the  end  to  be  obtained  is  one  falling 
within  the  power,  the  act  h  not  voiJ,  because,  within  a  loose 
and  more  extended  sense  than  was  use*!  in  the  Constitution, 
it  is  called  a  jtax.  In  the  case  of  Veazie  Bank  v,  Fenno,  the  enor- 
mous tax  of  Wi  per  cent,  per  annum  on  the  circulation  of  state 
banks,  which  was  designed,  and  did  have  the  effect,  to  drive  all 
such  circulation  out  of  existence,  was  upheld  because  it  was  a 
means  pnjperly  adopted  bv  Congress  to  protect  the  currency  which 
it  had  created.  ,  .  .  It  was  not  subject,  therefore,  to  the  rules 
which  would  invalidate  an  ordinary  tax  pure  and  simple.'* 

§  S5.  Administrative  Necessity  as  a  Source  of  Federal  Power, 

Since  the  close  of  the  Civil  War  the  sovereignty  of  the  National 
Govermneiit  has  been  undisputed*     Starting  with  this  as  a  funda- 
mental premise,  constitutional  developn^eut  of  the  last  forty  years! 
has  been  in  the  direction  of  endowing  the  Federal  Government 
with  administrative  powers  adequate  for  the  accomplislmient  of 
the  purposes  for  which  it  is  aeknowle(%ed  to  exist     Just  as  the 
doctrine  of  implied  powers  has  been  used  to  broaden  the  scope  of 
federal  authority  at  the  expense  of  the  reserved  rights  of  the  ' 
States,    so   the   principle  of    administrative   efficiency   has   been  I 
employed  to  permit  the  field  of  individual  rights  to  be  enteredj 
Thus  in  a  remarkable  series  of  eases  the  courts  have  permitted 
the    exercise    by    fetleral    executive    oSicials    of   degrees    of    ad- 
ministrative discretion   that   would   have  startled  constitutional 
jurists  of  but  a  generation  ago. 

In  these  cases  the  Supreme  Court  has  frankly  argued  that 
where,  for  the  efficient  ixfrformance  of  the  administrative  duties 
laid  upon  the  General  Government,  it  is  necessary  that  an  admin-  • 
istrative  order  should  take  the  place  of  a  judicial  process,  the 
private  rights  of  person  and  property  are  not  to  be  allowed  to 
stand  in  the  way.  In  Murray's  Lessee  v.  Hoboken*^  it  was  held 
that  an  administrative  officer  could  fix  finally,  without  judicial 

10  18  How,  272:  15  L.  ed.  372. 
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re^v^iew,  the  amount  due  the  Government  from  a  public  official, 
and  collect  it  by  a  distress  warrant. 

In  Springer  v.  United  States*'  the  power  of  the  Government 
to  €2ol]ect  a  tax  by  a  sale  of  land  under  a  warrant  issued  by  the 
collator  was  upheld^  In  Smelting  Co.  v,  Kemp'^  the  adminis-j 
tratiire  decision  of  the  United  States  Land  Office  was  held  final 
as      t:o  the  facts  within  its  statutory  jurisdiction* 

*lf  Le  power  of  the  Postmaster-General  to  exclude  from  the  postal 
ser^^^ce  the  mail  of  concerns  wbose  business  he  deems  fraudulent 
ha.^    been  sustained,  though,  by  the  statute  conferring  the  power, 
BO      Tight  of  judicial  review  is  given.     The  Supreme  Court  say; 
'*rf  the  ordinary  daily  transactions  of  the  Departments  which 
iB"v*CDlve  an  interference  with  private  rights  w*ere  required  to  be 
mt* knitted  to  the  courts  before  action  was  finally  taken,  the  result 
woijjd  entail  practically  a  suspension  of  some  of  the  most  im* 
pox^tant  functions  of  government.'*  ^^*     In  Bartlett  v,  Kane'*  the 
couxi-t  refused  to  examine  the  correctness  of  an  appraisement  by  an 
aixninistrative  officer  of  property   for  taxation,  saying:    "The 
interposition  of  the  courts  in  the  appraisement  of  importations 
^*oulcI  involve  the  collection  of  the  revenues  in  inextricable  con- 
fusion and  embarrassment.*'     Finally,  and  most  extreme  of  all,  \ 
with  regard  to  the  exclusion  of  aliens,  it  has  been  held  that  an 
administrative  officer  may  decide  finally  whether  or  not  a  person 
claiming  to  be  a  citizen  of  the  United  States  is  in  fact  such,  and, 
therefore,  entitled  to  enter  this  country, *°    This  decision  Justice 
Bi'ewer,  in  his  dissenting  opinion,  characterized  as  "  appalling;" 
but  there  is  little  chance  that  its  doctrine  will  be  disturbed  in 
subsequent  cases, *^ 

n  102  U.  8.  586;  20  L.  ed,  253. 

J2  104  r,  S.  630;  26  L.  ed.  875. 

11  Public  Clearing  House  v.  Coyne  (194  U.  S.  497;  24  Sup.  Ct  Kep,  789; 
4§  L.  ed.   1092). 

H  m  How.  263;  14  L.  ed,  03L 

JStrnited  States  v.  Ju  Toy  (198  U,  S,  253;  25  Sup,  Ct.  Rep.  644;  49 
U  eel.  1040}, 

tiTUit  tubject  of  tbe  couclusiveness  .>f  administrative  determinations  will 
receive  more  particuUr  treatment  in  cbfipter  LXIV. 
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In  a  manner  similar  to  that  in  whidi  the  National  GoFemment 
lias  thus  by  Congress  and  the  Supreme  Court  been  equipped  with 
the  powers  necessary  for  the  efficient,  performance  of  the  admin- 
istrative duties  which  modern  industrial  and  commercial  condi- 
tions have  thro\vn  upon  it,  the  Supreme  Court  has,  upon  simple 
ground  of  necessity,  sanctioned  the  exercise  by  the  Federal  Gov- 
ernment of  powers  requisite  to  meet  the  problems  assumed  by  it 
in  the  imperialistic  policy  upon  which  it  has  entered  since  the 
Spanish  war. 

In  De  Lima  v.  Bidwell  ^"^  the  power  of  the  United  States  over 
I  its  dependencies  was  declared  to  arise,  not  out  of  the  territorial 
clause,  but  from  the  necessities  of  the  case  and  from  the  inability 
of  the  States  to  act  on  the  subject.  In  Hawaii  v.  Mankichi^^ 
upon  similar  grounds  of  expediency  the  right  to  jury  trial  was 
asserted  not  to  have  been  extended  to  Hawaii,  although  by  joint 
resolution  Congress  had  declared  that  all  local  laws  inconsistent 
with  the  Constitution  of  the  United  States  should  have  no  force. 
In  Downes  v.  Bidwell  the  majority  justices,  Brown  excepted, 
argue  at  length  the  practical  necessity  of  conceding  to  the  General 
Government  the  po\\'cr  of  annexing  foreign  territory  without  in- 
corporating it  into  the  United  States. 

Upon  the  same  grounds  of  expediency  and  practical  necessity 
the  Supreme  Court,  iji  United  States  v.  Kagama/**  has  sustained 
the  continued  exclusive  control  of  the  Federal  Government  over 
the  Indians,  even  though  their  tribal  autonomy  is  no  longer  re- 
spected by  Congress. 

§  36.  International  Sovereignty  and  Responsibility  as  a  Source 
of  Implied  Powers. 

Starting  from  the  premise  that  in  all  that  pertains  to  inter- 
national relations  the  United  States  appears  as  a  single  sovereign 
nation,  and  that  upon  it  rests  the  constitutional  duty  of  meeting 
all  international  responsibilities,  the  Supreme  Court  has  deduced 

17  182  U.  S.  1 ;  21  Sup.  Ct.  Rep.  743;  45  L.  ed.  1041. 
isiiW  U.  S.  197;  23  Sup.  Ct.  Rep.  787;  47  L.  ed.  W16. 
18«  118  U.  S.  375;  6  Sup.  Ct.  Rep.  1109;  30  L.  ed.  228. 
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corresponding  federal  powers.     In   Fang  Yue  Ting  v.   United 
Slates^*  that  coart  say:   '*  The  United  States  are  a  sovereigu  aud  . 
indepentleiit  nation,  and  are  vested  by  the  Constitution  with  the  / 
entire  control  of  international  relations,  and  with  all  the  powers  / 
of  government  necessary  to  maintain  that  control  and  to  make  it 
effective,'* 

Thus,  from  this  general  source  haa  teen  deduced  tiie  implied 
power  of  the  United  States  to  punish  the  counterfeiting  in  this 
country  of  the  securities  of  foreign  countries,  the  authority  to 
annex  l»y  statute  unoccupied  ti^rritorVj  to  estaljiish  in  foreign 
eountrieg  judicial  tribunaU,  to  lease  and  administer  foreign  terri- 
tory, to  include  or  to  expel  from  our  shores  undesirable  aliens, 
and  in  general  to  exercise  by  treaty  or  statute  all  those  powers  J 
properly  to  he  embraced  under  the  term  '*  fomgn  relations'*' 
whifh  other  sovereign  States  posses.  The  extent  of  the  authority 
of  the  United  States  under  its  treaty-making  powers  will  re- 
ceive special  treatment  in  a  later  chapter.  It  is  sufficient  to 
point  out  in  this  place  that  deeisioim  of  the  Supreme  Court  have 
established  the  d«)ctrine  that  in  the  exercise  of  its  treaty-making 
powers,  and  in  fulfilling  its  internatiniml  responsibilities,  the  J 
United  States  may  exercise  regulative  control  over  matters  which  ' 
are  not  within  tlie  legislative  power  of  Congress  and  which  are  in 
general  reserved  to  the  States,  In  sJiort,  it  may  be  stated  as  an 
tablie^hed  principle  of  our  constitutional  law  that  the  supreme 
»iirpose  of  our  Constitution  is  the  establishment  and  mraintenance 
of  a  State  which  shall  be  nationally  and  internationally  a  sover- 
eign body,  and,  therefore,  that  all  the  limitations  of  the  Con- 
atitution,  express  and  implied,  whether  relating  to  the  reserved 
rights  of  the  States  or  to  the  liberties  of  the  individual,  are  to 
be  construed  as  subservient  to  this  one  great  facL 


g  37.  Resulting  Powers. 

The  two  preceding  sections  have  shown  that  the  doctrine  of 
implied  powers  is  auificiently  broad  to  justify  tie  exercise  by  the 
Federal  Goveimment  of  powers  not  deduced  from  specific  grants 
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of  authority,  but  from  the  general  fact  that  the  United  States  is, 
with  reference  to  its  own  citizens  and  its  constituent  Common- 
wealths, a  fully  sovereign  national  State,  and,  with  reference  to 
other  States,  a  political  power  equipped  with  all  the  authority 
possessed  by  other  independent  States.  Story  in  his  Comnrn- 
iaries  describes  as  "  Eesulting  Powers "  these  federal  powers 
which  result  from  the  aggregate  authority  of  the  General  Govern- 
ment. That  federal  authority  may  be  deduced  from  this  general 
source  and  that  it  is  not  necessary  for  the  Federal  Government 
to  trace  back  every  one  of  its  powers  to  some  single  grant  of 
authority,  was  early  stated  by  Marshall  in  Cohens  v.  Virginia.* 
In  that  case  he  said:  '^  It  is  to  be  observed  that  it  is  not  indis- 
pensable to  the  existence  of  every  power  claimed  for  the  Federal  ■ 
Government  that  it  can  be  found  specified  in  tlje  words  of  1 
the  Constitution,  or  clearly  and  directly  traceable  to  some  one  of] 
the  specified  powers.  Its  existence  may  be  deduced  fairly  from' 
more  than  one  of  the  substantive  powers  expressly  defined,  or 
from  them  all  combined.  It  is  allowable  to  group  together  any 
number  of  them  and  to  infer  from  them  all  that  the  power  claimed 
has  been  conferred.*'  And  later  in  the  same  opinion  he  says: 
"And  it  is  of  importance  to  observe  that  Congress  has  often  exe^ 
cised,  without  question,  powers  that  are  not  expressly  given  nor 
ancillary  to  any  single  enumerated  power." 

§  38.  Inherent  Sovereign  Powers. 

Sometimes  confused  with,  but  quite  distinct  from  the  doctrine 
which  ascribes  to  the  Federal  Government  plenary  authority  in 
matters  international,  and  quite  different  also  from  the  doctrine 
of  resulting  powers  is  that  theory  which  argues  the  possession 
generally  by  the  United  States  of  "  inherent "  sovereign  powers/ 
—  that  is,  powers  not  regarded  as  implied  in  express  grants  on 
authority  whether  singly  or  collectively  considered,  but  as  flowing 
directly  from  the  simple  fact  of  national  sovereignty.  The  two 
former  doctrines  are  fairly  deducible  from  the  doctrine  of  im- 
plied powers.  The  latter  doctrine,  upon  the  contrary,  would  | 
— __^^^^_^— _^__^-^^— — ^— ^^— ^— — ^— ^.^^— ^^— ^-— — — — ^.— ^^-i^—     < 

20  6  Wli.  264;  5  L.  ed.  257.  i 
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derive  federal  authority  not  from  powers  expressly  granted,  but 
from  an  abstraction,  and  would,  at  a  struke,  equip  the  Federal 
Govenuiient  with  every  power  possessed  by  auy  other  sovereign 
State/^ 

There  can  be  no  question  as  to  the  constitutional  unBOundness, 
83  well  as  of  the  revolutionary  character,  of  the  theory  thua 
advanced.  To  accept  it  would  l>e  at  once  to  overturn  the  long 
^e  of  decisions  iliat  have  held  the  United  States  Government 
^^  he  one  of  limited,  enumerated  powers,  Taney  in  denying  the 
"resident  the  right  to  authorize  a  suspension  of  the  writ  of  habeas 
'^^^I'pus  explicitly  repudiated  the  doctrine.  **  Xor  can  any  argu- 
^^nt  be  drawn,'*  he  said,  **  from  the  nature  of  sovereignty,  or  the 
'^^<?egsities  of  government  for  self-defense  in  times  of  tumult  and 

^^  Tins  theory  has  played  a  certain  part  in  our  constitutional  history  for 

'^'^y  y^^ra,    and   was    especiaUy    presM^d    during    the    period    following   the 

^l**^l*h'Anierif»in   War  and  l>efore  the  decision  of  the  recent  Insular  Cases. 

^^Ws,  Senator  Plait  of  Counectifut  drx^lareJ  in  the  Senate,  Decemher  10,  1898, 

'***^t  the  United  States  "  posseas<?a  every  sovereign  power  not  reserved  in  its 

'institution  to  the  States  or  to  the  people;  that  Ihc  riglit  to  acquire  territory 

^■■^a  not  re«er%*pd,  and  i^,  therefore,  an  inherent  8over*'igii  right;  that  it  ia  a 

'"^Sht  W|H>n  which  there  is  no  limitation  and  with  regard  to  which  there  is  no 

*I^a^lification,  that  in  certain  instances  the  right  may  be  Inferred  from  speciflo 

^*«Uae«  in  the  Cimstitution  hut  that  it  exists  independent  of  the  clan^ics;  that 

*^   the  right  to  acquire  territory  is  found  the  right  to  govern  itj  that  as  tho 

^*Kht  to  aotiulr^  is  a  sovereign  and  inherent   right,   the  right   to  rule   is  a 

**»^eTeigu    right    not    limited    in    the    Constitution."      Congressional    Record, 

^XXir  No.  n,  pp.  321-3. 

^o  also,  Senator  Foraker  of  Ohio  declared  in  the  Senate^  July  1,  1898>  ia 

^tspooie  to  a  question  as  to  the  constitutional  source  whence  he  derived  the 

It^'Wer  of  the  United  States  to  annex  foreign  territory,  that  "  the  power  was 

^  W  found  inherent  in  our  sovereignty  —  attached  to  it  necessarily  as  a  part 

^t  our  *ioverr*ignty  a«  a  nation/'  and  **  was  also  to  he  found  in  the  Const itu- 

t^*^— e.tpressly  conferred  upon  Congress  by  that  provision  of  the  Constitution 

^^kh  authorizes  Congress  to  provide  for  the  general  welfare,"     When  a^ked 

if  h»  railed  this  doctrine  the  "higher  law/*  he  replied:     "The  proposition  is 

tint  It  is  inherent  in  sovereignty  to  do  what<>ver  sovereignty  may  see  fit  to  do, 

•Ad  union g  other  things  to  acquire  territory." 

Of  Bubstantially  the  same  chnracter  are  the  argtiments  of  Gordiner  (Our 
Ri$ht  to  Actpiire  and  Hold  Foreign  Territorii,  Putnams*,  1809),  and  of 
Ibgicmn.  Law  Olficer,  War  Department  {Rfport  on  the  Le^al  Biatus  of  the 
Ttrriior^  and  tnhahitants  of  the  latand-9  ArquirFd  by  the  United  States  during 
ih€  War  with  ISpnin,    Doc.  234,  56th  Cong,,  Ist  Session). 
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danger.  The  Government  of  the  United  States  is  one  of  dele- 
gated and  limited  powers.  It  derives  its  existence  and  authority 
altogether  from  the  Constitution  and  neither  of  its  branches  can 
exercise  any  of  the  powers  of  government  beyond  those  specified 
and  granted."  ^ 

Unfortunately,  however,  the  Supreme  Court  has  not  always 
been  as  careful  as  it  might  have  been  in  repudiating  the  argu- 
ment based  upon  the  inherent  sovereign  rights  of  the  National 
Government.  Although  it  has  never  explicitly  justified  the  ese^ 
cise  of  a  power  by  the  Federal  Government  upon  this  ground,  it 
has,  obiter,  several  times  used  language  suggesting  its  validity ° 

^Ex  parte  Merryman  (Campbeira  Reports,  240). 

«In  the  Legal  Tender  Cases  (12  Wall.  457;  20  L.  ed.  287),  Justice  Bradley 
Bays:  Tbe  United  States  is  not  only  a  Government  but  it  is  a  National 
Government,  and  the  only  government  in  this  country  that  has  the  character 
of  nationality.  It  is  invested  with  power  over  all  the  foreign  relations  of  the 
country,  war,  peace,  and  negotiations  and  intercourse  with  other  nations;  all 
of  which  are  forbidden  to  the  state  governments.  .  .  .  Such  being  the  char- 
acter of  the  General  Government  it  seems  to  be  a  self-evident  proposition  that 
it  is  invested  with  all  those  inherent  and  implied  powers  which,  at  the  time  of 
adopting  the  Constitution,  were  generally  considered  to  belong  to  every  goyem* 
ment  aa  such,  and  as  being  essential  to  the  exercise  of  its  functions.  If  this 
proposition  be  not  true,  it  certainly  is  true  that  the  Government  of  the  United 
States  has  express  authority  in  the  clause  last  quoted,  to  make  all  such  laws 
(usually  regarded  as  inherent  and  implied)  as  may  be  necessary  and  proper 
for  carrying  on  the  government  as  constituted  and  vindicating  its  authority 
and  existence." 

In  United  States  v.  Jones  (109  U.  S.  513;  3  Sup.  Ct.  Rep.  346;  27  L.  ed. 
1015 )  the  power  of  eminent  domain  was  declared  to  be  possessed  by  the  United 
States  as  an  "incident  of  sovereignty,"  and  because  it  "belongs  to  every 
independent  government." 

In  Church  of  Jesus  Christ  v.  United  States  (136  U.  S.  1;  10  Sup.  Ct  Rep. 
792;  34  L.  ed.  478)  "  the  power  to  make  acquisitions  of  territory  by  conquest, 
by  treaty,  and  by  cession  "  was  declared  to  be  possessed  by  the  United  States, 
not  from  any  express  or  otherwise  implied  power,  but  because  these  are  "an 
incident  of  national  sovereignty." 

In  Fong  Yue  Ting  v.  United  States  (149  U.  S.  698;  13  Sup.  Ct.  Rep.  1016; 
37  L.  ed.  905 )  "  the  right  to  exclude  or  expel  all  aliens,  or  any  class  of  aliens, 
absolutely  or  upon  certain  conditions  in  war  or  in  peaxse,"  was  declared  to 
belong  to  the  United  States  as  "  an  inherent  and  inalienable  right  of  ercry 
sovereign  and  independent  nation,  essential  to  its  safety,  its  independence,  and 
its  welfare." 
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These  dicta  which  are  cited  in  the  footnote,  if  taken  bj  thorn- 
[•Belies  might  seem  to  indicate  the  acceptance  by  tlie  Supreme 
Court  of  the  doctrine  of  inherent  sovereign  powers  of  the  General 
.Government,  An  examination  of  the  cases  in  which  they  were 
ielivered  discloses,  however,  that  in  each  instance  they  were 
Her,  the  power  that  was  sustained  being  actually  jnstified  as  a 
sulritig  or  implied  power.  In  the  recent  Insular  Coses  the  doe- 
triiie  was  strongly  urged  upon  the  court  but  received  no  counte- 
nance; and  in  Kansas  v*  Colorado,*"*  a  case  decided  in  1907,  in 
which  the  doctrine  was  set  up  in  a  souiewhat  disguised  form,  the 
court  was  emphatic  in  its  repudiation.^ 

^m  h\  S.  46;  27  Sup.  Ct.  Hep.  mij^  51  L,  ed.  956. 
*  After  referring  to  tJie  absence  of  power  in  tlie  Federal  Government  to  con- 
^o\  priviite  property  in  the  SUites,  .luetic©  Brewer,  who  r*^ndevecl  the  opinion 
of  i\w  cuurt,  said:  '*  Appreciating  the  force  of  this,  counsel  for  the  govem- 
Jsw^nt  relies  upon  'the  doctrim-  of  sovereign  and  inherent  power/  adding,  *I 
iiu  iiwATt  that  in  advancing  tliia  doctrine  I  seem  to  challenge  great  decisions 
l<rf  the  court,  and  I  speak  with  deference/  His  argument  runs  aubstantially 
I  Along  this  line:  All  legislative  power  mir*t  he  ve«»ted  in  either  the  state  or 
llbe  Qfltional  govermnent;  no  legislative  powers  belong  to  a  state  govemnient 
*>thejr  than  those  which  afl'ect  sokdj'  the  internal  afTaira  of  that  State;  eonse- 
.^^lenily  iill  powers  ^hich  «re  national  in  their  scope  must  be  found  veated 
Congress  of  the  United  States.  But  the  proposition  that  there  are 
itive  power*  Affecting  the  Nation  as  a  whole  which  belong  to,  although 
^**t  eipreesed  in  the  giant  of  powers,  is  in  direct  conflict  with  the  doctrine 
^t  this  is  a  government  of  enumerated  powers.  That  this  ia  such  a  govern- 
'^t  cltfarly  appetir's  from  the  Constitution,  independently  of  the  Amendments, 
*or  otherwise  there  would  be  an  instrument  granting  certain  specified  things 
^^e  oj>erative  to  grant  other  and  distinct  things.  This  natural  ^on^tru€tion 
<>f  Ibt  original  body  of  the  Constitution  is  made  absolutely  certain  hy  the  Tenth 
^Hidmeiil.  ThiB  Amendment,  which  was  ii*eemingly  adopted  with  pre?K;ienfe 
'^iJuU  luch  contention  as  the  present,  diselosed  the  widespread  fear  that  the 
^'tjfinnl  Government  might,  under  the  pressure  of  a  supposed  general  welfare, 
•Iteropt  to  exercise  po^^'eis  which  had  not  been  granted.  With  equal  deter- 
^Jutttion  the  framers  intended  that  no  siich  assumption  should  ever  find 
JUitillcjitJon  in  the  organic  oct,  and  that  if  in  the  future,  further  powers 
"^a^d  necessary,  tht^y  sihould  be  granted  by  the  people  in  the  manner  they 
M  provided  for  amending  that  act.  It  reads:  *The  powera  not  delegated  to 
^  l-^nited  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States^  are 
^^*r»ed  to  the  States  respectively,  or  to  the  people.'  The  argument  of  counsel 
principal  factor  in  this  article,  to  "wit,  'the  people.'  Its  principal 
I  Was  not  the  distribution  of  power  between  the  United  States  and  tlie 
TOt*i,  but  a  reservation  to  the  people  of  all  powers  not  granted.    Tlie  pre- 
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§  89.  Eaprtm  Limitations  Upon  the  Federal  Go^ctnmcnt. 

The  express  limitations  upon  the  powers  of  tlie  Federal  Gof- 
emment  are  in  part  limitations  upon  the  msnnfr  of  exercise  of  I 
powers  expressly  given,  as,  for  example,  that  diwyr  \A^t^  shall  tw>  ' 
apportioned  among  the  several  States  according  to'their  respective 
populations,  that  naturalization,  bankruptcy,  and  tariff  laws  shall 
be  uniform  throughout  the  United  States,  etc. ;  and  in  part  absolute 
prohibitions  upon  the  exercise,  in  anv  manner,  of  the  jMywers 
specified.  These  absolute  prohibitions  are  to  be  found,  in  the 
main,  in  Section  9  of  Article  I  and  in  the  first  eight  Amendments. 

From  the  very  first  it  has  been  construed  by  the  Supreme  Court 
that  the  prohibitions  contained  in  these  Amendments  apply  only 
to  the  United  States.  This  was  first  authoritatively  declared  by 
Marshall  in  the  case  of  Barron  v.  Baltimore^*  decided  in  1833. 

amble  of  the  Constitution  declares  who  framed  it, —  'we,  the  people  of  the 
United  Sutes,'  not  the  people  of  one  State,  but  the  people  of  aU  the  SUtes; 
and  Article  10  reserves  to  the  people  of  all  the  Sutes  the  powers  not  delegated 
to  the  United  States.     The  powers  affecting  the  internal  affairs  of  the  States 
not  granted  to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  Sutes  respectivelv,  and  all  the  powers  of  a 
national  character  which  are  not  delegated  to  the  National  Gorenunent  by  the 
Constitution  are  reserved  to  the  people  of  the  United  States.    Hie  people  who 
adopted  the  Constitution  knew  that  in  the  nature  of  the  things  they  eonid  not 
foresee  all  the  questions  which  might  arise  in  the  future,  all  the  cirenmstanres 
which   might   call   for   the   exercise  of  further  national   powers   than   those 
granted  to  the  United  States,  and.  after  making  prorision  for  an  amendment 
to  the  Const itutirn  bv  which  anj  needed  additional  powers  would  be  granted, 
ther  resenred  to  themselves  all  powers  not  so  delegated.    1  his  Article  10  is  not 
to  be  shorn  of  its  meaning  by  any  narrow  or  technical  constmction  hot  is  to 
be  considered  fairly  and  liberally  so  as  to  give  effect  to  its  scope  and  meaning." 
Mr.  C.  J.  Tiedeman  in  his  work  The  Unirritlcn  CoH9titutum  of  the  Vmited 
States  raises  the  point  whether  a  correct  interpretation  of  the  Tenth  Amend- 
ment would  not  give  to  the  National  Government  those  powers  the  esereise  of 
which  is  prohibited  to  the  States,  but  which  are  neither  prohibited  nor  del^ 
gated  to  the  General  Government.    His  claim  is  that  the  General  GoFeminent 
should  be  construed  to  have  those  powers,  for,  he  argues,  the  powers  must  mt 
somewhere;  they  are  expressly  prohibited  to  the  States,  and,  therefore,  they 
nrust  be  possessed  by  the  Nation.     The  advantage  which  he  eonceiTes  voal^ 
follow  from  an  acceptance  of  this  principle  would  be  the  avoidance  in  Btiiv 
cases  of  resorting  to  an  undue  straining  of  the  doctrine  of  implied  poiren  i^ 
order  to  enable  the  General  Government  to  exercise  an  authority  essential  to 
its  welfare  but  not  expressly  delegated  to  it 
»7  Pet.  243;  8  L.  ed.  672. 


j8lTli5l05   OF   POWEBS   BETWEEN    U.   S.   AND  MeMBER   StATES.       71 


In  Mg  opinion  rendered  in  that  case^  Marsliall  said:  *' The 
plaintifi  •  •  .  insists  that  the  [Fifth]  Amendment  being 
in  favor  of  the  liberty  of  the  citizen,  ought  to  be  so  construed 
w  to  restrain  the  legislative  power  of  a  State  as  well  as  that 
of  the  United  States.  The  question  thus  presented  is,  we  think, 
of  great  importance,  but  not  of  much  difficulty.  The  Consti-i 
tntiou  was  ordained  and  established  by  the  people  of  the  Uiutedi 
I  States  for  themselves,  for  their  own  govermuent,  and  not  for  thel 
I  government  of  the  individual  States.  Each  State  established  a 
Constitution  for  itself,  and  in  that  Constitution,  provided  such 
limitations  and  restrictions  on  the  powers  of  its  particular  govern- 
iuent  as  its  judgment  dictated.  The  people  of  the  United  States 
framed  next  a  government  for  the  United  States  as  they  supposed 
Wst  adapted  to  their  situation,  and  best  calcidated  to  promote 
their  interests.  The  powers  to  be  conferred  on  the  Government 
were  to  be  exercised  by  itself;  and  the  limitations  on  power,  if 
pressed  in  general  terms,  are  naturally,  and  we  think  neces- 
sarily, applicable  to  the  government  ereate<l  by  the  instrument, 
tliey  are  limitations  of  jxnver  granted  in  the  instrument  itself, 
^J  not  of  distinct  governments  framed  by  different  persons  and 
f^^r  different  purposes." 

The  correctn^s  of  this  decision  has  never  been  questioned 
either  by  the  federal  or  the  state  courts.  However,  as  we  shall 
notice  in  a  later  chapter,  the  argument  has  been  made,  but  not 
*wc)epted  as  valid  by  the  Supreme  Court,  that  the  clause  of  the/ 
Fourteenth  Amendment  which  provides  that  "  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
iimnunities  of  citizens  of  the  United  States,"  should  be  so  con- 
fltrnd  as  to  render  the  pronsions  of  the  first  eight  Amendments 
operative  upon  the  States. 

In  regard  to  these  first  eight  Amendments  it  has  sometimes  been 
*^id  ihat  it  was  only  an  excess  of  caution  that  requirefl  their 
incorporation  in  the  federal  rnustitutioTi,  Inasmuch  an  the 
I'nited  States  was  to  have  only  the  powers  expre^.dy  or  impliedly 
pvcn  it,  it  has  I>een  asserted  thlTrthc  General  Govermnent  would 
lave  been,  in  the  absence  of  such  express  limitations,  without 
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the  authority  to  exercise  the  powers  that  these  Amendments 
enumerate.^^  A  consideration,  however,  of  the  construction  which 
several  of  the  provisions  of  these  Amendments  have  received, 
especially  during  recent  years,  will,  it  is  believed,  make  it  evident 
that  these  express  limitations  upon  the  Federal  Government  have 
been  of  considerable  importance.^ 

§  40.  Implied  Limitatioi^s  Upon  the  Federal  Government. 

The  implied  limitations  upon  the  Federal  Government  are: 
first,  those  implied  in  me  ex.pres3  llmit^ations ;  and  second,  those 
which  arise  from  the /general  nature  of  the  American  federal 
State.  The  Constitutton  looks  to  a  preservation  of  the  several 
States  in  the  administrative  autonomy  that  is  allotted  to  them, 
and  from  this  is  dedpced  the  principle  that  the  Fe<Jeral  Govern- 
ment may  not,  unlesB  it  be  absolutely  necessary  to  its  own  effi- 
ciency, interfere  wi^  the  free  operation  of  state  governments 
either  by  way  of  imposing  upon  them  the  performance  of  daties, 
or  of  unduly  restraining  their  freedom  of  action  by  way  of  taxa- 
tion or  otherwise. 

27lndoo(1,  in  the  eyes  of  some,  of  Hamilton  at  least,  there  were  affirmative 
reasons  wliy  these  limitations  should  not  be  expressly  stated.  In  The  Fcdefniist^ 
No.  84,  after  showing  that  Bills  of  Rights  were  "  stipulations  between  Kings 
and  their  subjects,  abridgements  of  prerogative  in  favor  of  privilege,  reserva- 
tions of  rights  not  surrendered  to  the  prince,"  whereas  in  constitutions  "the 
people  in  reality  surrendered  nothing,"  Hamilton  proceeds:  "  I  go  further  and 
affirm  that  bills  of  rights,  in  the  sense  and  to  the  extent  they  are  contended 
for,  are  nut  only  unnecessary  in  the  proposed  Constitution,  but  would  even  be 
dangerous.  Tliey  would  contain  various  exceptions  to  powers  not  granted; 
and  on  this  very  account,  would  afford  a  colorable  pretext  to  claim  more  than 
were  granted.  For  why  declare  that  things  shall  not  be  done  which  there  is 
no  power  to  do?  Why,  for  instance,  should  it  be  said,  that  the  Uberty  of  the 
press  shall  not  be  restrained,  when  no  power  is  given  by  which  restrictions 
may  be  imposed?  .  .  .  Men  disposed  to  usurp  .  .  .  might  urge  with  a 
semblance  of  reason,  that  the  Constitution  ought  not  to  be  charged  with  the 
abfiurdity  of  providing  against  the  abuse  of  an  authority  which  was  not  given 
and  that  the  provision  against  the  liberty  of  the  press  afforded  a  clear  impHca- 
tion,  that  a  right  to  prescribe  proper  regulations  concerning  it,  was  intended 
to  be  vested  in  the  National  Government.'* 

28  See  chapter  XLV. 
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The  principles  governing  the  deduction  of  implied  from 
express  limitations  upon  the  Federal  Government  are  the  same 
as  those  applioable  to  the  construction  of  implied  powers. 

In  Fairbank  v.  United  States^  the  court  say :  "  We  are  not 
here  confronted  with  a  question  of  the  extent  of  the  powers 
of  Congress,  but  one  of  the  limitations  imposed  by  the 
Constitution  on  its  action,  and  it  seems  to  us  clear  that 
the  same  rule  and  spirit  of  construction  must  also  be 
recognized.  If  powers  granted  are  to  be  taken  as  broadly 
granted  and  as  carrying  with  them  authority  to  pass  those 
acts  which  may  be  reasonably  necessary  to  carry  them  into  full 
execution;  in  other  words,  if  the  Constitution  in  its  grant  of 
powers  is  to  be  so  construed  that  .Congress  shall  be  able  to  carry 
into  full  effect  the  powers  granted,  it  is  equally  imperative  that, 
where  prohibition  or  limitation  is  placed  upon  the  power  of  Con- 
fess, that  prohibition  or  limitation  should  be  enforced  in  its 
?pirit  and  to  its  entirety.  It  would  be  a  strange  rule  of  construc- 
tion that  language  granting  powers  is  to  be  liberally  construed, 
and  that  language  of  restriction  is  to  be  narrowly  and  technically 
construed.  Especially  is  this  true  when,  in  respect  to  grants  of 
powers,  there  is,  as  heretofore  noticed,  the  help  found  in  the  last 
clause  of  the  eighth  section,  and  no  such  helping  clause  in  respect 
to. prohibitions  and  limitations.  The  true  spirit  of  constitutional 
interpretation  in  both  directions  is  to  give  full,  liberal  construc- 
tion to  the  language,  aiming  ever  to  show  fidelity  to  the  spirit 
and  purpose/' 
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§  41.  Exclusive  and  Concurrent  Federal  Powers. 

The  legislative  powers  possessed  by  the  Federal  Government 
may  be  divided  into  two  classes ;  the  one  embracing  those  powers  j    1 
the  exercise  of  which  is  exclusively  vested  in  the  General  Govern-  /    / 
ment;  the  other  those  which,  in  default  of  federal  exercise,  may 
be  employed  by  the  States. 

Some  of  the  powers  granted  by  the  Constitution  to  the  General 
Government  are  expressly  denied  to  the  States.     As  to  the  ex- 

»181  U.  S.  283;  21  Sup.  Ct.  Rep.  648;  45  L.  ed.  862. 
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elusive  character  of  the  federal  jurisdiction  over  these  there  can- 
not be,  of  course,  any  question.  It  has,  however,  been  often  a 
matter  difficult  of  determination  whether  or  not  various  of  the 
powers  given  to  the  United  States,  but  not  expressly  made  ex- 
clusive, or  denied  to  the  States,  are  so_.excliLsively  aubjeet  to 
federal  control  that  the  exercise  of  them  by  the  States  is  under 
no  circumstances  permissible.  Shortly  stated,  the  principle  that 
the  Supreme  Court  has  laid  down  for  determining  this  question 
in  each  particular  case  as  it  has  arisen  has  been  the  following: 
As  regards  generally  the  powers  granted  to  the  National  Govern- 
ment there  is  a  difference  between  those  which  are  of  such  a 
character  that  the  exercise  of  them  by  the  States  would  be,  under 
any  circumstances,  inconsistent  with  the  general  theory  or 
national  polity  of  the  Constitution,  and  those  not  of  such  a  char- 
acter. ^As  regards  this  latter  class,  the  Supreme  Court  has  held 
that  as  long  as  Congress  does  not  see  fit  to  exercise  them,  the 
States  may  do  so.  Laws  thus  passed  by  the  States  are,  however, 
of  course  subject  to  suspension  at  any  time  by  the  enactment  by 
Congress  of  laws  governing  the  same  subjects.^ 

In  the  early  case  of  Sturges  v.  Crowninshield  ^*  Chief  Justice 
Marshall,  in  reference  to  the  matter  of  bankruptcy,  laid 
down  the  distinction  between  the  exclusive  and  concurrent 
powers  of  the  Federal  Government,  in  the  following  language: 
**When  the  American  people  created  a  national  legislature, 
with  certain  enumerated  powers,  it  was  neither  necessary  nor 
proper  to  define  the  powers  retained  by  the  States.  These 
powers  proceed,  not  from  the  people  of  America,  but  from 
the  people  of  the  several  States;  and  remain,  after  the  adoption 
of  the  Constitution,  what  they  were  before,  except  so  far  as  they 
may  be  abridged  by  that  instrument.  In  some  instances,  as  in 
making  treaties,  we  find  an  express  prohibition ;  and  this  shows  \ 
llie  sense  of  the  convention  to  have  been  that  the  mere  grant  of 

80  By  the  enactment  of  a  federal  law  a  state  law  governing  the  same  subject 
is  not  nullifled  but  merely  suspended  during  the  existence  of  the  federal 
statute.  Upon  the  repeal  of  the  federal  statute,  the  state  law  again  operates 
without  any  re-enactment  by  the  State. 

314  Wh.  122;  4  L.  ed.  529. 
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a  power  to  Congress  did  not  implj  a  prohibition  on  the  States  to 
excrciije  the  same  power.  But  it  iia^  never  been  supposed  that  thi^ 
concurrent  power  of  legialation  extended  to  every  possible  case  in 
^vkich  its  exercise  by  the  States  has  not  been  expressly  prohibited. 
The  confusion  resulting  from  such  a  practice  would  be  endless. 
The  principle  laid  down  by  the  counsel  for  the  plaintiff,  in  this* 
^—^  respect,  is  luidoubtedly  correct*  Whenever  the  terms  in  which  a  \ 
^y  poirver  is  granted  by  Congress,  or  the  nature  of  the  power  re<)uired 
W  thax  it  should  be  exercised  exclusively  by  Congress,  the  subject  id 
I  ^s  completely  taken  from  the  state  legislatures  as  if  they  had  been 
^^  ex j>  3-essly  forbidden  to  act  on  it." 

^f  The  principle  thus  stated  by  Marshall  is  a  simple  and  rational 
W  on^^  and  has  never  been  departed  from  by  the  Supreme  Court, 
^^thoxigh  that  court  has  at  times  varied  in  its  judgment  whether  the 
^■^^^^(0*6  of  a  given  power  is  such  as  to  preclude  state  action  in  the 
ab^^^^nce  of  congressional  regulation. 

JTh  Houston  V,   Moore^  Justice  Johnson  says:    '*  The   Con- 
sti^^iition    containing    a    grant    of    powers    in    many    instances 
&i^»xilar    to    those   already   existing    in   the    state   govermncnts, 
^ikd   some    of    those    being    of   \4tal    importance    also    to    state 
5^>^tliority  and  statue  legislation,  it  is  not  to  be  admitted  that  the 
lJ\t*re  gram  of  such  powers  in  affirmative  terms  to  Congress,  does, 
f^f  Be,  transfer  an  exclusive  sovereignty  on  such  subjects  to  the 
letter.    On  the  contrary,  a  reasonable  interpretation  of  that  instru- 
Uient  necessarily  leads  to  the  couclusion  that  the  ]iowers  so  granted 
are  never  exclusive  of  similar  powers  existing  in  the  States,  unless 
where  the  Constitution  has  expressly,  in  terms,  given  an  exclu- 
sive power  to  Congress,  or  the  exercise  of  a  like  power  is  pro- 
hibited to  the  States,  or  there  is  a  direct  repugnancy  or  incom- 
patibilitr  in  the  exercise  of  it  by  the  States.    The  example  of  the 
first  class  is  to  be  found  in  the  exclusive  legislation  delegated  to 
Congress  over  places  purchased  by  the  consent  of  the  legislature 
of  the  State  in  wliich  the  same  shall  bo,  for  forts,  arsenals,  dock- 
yards, etc.;  of  the  second  class,  the  prohibition  of  a  state  to  coin 
money  or  emit  bills  of  credit;  of  the  third  class,  as  this  court  have 
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already  held,  the  power  to  establish  a  uniform  rule  of  naturaliza- 
tion (Chirac  v.  Chirac,  2  \Vh.  259 ;  4  L.  ed.  234)  and  the  dele- 
gation of  admiralty  and  maritime  jurisdiction  (Martin  v.  Hunter, 
1  Wh.  304;  4  L.  ed.  97).  In  all  other  cases  not  falling  within 
the  classes  already  mentioned,  it  seems  unquestionable  that  the 
States  retain  concurrent  authority  with  Congress,  not  only  upon 
the  letter  and  spirit  of  the  Eleventh  [Tenth  ?]  Amendment  of  the 
Constitution,  but  upon  the  soundest  principles  of  general  rea- 
soning." 

So,  later,  in  Cooley  v.  Board  of  Wardens^  the  court  declare: 
'*  The  grant  of  commercial  power  to  Congress  does  not  contain 
any  terms  which  exi)ressly  exclude  the  States  from  exercising  an 
authority  over  its  subject-matter.  If  they  are  excluded  it  must 
be  because  the  nature  of  the  power  thus  granted  to  Congress 
requires  that  a  similar  authority  should  not  exist  in  the  States." 

Still  later,  in  Cardwell  v.  American  Eiver  Bridge  Co.,^  the 
court,  after  quoting  a  number  of  cases,  say:  "These  cases'* 
illustrate  the  general  doctrine  now  fully  recognized,  that  the 
commercial  power  of  Congress  is  exclusive  of  state  authority 
only  when  the  subjects  upon  which  it  is  exerted  are  national 
in  their  character  and  admit  and  require  uniformity  of  regu- 
lations aflFecting  alike  all  the  States,  and  that  when  the  sub- 
jects within  that  i)ower  are  local  in  their  nature  or  operation,  or 
constitute  mere  aids  to  commerce,  the  States  may  provide  for 
their  regulation  and  management  until  Congress  intervenes  and^ 
supersedes  their  action." 

Applying  this  principle  the  Supreme  Court  has  held  that  the 
States  may  legislate  regarding  such  matters  as  pilotage,  wharves, 
harbors,  etc. ;  but  may  not,  even  though  Congress  has  not  acted, 
take  liny  steps  that  in  effect  will  operate  to  hinder  or  regulate  the 
carrying  on  of  interstate  commerce  itself.  "  The  power  of  Con- 
gress," the  court  has  said  in  Brown  v.  Houston,^  "  is  certainly  so 
far  exclusive  that  no  State  has  power  to  make  any  law  or  r^ula- 

S3  12  How.  29fl;   13  L.  ed.  996. 

34  113  U.  S.  20.3;  5  Sup.  Ct.  Rep.  423;  28  L.  ed.  959. 

35  114  U.  S.  622;  5  Sup.  Ct.  Rep.  1091;  29  L.  ed.  257. 
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tion  which  will  affect  the  full  and  unrestrained  intercourse  and 
trade  between  the  States,  as  Congress  has  left  it,  or  which  will  im- 
pose any  discriminating  burden  or  tax  upon  the  citizens  or  prod- 
ucts of  other  States  coming  or  brought  within  its  jurisdiction.  All 
laws  and  regulations  are  restricted  by  natural  freedom  to  some 
extent,  and  where  no  regulation  is  imposed  by  the  government 
which  has  the  exclusive  power  to  regulate,  it  is  an  indication  of 
its  will  that  the  matter  shall  be  left  free.  So  long  as  Congress 
does  not  pass  any  law  to  regulate  commerce  among  the  several 
States,  it  thereby  indicates  its  will  that  the  commerce  shall  be 
free  and  un trammeled,  and  any  regulation  of  the  subject  by  the 
State  is  repugnant  to  such  freedom.^'  ^^ 

K  For  a  fuU  discussion  of  the  concurrent  legislative  powers  of  the  States 
with  reference  to  interstate  and  foreign  commerce,  see  chapter  XLII.  For  a 
further  discussion  of  concurrent  powers  with  reference  to  the  federal  control 
of  elections,  see  chapter  XXXVIII. 


CHAPTER  IV. 

THE  SUPREMACY  OF  FEDERAL  AUTHORITY. 

§  42.  Federal  Supremacy. 

The  supremacy  of  the  Federal  Government,  when  0{>erating 
within  its  constitutional  sphere,  over  all  persons  and  bodies  politic 
within  its  territorial  limits,  is  no  longer  open  to  question.  That 
the  extent  of  this  federal  constitutional  sphere  of  action  is  to  be 
determined  in  the  last  resort  by  the  federal  Supreme  Court,  is 
equally  well  settled. 

The  maintenance  of  this  supremacy  unimpaired,  while  at  the 
same  time  presen-ing  to  the  States  their  proper  autonomy  and 
independence  of  action,  has,  however,  been  a  difficult  task;  and, 
so  long  as  the  federal  form  is  retained,  this  task  will  continue  to 
tax  to  the  utmost  the  legal  and  political  abilities  of  our  courts 
and  political  bodies.  With  a  quite  proper  motive  those  who  have 
controlled  the  public  actions  of  the  States,  and  those  who  have 
guided  the  activities  of  the  United  States,  have  sought  for  their 
respective  governments  the  greatest  possible  constitutional  power 
and  independence,  and,  therefore,  have  not  hesitated  to  occupy 
debatable  territory.  Thus,  without  there  being  any  denial  of  the 
supremacy  of  tlie  federal  law,  when  operating  within  its  proper 
field,  or  of  the  right  of  the  federal  Supreme  Court  to  determine. 
in  Jinal  resort,  the  extent  of  that  proper  field^^^jeguaniLfiaafljygts 
have  resulted,  'ihese  contlicts  in  their  many  and  varied  forma 
furnish  much  of  the  material  for  the  present  treatise,  and  they 
will  be  severally  considered  in  their  logical  order.  It  will  not 
be  without  value,  however,  to  review  in  this  introductory  chapter 
some  of  the  more  important  cases  in  which  the  supremacy  of 
federal  over  state  law  has  been  generally  and  broadly  asserted. 

The  general  statement  may  be  made  that,  since  the  banning 
of  our  present  Government,  in  no  instance  has  the  federal  Su- 
premo Court  failed  to  assert  the  supremacy  of  the  federal  power 
when  its  authority  has  been  attacked  by  the  States.     In  1793 

the  court  upheld  its  right  under  the  Constitution,  as  it  then  stood, 
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to  entertain  a  suit  against  the  State  of  Georgia  brought  by  a 
citizen  of  another  State.*  The  next  year  the  court  clearly  inti- 
ttiated  that  it  would  disregard  a  state  law  in  conllict  vnth  a  federal 
treaty.^  The  supremacy  of  federal  law  was  again  asserted  the 
next  year  in  Penhallow  v.  Doane,^  and  in  179G  in  Ware  v. 
Hylton.*  In  Oalder  v.  BulF'  the  doctrine  was  definitely  asserted, 
though  its  application  was  not  found  necessary,  that  a  state  law 
^G  conflict  with  the  federal  Constitution  would  be  disregarded. 
^^    1809,  in  United  States  v.  Peters,**  this  action  became  neces- 

I—  sar^^  and  the  doctrine  was  applietl,  Cliief  Justice  ^larshall 
BpeakiBg  for  the  unanimous  court,  saying:  It*  If  the  legis- 
'^^'ttres  of  the  several  States  may,  at  will,  annul  the  judg- 
^^^ta  of  the  courts  of  the  United  States^  and  destroy  the 
^SHts  acquired  under  these  judginentSj  the  Tonstitution  be- 
^orrxes  itself  a  solemn  mockery;  and  the  nation  is  deprived 
^f  the  means  of  enforcing  its  laws  by  the  instrumentality  of  its 
^^*X3  tribunals.  So  fatal  a  result  must  be  deprecated  by  all,  and 
tlie*  people  of  Pennsylvania,  as  weU  as  the  citizens  of  every  other 
^^^^te,  must  feel  a  deep  interest  in  resisting  principles  so  de- 
stf  ijietive  of  the  Union  and  in  asserting  consequences  so  fatal  to 
^J^oxDselves.  •  .  ,  The  State  of  Pennsylvania  can  possess  no 
^t):i:istitutional  right  to  resist  the  legal  process  which  may  be 
mx^^T'fed  in  this  cause."  **  It  will  bo  readily  conceived,'^  the  great 
'^fciief  Justice  concludes,  **  that  the  order  which  this  court  ia 
^^ Joined  to  make  by  the  high  obligations  of  duty  aud  of  law^  is 
^"^t:  made  without  extreme  regret  at  the  necessity  which  has 
i&cJxiced  the  application,  Bu't  it  is  a  solemn  duty,  and  therefore 
^^*at  be  performed.  A  peremptory  mandamus  must  be  awarded/' 
Tn  IS  10  and  1813  state  laws  were  again  held  void  by  the 
Sn  j:>reme  Court  bex'anse  in  conflict  with  the  federal  Constitution^ 

^   C:iiiAbriIm  V.  Georgia.  2  DaU.  419;  1  L.  ed.  440. 
^  Omjfia  V.  Brttilftford,  3  DalL  1;  1  L,  e<i.  483. 

*  3  DnlL  64;   1  L.  €<!.  507. 

•  3»  Dull.  199 :  I  L.  ed.  568. 
*^  DnlL  386;  I  L.  ed.  C48, 
•  S  Ct.  us  I  3  L.  ed.  53. 
^  Flffrlier  v.  Peck   (6  Cr.  S7;  3  L.  ed.  162) ;  New  Jersey  t.  WHboh  (7  Cr. 
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Einally  in  the  great  case  of  McCulloch  v.  Maryland,^  decided  in 
1819,  not  only  was  a  state  law  held  void,  but  the  general  doc- 
trine declared  that  the  State  cannot,  in  the  exercise  of  its 
resen-ed  powers,  even  of  the  highest  of  them,  interfere  with 
the  operation  of  a  federal  agency  even  though  that  agency  be 
one  of  convenience  and  not  of  necessity  to  the  United 
States.  "  The  States  have  no  power,"  it  was  declared,  "  by  taxa-  / 
tion  or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner 
control  the  operations  of  the  constitutional  laws  enacted  by  Con- 
gress to  carry  into  execution  the  powers  vesited  in  the  Federal 
Grovernment.  This  is,  we  think,  the  unavoidable  consequenoe  of 
that  supremacy  which  the  Constitution  has  declared." 

In  Martin  v.  Hunter's  Lessee,®  decided  in  1816,  and  in  Coh^iB 
V.  Virginia,*^  decided  in  1821,  the  Supreme  Court  upheld  its  au- 
thority to  review,  on  writs  of  error,  decisions  of  state  courts  ad- 
verse to  alleged  federal  rights,  the  exercise  of  this  jurisdicti(»i 
having  been  provided  for  by  the  famous  twenty-fifth  section  of  the 
Judiciary  Act  of  1789.  Justice  Story  who  spoke  for  the  court 
said :  '*  The  courts  of  the  United  States  can,  without  question, 
revise  the  proceedings  of  the  executive  and  legislative  authorities 
of  the  States,  and  if  they  are  found  to  be  contrary  to  the  Consti- 
tution may  declare  them  to  be  of  no  legal  validity.  Surely,  the 
exercise  of  the  same  right  over  judicial  tribimals  is  not  a  higher  or 
more  dangerous  act  of  sovereign  power." 

In  Cohens  v.  Virginia,"  Chief  Justice  Marshall,  speaking  for 
the  court,  said :  "  If  it  could  be  doubted,  whether  from 
its  nature  it  [the  National  Government]  were  not  supreme 
in  all  cases  where  it  is  empowered  to  act,  that  doubt  would 
be  removed  by  the  declaration  that  '  this  Constitution  and  the 
laws  of  the  L^nited  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made  or  which  shall  be  made  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  shall  be  bound  thereby,  any- 

8  4  \Vh.  316;  4  L.  ed.  579. 

9  1  Wh.  304;  4  L.  ed.  97. 

10  6  Wh.  264;  5  L.  ed.  257. 
U6  Wh.  264;  5  L.  ed.  257. 
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tting  in  the  Consrihition  or  laws  of  any  Stat©  to  the  contrary 
norvntbstandlDg/     This   18   the   autharitative   language   of   the 
Auieriean  people,  and,  if  tb^  gentlemen  please,  of  the  American 
States.    •    •    .    The  people  made  the  Constitution  and  the  people 
^n  unmake  it    .    .     *    But  this  supreme  and  irresistible  power 
to   make  or  to  unmake  resides  only  in  the  whole  body  of  the 
f^ojjle:  not  in  any  subdivision  of  them.     The  attempt  of  any  of 
^^   parts  to  exercise  it  is  usurpation,  and  ought  to  be  repelled  by 
(hoa^  to  whom  the  people  have  delegated  the  power  of  repelling 
*^       ...    The  framers  of  the  Constitution  were  indeed  unable 
to    isiake  any  provisions  which  should   protect   tliat  instrument 
•^^inst  a  general  combination  of  tlie  States,  or  of  the  people  for 
*^     destruction;  and^  conscious  of  this  inability,  they  have  not 
^acl<t  the  attempt.     But  they  were  able  to  provide  against  the 
op^i*ation  of  measures  adopted  in  any  one  State,  whose  tendency 
niight  be  to  arrest  the  execution  of  the  law^ ;  and  this  it  was  the 
pft^t  of  wisdom  to  attempt    We  think  they  have  attempted  it," 
Tte  importance  of  the  doctrine  that  was  emphatically  declared 
in  these  two  eases  it  is  impossible  to  exaggerate.    This  the  uphold- 
«»    of  States'  Rights  clearly  saw.     Thus  Calhoun  later  wi-ote:** 
''  Tte  effect  of  this  is  to  make  the  government  of  the  United  States 
th^  sole  Judge,  in  the  last  resort,  as  to  the  extent  of  its  powers,  and 
to  place  the  States  and  their  separate  governments  and  institu- 
tions at  its  mercy.     It  would  be  a  waste  of  time  to  undertake  to 
diow  that   an   assumption   that  would   destroy   the   relation   of 
W)rdinate3  between  the  government  of  the  United  St4ites  and 
those  of  the  several  States,^ —  which  would  enable  the  former,  at 
pleasure,  to  absorb  the  reserved  powers  and  to  destroy  tlie  insti- 
tntioii!^  social  and  political,  which  the  Constitution  was  ordained 
to  establish  and  prote**t,  is  wholly  inconsistent  with  the  federal 
theory  of  government,   though   in   perfect   accordance   with   the 
national  theory.     Indeerl,  I  might  go  further  and  assert,  that  it 
13,  of  Itself,  all  sufficient  to  convert  it  into  a  national,  consoli- 
dated government" 

i^iyUcoursc  on    the   Constitution   and   Ooremmrnf   of  the   United   State$» 
Wcrkt,  I,  338. 
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During  the  same  year  that  the  case  of  McOulloch  v.  Marylaad 
was  decided,  two  other  state  laws  were  held  void  by  the  Supreme 
Court,  one  of  New  York,  in  Sturges  v.  Crowinshield,^^  and  one  of 
Kew  Hampshire  in  Dartmouth  College  v.  Woodward." 

In  1824,  in  Osbom  v.  Bank  of  the  United  States^*^  the  attempt 
of  Ohio  to  tax  the  federal  bank  was  declared  unconstitutional.  In 
1829,  in  Weston  v.  Charleston,***  a  municipal  tax  on  stock  of  the 
J  United  States  held  by  citizens  of  the  city  of  Charleston  was  held 
invalid.  In  1824,  in  the  case  of  Gibbons  v,  Ogden,^^  was  begun 
that  long  line  of  decisions  which  has  established  the  power  of  the 
United  States  to  regulate  interstate  commerce  free  from  state  in- 
terference—  an  authority  the  exercise  of  which  has  done  so  much 
to  increase  the  actual  power  and  influence  of  the  National  Govern- 
ment. In  this  case  a  law  of  the  State  of  New  York  was  held 
void. 

In  1823,  a  law  of  Kentucky  was  held  of  no  force  by  the  federal 
court,*®  and  in  1830  a  law  of  Missouri  received  similar  treat- 
ment.*® In  1832  in  Worcester  v.  Georgia,^  an  act  of  the  State  of 
Georgia  was  held  void,  but  the  Supreme  Court  failed  to  secure  the 
release  of  the  plaintiff  who  had  been  imprisoned  under  it.  This 
failure  was  due,  however,  not  to  the  weakness  on  part  of  the 
Federal  Government  but  to  the  refusal  of  the  President  to  lend  his 
executive  aid. 

From  1835  to  the  outbreak  of  the  Civil  War  there  can  be  no 
question  but  that  the  Supreme  Court  of  the  United  States  exerted 
a  much  less  potent  influence  in  solidifying  and  expanding  the 
federal  power  than  it  had  exercised  during  the  thirty-five  years 
preceding.  During  the  two  terras  of  office  of  elackson,  five  vacan- 
cies occurred  in  the  Supreme  Court,  among  them  that  of  the 

13  4  Wh.  122;  4  L.  ed.  629. 
1*4  Wh.  518;  4  L.  ed.  629. 
15  9  Wh.  738;  6  L.  ed.  204. 
1^5  2  Pet.  449;  7  L.  ed.  481. 

17  9  Wh.  1 ;  6  L.  ed.  23. 

18  Green  v.  Biddle   (8  Wh.  1;  5  L.  cd.  647). 

19  Craig  V.  Missouri  (4  Pet.  410;  7  L.  ed.  903). 

20  6  Pet.  615;   8  L.  ed.  483. 
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Chief-Justiceeliip  to  wliicb  Taney  was  axjix>iiited  in  1835.     Tlie 
effect  oi  the  new  appiiiiituietit^  upon  tlie  views  of  tlie  court  was 
shown  almost  immediately.     In  the  ease  of  Briscoe  \\  Bank  of 
Keatucky/^  wliicli  had  been  argued  just  before  the  death  of  ilar- 
^ha^f  the  issue  by  the  bank  of  bilk  of  credit  had  been  held  uncon- 
stitutional*    A  rehearing  being  granted  an<l  the  case  coming  on 
for  argument  under  Taney,  the  action  of  the  bank  was  sustained 
and  the  previous  decision  reversed.     The  decision  uiarked  the  be- 
giuning  of  a  new  era  in  the  history  of  constitutional  interpreta- 
rion.     Up  to  this  time  the  court  had,  upon  all  possible  occasions, 
upheld  the  General  Governuient  in  the  exercise  of  its  jiowera,  and 
h^d  teld  the  States  stinctly  to  the  obligations  imposed  upon  them 
by  the  Constitution.    Xow,  however,  it  began  if  anything  to  lean 
the  other  way.     In  Briscoe  v.  Bank  of  Kentucky,  departing  from 
its  former  practice,  by  an  extremely  loose  interpretation  of  a  con- 
iititutional  limitation  that  had  been  laid  upon  the  States,  it  ren- 
J**fed  practically  nugatory  one  of  the  provisions  of  the  Const  it  u- 
lioiu     Other  decisions  similarly  favorable  to  States'  Eights  ful- 
IwetL   In  the  case  of  City  of  New  York  v.  itiln,^  a  ^tate  law  was 
sustained  which  might  easily  have  been  held  an  interference  with 
the  federal  control  of  interstate  commerce.     In  the  ("harles  River 
Bridge  Co.  v.  Warren  Bridge  Co.^  a  doubtful  state  law  was  again 
upheld.    lu  the  License  Cases^  interpretations  of  the  Commerce.. 
Clause  favorable  to  the  States  were  given.    In  Kentucky  v,  Denni-  ^ 
son^  it  was  held  that  thnngh  the  federal  Constitution  made  it.  a 
<lutT  of  a  State  to  surrender  to  another  State  a  fugitive  from 
justice  from  tiiat  State,  there  was  no  constitutional  means  by 
which  the  Federal  Govermnent  could  compel  the  performance  of 
tbAl  duty.      In   all   these  cases   the   States  were  favored  at  the 
expense  of  the  auThority  of  the  General  Government* 

In  1841,  in  Prigg  v.  Pennsylvania,'*'^  a  state  law  attempting  the 
regulation  of  the  return  of  fugitive  slaves  was  held  unconstitu- 

»U  Pet.  257;  0  L.  eel.  709. 
»11  Pet,  102;  n  L.  ed,  648. 
on  Pet.  420;  9  h.  ed,  773. 
t*$  How.  504;  12  L.  e<1.  256. 
M24  How.  66;  16  L.  ,-d.  717. 
=•16  Pet.  539;   10  L.  ed.  1060. 
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\  tional  and  void  on  the  ground  that  this  subject  was  wholly  with- 
drawn from  the  control  of  the  States.  Taney,  however,  though 
concurring  with  the  majority  in  holding  unconstitutional  the  par- 
ticular law  in  question,  took  pains  to  assert  that  there  was  no  con- 
stitutional incompetence  on  the  part  of  the  State  to  pass  laws  the 
intention  and  actual  effect  of  which  were  to  assist  the  Federal 
Government  in  the  capturing  and  returning  of  fleeing  negroes. 

Regarding  the  attitude  of  the  Supreme  Court  during  this 
period,  the  important  fact  is  to  be  noticed  that,  though  it  threw 
the  weight  of  its  influence  upon  the  side  of  the  States  so  far  as 
concerned  a  liberal  interpretation  of  the  powers  reserved  to  them 
by  the  Constitution,  not  once,  in  the  slightest  measure,  did  it  dur- 
ing these  years,  any  more  than  it  had  done  in  the  years  preceding, 
intimate  that  the  actual  legal  and  political  supremacy  was  not 
vested  in  the  National  Government.  The  position  of  Taney  and 
of  the  court  upon  this  point  was  clearly  shown  in  the  judgment 
rendered  and  in  the  opinion  delivered  in  the  case  of  Ableman  v. 
Booth,^  decided  in  1859.  The  facts  of  this  case  were  these:  Booth 
had  been  tried  in  a  lower  federal  court  for  a  violation  of  the 
federal  fugitive  slave  law  of  1850,  and  had  been  foimd  guilty  and 
sentenced  to  imprisonment.  The  highest  court  of  the  State  of 
Wisconsin,  however,  stepped  in,  disregarded  this  judgment  and  re- 
leased the  prisoner.  Xot  only  this  but  it  went  on  to  declare  that 
its  decision,  thus  rendered,  was  subject  to  no  appeal  and  was  con- 
clusive upon  all  the  courts  of  the  United  States ;  and  when  a  writ 
of  error  from  the  United  States  Supreme  Court  directed  to  the 
Wisconsin  court  was  issue^l,  the  clerk  of  the  state  court  replied 
to  it  that  he  had  been  directed  to  make  no  return,  and  refused 
to  make  up  and  send  a  record  of  the  case  to  the  federal  court. 
Thereupon  the  Attorney-General  of  the  United  States  filed  in 
the  Supreme  Court  of  the  United  States  an  uncertified  record 
which  it  was  ordered  should  be  received  as  though  returned  by 
the  clerk  of  tlie  Wisconsin  court.  Having  thus  gotten  the  case 
before  it,  despite  the  resistance  of  the  State,  the  decision  of  the 

27  21  How.  606;  16  L.  ed.  169. 


The  Sufkeuacy  of  Fedekai,  Aitthoeity. 


85 


if, 


Supreme  Coiirt  thereupon  was  an  emphatic  coiidemnation  of  the 

iiuite'a  action*       **  Ho  State,  judge  or  court,"  declared  Taney  ^ 

who  rendered  the  opinion  of  the  court,  **  after  they  are  judicially 

iiiformed  that  the  party  is  imprisoned  under  the  authority  of  the 

txuted  States,  has  any  right  to  interfere  with  him,  or  require  him 

to  be  brought  before  thenu    And  if  the  authority  of  the  Slate,  in 

lonn  of  judicial  process  or  otherwise,  should  attempt  to  control 

tliG  marshal  or  other  authorized  olticer  or  agent  of  the  United 

i>ta.ies,  in  any  respect,  in  the  custody  of  his  prisoner,  it  would  be 

iiis    duty  to  resist  it,  and  to  call  to  his  aid  any  force  that  might  be 

neoessary  to  maintain  the  authority  of  law  against  illegal  inter-  \ 

^From  the  foregoing  brief  review  it  is  thus  seen  Ihat  prior  to 
ihe'    Civil  War  the  supreuiticy  of  the  federal  law  had  been  sus- 
tained under  a  wide  variety  of  circumstances  and  that  the  result- 
ing subordinate  status  of  the  States  had  been  made  fully  evident, 
1'ba.t  status  the  people  of  certain  of  the  Southern  States  in  1861 
decided  no  longer  to  supi>ort,  and  in  defense  of  their  views,  de- 
clared their  respective  eoiiimonwealthg  independent  of  the  Union, 
aud  in  support  of  this  independence  resorted  to  the  arbitrament 
of  ^r.    That  this  secession  was  an  illegal  act,  and  that,  therefore 
tUe  seceding   States,    froi^   the  constitulional   viewpoint,    never 
were  out  of  the   Unions   has  repeatedly   been   declared   by   the 
Siipreme    Court.       In    Texas    v.    White^    the    Union    was    de- 
clared   to    be    "  an    indestructible    Union    composed    of    inde- 
structible   States.'*       The    opinion   continues:      **  When,    there- 
fore. Texas  became  one  of  the  United  States,  she  entered  into  an 
indissoluble  relation.     .     .     ,     The  act  which  consummated  her 
adniiiision  into  the  Union  was  something  luore  thau  a  compact; 
ir  was  the  incorporation  of  a  new  member  into  the  political  body. 
The  union  between  Texas  and  the  other  States  was  as  complete^ 
as  perpetual  and  as  indissoluble  as  the  union  between  the  original 
tales.     There  was  no  place  for  reconsideration,  or  revocation^ 
xcept  throufjh  revolution,  or  through  the  consent  of  the  States, 
Considered,  therefore,  as  transactions  under  the  Constitution,  the 
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ordinance  of  secession,  adopted  by  the  convention  and  ratified  by 
a  majority  of  the  citizens  of  Texas,  and  all  the  acts  of  her  l^is- 
lature  intended  to  give  effect  to  that  ordinance,  were  absolutely 
null.  They  were  utterly  without  operation  in  law.  The  obliga- 
tions of  the  State,  as  a  member  of  the  Union,  and  of  every  citizen 
of  the  State,  as  a  citizen  of  the  United  States,  remained  perfect 
and  unimpaired.  It  certainly  follows  that  the  State  did  not  cease 
to  be  a  State,  nor  her  citizens  to  be  citizens  of  the  Union." 

In  Knox  v.  Lee^  the  court  said,  speaking  through  the  mouth 
of  Justice  Bradley :  *'  The  doctrine  so  long  contended  for,  that 
the  federal  Union  was  a  mere  compact  of  States,  and  that  the 
States,  if  they  chose,  might  annul  and  disr^ard  the  acts  of  the 
national  legislature,  or  might  secede  from  the  Union  at  their 
pleasure,  and  that  the  General  Government  had  no  power  to  coerce 
them  into  submission  to  the  Constitution,  should  be  regarded  as 
definitely  and  forever  overthrown.  This  has  been  finally  affected 
by  the  national  power,  as  it  had  often  been  before  by  overwhelm- 
ing argument.  .  .  .  The  United  States  is  not  only  a  govern- 
ment, but  it  is  a  National  Government,  and  the  only  government 
in  this  country  that  has  the  character  of  nationality." 

§  43.  The  States  May  Not  Be  Coerced. 

In  a  Confederacy  wliich  is,  in  effect,  a  league  of  completely 
sovereign  States,  such  coercion  as  it  may  be  necessary  for  the 
central  power  to  apply,  may  in  certain  cases  be  directed  directly 
against  the  States  as  such. 

In  a  Federal  State  such  as  the  United  States  is  now  agreed  to 
be,  the  supremacy  of  the  national  authority  is  never  maintained 
by  direct  action  against  its  member  Commonwealths,  but  is  ex- 
hibited in  its  authority  to  execute  its  will  upon  all  persons  subject 
to  its  jurisdiction,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding,  and  irrespective  of  what 
may  be  the  opinions  and  effects  of  those  exercising  the  political 
powers  of  those  States. 

»12  Wan.  457;  20  L.  ed.  2S7. 
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The  individual  Commonwealths,  having  a  political  status  only 
as  members  of  the  Union,  have  not  the  legal  power  to  place  them- 
selves, as  political  bodies,  in  opposition  to  the  national  will.    Their 
legislatures,  their  courts,  or  their  executive  oflB.cials  may  attempt 
acts  unwarranted  by  the  federal  Constitution  or  federal  law,  and 
they  may  even  command  that  their  citizens  generally  shall  refuse 
obedience  to  some  specified  federal  laws  or  the  federal  authorities 
generally,  but  in  all  such  cases,  such  acts  are,  legally  viewed, 
sin^ply  void,  and  all  individuals  obeying^  them  subject  to  punish- 
ment as  offenders  against  national  law.     The  fact  that  their  re- 
spective States  have  directed  them  to  refuse  obedience  or  to  offer  I 
resistance  to  the  execution  of  the  federal  laws  can  afford  them 
no  immunity  from  punishment,  for  no  one  can  shelter  himself 
l)ehind  an  unconstitutional  law,  such  a  law  being,  in  truth,  as 
-we  have  seen,  not  a  law  at  all,  but  only  an  unsuccessful  attempt 
at  a  law. 

Thus  President  Lincoln,  in  his  first  inaugural  message,  as- 
sumed the  correct  constitutional  position  when  he  declared  that 
the  Federal  Government  could  not  wage  public  war  against  a 
State,  not,  however,  because  of  a  lack  of  constitutional  authority 
to  maintain  in  every  respect  its  supremacy,  but  because  from  the 
very  nature  of  the  Union  a  State,  qua  State,  could  not  place  itself 
in  a  i)osition  where  coercion  could  be  applied  to  it.  After  an  argu- 
ment tending  to  show  the  sovereign  character  of  the  Union,  and 
that  it  was  intended  to  be  perpetual,  he  declared :  "  It  follows 
from  these  views  that  no  State  upon  its  own  mere  motion  can  law- 
fully get  out  of  the  Union ;  that  resolves  and  ordinances  to  that 
effect  are  legally  void,  and  that  acts  of  violence  within  any  State 
or  States  against  the  authority  of  the  United  States  are  insur- 
rectionary or  revolutionary,  according  to  circumstances.  I 
therefore  consider  that,  in  view  of  the  Constitution  and  the  laws, 
the  Union  is  unbroken,  and  to  the  extent  of  my  ability  I  shall 
take  care,  as  the  Constitution  itself  expressly  enjoins  upon  me, 
that  the  laws  of  the  Union  be  faithfully  executed  in  all  the  States. 
In  doing  this  there  needs  to  be  no  bloodshed  or  violence, 
and  there  shall  be  none  unless  it  be  forced  upon  the  national  au- 
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thority.  The  power  conferred  upon  me  will  be  used  to  hold, 
oocupy  and  possess  the  property  and  places  bel(Higing  to  the  Goy- 
emment  and  to  collect  the  duty  and  imposts;  but  beyond  what 
may  be  necessary  for  these  objects,  there  will  be  no  invasion,  no 
using  of  force  against  or  among  the  people  anywhere." 

In  taking  this  position  Lincoln  had  to  treat  the  war  when  it 
began  as  merely  an  insurrection  in  which  the  coercion  and  punish- 
ments were  to  be  applied  to  individuals.  Thus  he  began  his 
Proclamation  of  April  15,  1861,  in  which  he  called  for  seventy- 
five  thousand  of  the  militia  of  the  States,  by  saying:  "  Whereas 
the  laws  of  the  United  States  have  been  for  some  time  past  and 
now  are  opposed  and  the  execution  thereof  obstructed  in  the 
States  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi, 
Louisiana  and  Texas,  by  combinations  too  powerful  to  be  sup- 
pressed by  the  ordinary  course  of  judicial  proceedings:''  and 
closed  by  commanding  '*  the  persons  composing  the  comMnations 
aforesaid  to  disperse  and  retire  peaceably  to  their  respective  abodes 
within  twenty  days  from  this  date." 

As  further  showing  the  theory  as  to  the  nature  of  the  contest 
that  was  held  by  the  National  Government  is  the  fact  that  Con- 
gress did  not  "  declare  war "  against  the  South,  or,  when  the 
struggle  was  over,  enter  into  a  treaty  of  peace  with  the  Southern 
Confederacy.  The  United  States  did  not  recognize  that  the  Con- 
federacy had  or  could  have  a  standing  as  a  political  power  with 
which  it  might  deal  as  with  a  foreign  State.  One  after  another, 
the  surrender  of  his  forces  by  each  Confederate  general  was  ac- 
cepted as  an  act  of  war  and  thus  the  Confederacy  left  to  collapse 
and  disappear  without  any  formal,  official  act  to  mark  its  demise. 
The  possession  by  the  Federal  Government  of  f^ll  power  to 
protect  any  right  and  to  enforce  any  law  of  its  own  at  any  timoy 
and  at  any  place  within  its  territorial  limits,  any  resistance  of 
private  individuals,  or  state  officials,  acting  with  or  without  the 
authority  of  state  law  to  the  contrary  notwithstanding,  has  been 
uniformly  asserted  by  the  Supreme  Court  whenever  suxdi  an  as- 
sertion has  been  necessary.  Thus  in  1824,  in  the  case  of 
Osbom  V.  Bank  of  the  United  States,^^  Chief  Justice  Mar- 
io 9  Wh.  738;  0  L.  ed.  204. 
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shall    met    the    argument    that    the    suit,    being    against    one 
of  its  officials  and  based  upon  acts  committed  by  him  in  his 
official  capacity,  was  in  fact  a  suit  against  the  State  of  Ohio,  one, 
therefore,  which,  under  the  Eleventh  Amendment,  the  court  was 
without  authority  to  try,  by  declaring:    *'A  denial  of  jurisdiction 
forbids  all  inquiry  into  the  nature  of  the  case.    It  applies  to  all 
cases  perfectly  clear  in  themselves ;  to  cases  where  the  [Ifational] 
Government  is  in  the  exercise  of  its  best  established  and  most 
essential  powers,  as  well  as  to  those  which  may  be  deemed  ques- 
tionable.    It  asserts  that  the  agents  of  a  State,  alleging  the  au- 
thority of  a  law,  void  in  itself,  because  repugnant  to  the  Constitu- 
tion, may  arrest  the  execution  of  any  law  of  the  United  States. 
It  maintains  that  if  a  State  shall  impose  a  fine  or  penalty  on  any 
j)erpon  employed  in  the  execution  of  any  law  in  the  United  States, 
it  may  levy  that  fine  or  penalty  by  a  ministerial  officer,  without 
the  sanction  of  even  its  own  courts;  and  that  the  individual, 
though  he  perceives  the  approaching  danger,  can  obtain  no  pro^ 
tection  from  the  judicial  department  of  the  [jSTational]  Govern- 
ment.    .     .     .     The  question,  then,  is  whether  the  Constitution 
of  the  United  States  has  provided  a  tribunal  which  can  peace- 
fully and  rightfully  protect  those  who  are  employed  in  carrj'ing 
into  execution  the  laws  of  the  Union  from  the  attempts  of  a 
particular  State  to  resist  the  execution  of  those  laws."     That 
Marshall  answered  this  question  in  the  affirmative  needs  not  be 
said. 

The  attitude  of  the  federal  Supreme  Court  in  the  case  of  Able- 
man  v.   Booth,  decided  in  1859,  has  already  been  mentioned. 
Again,  after  the  Civil  War,  the  court  said,  when  confronted  by 
the  proposition  that  because  the  United  States  was  without  any 
general   criminal  jurisdiction   it   might   not   punish   criminally 
individuals  who  had  violated  certain  of  its  laws  relating  to  eon- 
sessional  elections :    "  It  is  argued  that  the  preservation  of  peace 
and  good  order  in  society  is  not  within  the  powers  confided  to  the 
p^overnnient  of  the  United  States,  but  belongs  exclusively  to  the 
States.     Here  again  we  are  met  with  the  theory  that  the  govem- 
xnent  of  the  United  States  does  not  rest  upon  the  soil  and  terri- 
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tory  of  the  country.  We  think  that  this  theory  is  founded  on  an 
entire  misconception  of  the  nature  and  power  of  that  government 
We  hold  it  to  be  an  incontrovertible  principle  that  the  government 
of  the  United  States  may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every  foot  of  American  soil 
the  powers  and  functions  that  belong  to  iU  This  necessarily  in- 
volves the  power  to  command  obedience  to  its  laws,  and  hence 
the  power  to  keep  the  peace  to  that  extent."  *^ 

Finally  in  the  Debs  case,^^  a  case  growing  out  of  the  great 
railway  strike  of  1894,  the  plenitude  of  the  federal  power  was 
emphatically  stated.  Speaking  of  the  right  of  the  National  Gov- 
ernment to  protect,  by  armed  force  if  necessary,  interstate  com- 
merce and  the  transportation  of  the  mails,  tlje  court  said :  ''  If 
the  inhabitants  of  a  single  State  or  a  great  body  of  them  should 
combine  to  obstruct  interstate  commerce  or  the  transportation  of 
the  mails,  prosecution  of  such  offenses  had  in  such  a  community 
would  be  doomed  in  advance  to  failure.  And  if  the  certainty  of 
such  failure  was  known  and  the  National  Government  had  no 
other  way  to  enforce  the  freedom  of  interstate  commerce  and  the 
transportation  of  the  mails  than  by  prosecution  and  punishment 
for  interference  therewith,  the  whole  interests  of  the  Nation  in 
these  respects  would  be  at  the  absolute  mercy  of  a  portion  of  the 
inhabitants  of  a  single  State.  But  there  is  no  such  im.potency  in 
the  National  Government.  The  entire  strength  of  the  Nation  may 
be  used  to  enforce  in  any  part  of  the  land  the  full  and  free  exercise 
of  all  national  powers  and  the  security  of  all  rights  intrusted  by 

f  the  Constitution  to  its  care.     The  strong  arm  of  the  National 

' — - —  .1 

iiEx  parte  Siebold  (100  U.  S.  371 ;  25  L.  cd.  717).  In  United  States  v.  Reese 
(92  U.  S.  214;  23  L.  ed.  563),  1875,  the  court  said:  "Rights  and  immunitieB 
created  by  or  dependent  upon  the  Constitution  of  the  United  States  can  be 
piotocted  by  Congress.  The  form  and  manner  of  the  protection  may  be  such 
as  Congress,  in  the  legitimate  exercise  of  its  legislative  discretion,  shall  pro- 
vide. These  may  be  varied  to  meet  the  necessities  of  the  particular  right  to  be 
protected."  And  in  Strauder  v.  West  Virginia  ( 100  U.  S.  303 ;  25  L.  ed.  604), 
the  court  said:  "A  right  or  an  immunity,  whether  created  by  the  Constitu- 
tion, or  only  guaranteed  by  it,  even  without  any  express  delegation  of  power, 
may  be  protected  by  Congress." 

M/n  re  Debs  (158  U.  S.  504;  15  Sup.  Ct.  Rep.  900;  39  L.  ed.  1092). 
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Government  may  be  put  forth  to  brush  away  all  obstructions  to 
the  freedom  of  interstate  commerce  or  the  transportation  of  the 
mails.  If  the  emergency  arises,  the  army  of  the  Nation  and  all 
its  militia  are  at  the  service  of  the  Nation  to  compel  obedience  to 
its  laws." 

§  44.  Conclusion. 

The  forgoing  cases  sufficiently  illustrate  the  general  principle 
of  the  supremacy  of  the  federal  law.  The  maintenance  of  this 
principle,  by  the  exemption  of  federal  agencies  from  state  in- 
terference by  taxation,  by  means  of  federal  writs  of  habeas  corpus 
and  of  injunction  to  state  authorities,  and  by  the  removal  of  suits 
from  state  to  federal  courts,  will  be  discussed  in  the  next  succeed- 
ing chapters. 


CHAPTER  Y. 

THE  MAINTENANCE  OF  FEDERAL  SUPREMACY  —  THE  FREEDOM  OF 
FEDERAL  AGENCIES  FROM  INTERFERENCE  OR  CONTROL  BY  THE 
STATES. 

§  45.  State  Taxation  of  Federal  Governmental  Agencies^ 

The  successful  maintenance  of  a  federal  government^  under  any 
circumstances  a  most  difficult  task,  is  an  especially  difBcult  one 
in  the  United  States  where  federal  functions  are  exclusively  per- 
formed by  federal  agents  and  organs,  and  state  functions  by  state 
agents  and  organs.^  This  has  necessitated  the  maintenance  of  a 
complete  machinerj^  of  government  for  the  United  States,  and, 
similarly,  a  complete  political  organization  for  each  of  the  member 
States  of  the  Union.  This  arrangement  carries  with  it  the  general 
doctrine  that  the  States  may  not  in  any  wise  interfere  with  the 
operation  of  a  federal  organ  or  with  the  exercise  by  a  fed- 
eral agent  of  his  official  functions;  and  that,  conversely,  the 
Federal  Government  may  not  interfere  with  the  operation  of 
a  state  agency  or  the  official  actions  of  state  officials  when 
acting  within  the  constitutional  limits  reserved  to  the  States. 
Illustrations  of  these  general  principles  will  appear  throughout 
this  treatise.  Their  scojx?  and  significance  may,  however,  be  best 
exhibited  in  their  application  to  the  federal  and  state  taxing 
power,  and  to  a  discussion  of  this  especial  phase  of  the  subject 
this  and  the  next  succeeding  paragraphs  will  be  devoted. 

That  a  State  may  not,  in  the  exercise  of  its  reserved  powers, 
interfere  with  a  federal  governmental  agency  was  settled  once 
for  all  by  the  decision  of  the  iSupreme  Court  in  McCulloch  v. 

1  It  has  indeed  been  held  that  the  United  States  may  permit  or  even  request 
a  state  official  to  perform  a  federal  service,  but  there  is  no  constitutional 
means  by  which  such  state  official  may,  without  the  consent  of  his  State,  be 
compelled  to  do  so.  The  same  is  true  as  to  the  performance  by  a  federal 
Official  of  a  state  duty.  The  reason  for  this  rule  is  the  obvious  one  that 
otherwise  it  would  be  possible  for  one  government  to  so  burden  with  its  own 
duties  the  officials  of  the  other  government  as  seriously  to  interfere  with  the 
performance  by  those  officials  of  the  duties  laid  upon  them  by  their  own 
governments. 

[92] 
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Maryland,     This  case  was  all  the  stronger  in  that  the  federal 
ageiK-j,  with  whose  activity  it  was  alleged  that  Maryland  had  at- 
lemiited  to  interfere  by  taxing  it,  was  an  agency  neither  essential 
to  the  National  Government  nor  ex,pressly  provided  for  by  the 
Constitution.     The  power  to  establish  a   National  Bank  was  at 
most  only  an  implied  one,  and,  in  fact,  its  constitutionality  was 
vexy  wiJely  denied,  and,  years  after  this,  a  bill  providing  for  the 
establishnient  by  the  National  Government  of  a  similar  institution 
T^rsLs  vetoed  by  Presi*lent  Jackson  ujion  the  ground  of  its  unconsti- 
tix  tionality.     But  in  this  case  Maryland  had  not  only  denied  the 
corostiiiuionality  of  the  bank  but  took  the  position  that,  even  were 
it     constitutional,  she  had,  under  the  general  power  reserved  to 
heJT  of  taxing  all  oecupalions  carried  on  within  her  territorial 
limits^  the  right  to  tax  such  branches  of  the  bank  aa  might  be 
locrak'd  within  her  borders*    Thus,  in  this  case,  the  State  of  Mary- 
land  did  not  claim  that  she  might  directly  and  deliberately  in- 
terfere witli  the  operation  of  a  federal  law,  but  that  the  exercise 
by   her  of  an  otherwise  Icgitinnite  authority  could  not  be  declared 
tme^jiistitutional  simply  upon  the  ground  that,  indirectly,  or  by  re- 
i»«>te  possibility,  its  effect  was,  or  might  be,  to  interfere  with  the 
exeteise  of  a  legitimate  federal  power,    lu  other  words,  the  State 
tcK>k  the  ground  that,  while  acting  witldn  their  reserved  spheres 
<rf  authority,  the  States  were  as  independent  and  sovereign  as  was 
the  Union  while  operating  within  its  constitutional  sphere:  and 
that,  therefore,  their  direct  interests,  within  such  spheres,  might 
not  pro|)er]y  be  stibordinated  to  the  merely  indirect  interests  of 
the  Tiiiom    This  position  the  Supreme  Court  deulared  an  invalid 
ODe.    The  reasoning  of  ilarshall,  who  rendered  tlie  opinion,  was 
ad  follows:    "  The  sovereignty  of  a  State,*'  he  declared,  **  extends 
to  c^vervthing  which  exists  by  its  own  authority,  or  is  introduced 
by  its  permission;  hut  does  it  extend  to  those  means  which  are  em- 
ployed by  Congress  to  carry  into  execution  powers  conferred  on 
J  hat  body  by  the  people  of  the  United  States  *    We  think  it  demon- 
Ftrable  that  it  does  not.     The^  powers  are  not  given  by  the  pro|de 
of  a  single  State.     They  are  given  by  the  people  of  the  United 
States  to  a  government  whose  lawa^  made  in  pursuance  of  the  Con- 


94  United  States  Constitutional  Law. 

stitutiony  are  declared  to  be  supreme."  Then,  after  referring  to 
the  fact  that  the  power  to  tax  might  be  used  to  destroy,  he  con- 
tinued :  "  That  there  is  a  plain  repugnance  in  conferring  on  one 
government  power  to  control  the  constitutional  measures  of  an- 
other, which  other  with  respect  to  those  very  measures  is  declared 
supreme  over  that  which  exerts  the  control  •  .  .  [is  a]  propo- 
sition not  to  be  denied.  ...  If  the  States  may  tax  one  in- 
strument employed  by  the  government  in  the  execution  of  its  pow- 
ers, they  may  tax  any  and  every  instrument.  They  may  tax  the 
mail ;  they  may  tax  the  mint ;  they  may  tax  patent  rights ;  they 
may  tax  the  papers  of  the  custom-house;  they  may  tax  judicial 
processes;  they  may  tax  all  the  means  employed  by  the  govern- 
ment to  an  excess  which  would  defeat  all  the  ends  of  government 
This  was  not  intended  by  the  American  people.  They  did  not  de- 
sign to  make  their  government  dependent  on  the  American  States. 
.  .  ,  The  Court  has  bestowed  on  this  subject  its  most  delibei^ 
ate  consideration.  The  result  is  a  conviction  that  the  States  have 
no  power  by  taxation,  or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control  the  operations  of  the  constitutional  laws 
enacted  by  Congress  to  carry  into  execution  the  powers  vested  in 
the  General  Government.  This  is,  we  think,  the  unavoidable 
consequences  of  that  supremacy  which  the  Constitution  has  de- 
clared." 

In  Osborn  v.  Bank  of  the  United  States,*  decided  in 
1824,  the  question  of  the  power  of  a  State  to  tax  the  Bank 
of  the  United  States  was  reopened  by  the  State  of  Ohio,  and 
a  strenuous  attempt  made  to  have  the  Supreme  Court  of  the 
United  States  modify  the  views  it  had  expressed  in  McCulloch 
V.  Maryland.  The  arirument  was  urged  that  a  distinction  should 
be  made  betAveen  the  bank  as  a  fiscal  agent  of  the  government  and 
as  a  private  company  trading  with  individuals  for  its  own  ad- 
vantage; and  that  so  far  as  it  existed  and  operated  in  this  latter 
capacity  it  might  be  taxed  and  otherwise  regulated  by  the  States. 
The  Supreme  Court  held,  however,  that  in  practice  the  distinction 
had  no  existence.  "  To  tax  its  faculties,  its  trade,  and  occupa- 
tion," it  declared,  "  is  to  tax  the  bank  itself.     To  destroy  or  pre- 

29  Wh.  738;  6  L.  ed.  204. 
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serve  the  one  is  to  destroy  or  preserve  the  other/*  The  opinion 
condiiues:  "  The  bank  is  not  coosiilered  as  u  private  corporation, 
whose  principal  object  is  inJividual  trade  and  individual  profit, 
lut  as  a  public  corporation,  created  for  iniblic  and  national  pur- 
poses. That  the  mere  business  of  banking  is,  in  its  own  nature,  a 
private  buainesa,  and  may  be  carried  on  by  individuals  or  com- 
panies having  no  political  connection  with  the  government,  is 
udmitted^  but  the  bank  is  not  such  an  individual  or  company. 
It  was  not  created  for  its  own  sake,  or  for  private  purposes.  It 
has  aever  been  supposed  that  Congress  could  create  such  a  cor- 
poration, .  •  .  The  operations  of  the  bank  are  believed 
not  only  to  yield  the  compensation  for  its  services  to  the  govern- 
ment, but  to  be  essential  to  the  performance  of  those  services. 
Those  operations  give  its  value  to  the  currency  in  which  all  the 
transactions  of  the  government  are  conducted.  They  are,  there- 
fore, inseparably  connectefl  with  those  tranaactions.  They  enable 
tie  bank  to  render  those  services  to  the  nation  for  which  it  was 
('feated,  and  are,  therefore,  of  ttie  very  essence  of  its  character,  as 
MtioMi  instruments.     The  business  of  the  bunk  constitutes  its 

(capacity  to  perform  its  functions,  as  a  machine  for  the  money 
transactions  of  the  government.  Its  corporate  character  is  merely 
an  incident,  which  enables  it  to  transact  the  business  more  benefic- 

^  ially.  ,  ,  .  Considering  the  capacity  of  carrying  on  the 
rade  of  banking,  as  an  important  feature  in  the  character  of  this 
:>rporation,  which  was  necessary  to  make  it  a  fit  instrument  for 

the  objects  for  which  it  was  created,  the  court  adheres  to  its  de- 

^sion  in  the  case  of  McCulloch  v.  The  State  of  ilaryland,  and  is 
opinion  that  the  act  of  the  State  of  Ohio,  which  is  certainly 

^nch  more  objectionable  than  that  of  the  State  of  Maryland,  is  re- 
BgBant  to  a  law  of  the  United  States  mad©  in  pursuance  of  the 
[)iistitution,  and,  therefore,  void." 


146.  Property  of  Federal  Agencies  may  be  Taxed, 

In  MeCnlloch  v.  Maryland  and  Osliorn  v.  Bank  of  Ohio  the 
States  bad  attempted  to  levy  a  tax,  in  the  nature  of  a  franchise 
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tax^  upon  the  operations  of  the  federal  bank.  In  the  Maryland 
case  Chief  J  ustice  Marshall  said :  '^  The  opinion  does  not  deprive 
the  State  of  any  resources  which  they  originally  possessed.  It 
does  not  extend  to  a  tax  paid  by  the  real  property  of  the  bank, 
in  common  with  the  other  real  property  within  the  State,  nor  to 
a  tax  imposeil  on  the  interest  which  the  citizens  of  Maryland  may 
hold  in  this  institution,  in  common  with  other  property  of  the 
same  description  throughout  the  State." 

This  dictum  of  Marshall  received  judicial  applicati<m  in 
Thomson  v.  Union  Pacific  K.  Co.,^  in  which  it  was  held 
that,  in  the  absence  of  any  legislation  of  Congress  directing 
otherwise,  the  property  of  a  railroad  company,  chartered  by 
a  State,  but  performing  federal^is^rvices,  might  be  taxed  by 
the  State.  Chief  Justice  Chase,  speaking  for  a  unanimous 
court,  said.  "  We  do  not  think  ourselves  warranted  in  ex- 
tending the  exemption  [from  state  taxation]  established  by  the 
case  of  McCulloch  v.  Maryland  beyond  its  terms.  We  cannot 
ai)ply  it  to  the  case  of  a  corporation  deriving  its  existence  from 
state  law,  exercising  its  franchise  under  state  law,  and  holding 
the  property  within  state  jurisdiction  and  under  state  protection. 
.  .  .  We  think  there  is  a  clear  distinction  between  the 
means  employed  by  the  government  and  the  property  of  agenti^ 
emi)loyecl  by  the  government.  Taxation  of  the  agency  is  taxation 
of  the  nican.'^,  taxation  of  the  property  of  the  agent  is  not  always, 
or  generally,  taxation  of  the  means.  ISo  one  questions  that  the 
power  to  tax  all  property,  business  and  persons,  within  their  re- 
spective limits,  is  original  in  the  States  and  has  never  been  sur- 
rendered. It  cannot  be  so  used,  indeed,  as  to  defeat  or  hinder 
tlie  operations  of  the  National  Grovemment;  but  it  will  be  safe  to 
conclude,  in  general,  in  reference  to  persons  and  state  corpora- 
tions employed  in  government  service,  that  when  Congress  has  not 
interposed  to  protect  their  property  from  state  taxation,  such 
taxation  is  not  obnoxious  to  that  objection."  * 

8  9  Wall.  579:  10  L.  ed.  792. 

4  The  objection  to  suRtaining  the  principle  that  the  property  of  corporations 
performing  federal  services  is  by  that  fact  exempt  from  state  taxation,  is 
stated  by  the  court  as  follows:     "We  perceive  no  limits  to  the  principle  of 
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la  Tliomsou  v,  Uxuon  Pacific  R,  Co.  die  railroad  company  con- 
ceroed,  altboiigh  perfonidiig  fedei'al  serviee-s,  was  charterml  bv 
die   State*      In   Union   Pacific  R,    Co,    v,    Peniaton/   the   sam^ 
iloc  trine     was     applied     to     a     company     chartered     by     Con- 
This  fact,  it  was  held,  did   take  the  case  out  of  thr 
'role  laid  down  in  earlier  case*     **  We  do  not  pei*ceive,"  the  court 
declared,  '*  that  tins  presents  any  reason  for  the  application  of 
g  rale  different  from  that  which  was  applied  in  the  former  case. 
*    .     .     The    United    States   have   no    more  ownership   of   the 
ruad  authorizerl  by  Congress  than  they  had  in  the  road  authorized 
by  Kansas*'-     **  It  is  manifest/*  the  court  continues,  '"  that  exemp- 
tion of  federal  agencies  from  state  taxation  13  dependent,  not 
Ti^^oa  tlie  nature  of  the  agents,  or  upon  the  mode  of  their  constitu- 
tion, or  upon  the  fact  that  they  are  agents,  but  npon  the  ctTect  of 
the  tax;  that  is,  Q{>on  the  question  whether  the  tax  does  in  truth 
deprive  them  of  p^wer  to  aerre  the  government  as  they  were  in- 
leuded  to  serve  it^  or  doe^  hinder  the  eiBcient  exercise  of  their 
power*    A  tax  npon  their  property  has  no  such  necessary  effect. 
It  leaves  them  free  to  discharge  the  iluties  they  liave  undertaken 
to  perform.    A  tax  npon  tlieir  operations  is  a  direct  obstruction 
to  the  exercise  of  federal  powers," 

In  Owensboro  National  Bank  v.  City  of  Owen.^boro®  it  was  held 

that  the  property  of  national  banks,  organized  under  a  federal 

atatnre^  ia  abeolntely  exempt  from  state  taxation  except  in  so  far  aa 

CjODgrms  has  exprevsly  wai\'e<1  this  immunity.   This  doctrine  would 

lie  10  opposition  to  that  declareil  in  Unirm  Pacific  R.  Co.  v.  Penis- 

eyriti|Hioti  which  the  r^rnnpLiinnnts  seek  to  cstfiblish.  It  would  remove  from 
IbiE  refteh  of  «tate  taxation  al!  the  property  of  every  a^ent  of  the  government. 
lS<cr>'  eoTporation  engaged  in  tJie  transportjition  of  nruiils,  or  of  go^'erninent 
ptoi^riy  of  any  deseription,  by  land  or  water*  or  in  supplying  materials  for 
the  tue  of  the  giov**rnment,  or  in  performing  any  servii'e  of  whRtever  kind, 
siti|;hi  claim  the  benefit  of  the  exemption.  ,  ,  ,  Tt  mny  admit  of  que5.tion 
wbptbrr  tke  wli#>le  int-ome  of  the  property  which  >»ill  remain  lifthle  to  state 
taiXatHMQ*  if  t'le  principle  contended  for  i»  admitted  and  applied  in  ita  fullest 
mient.  nmy  not  ultimately  be  found  Inadequate  to  the  support  of  tho  state 
gOTernment*,*' 

«  18  tValL  5;  21  L.  ed.  78L 

«  173  U.  8.  064;  10  Sup.  Ct  Rep.  537;  43  L.  ©d,  850. 
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ton  but  for  the  distinction  between  the  nationjd  bflnks  as,  in  then 
selves,  governmental  instrumentalities  of  the  United  States,  an 
the  railroads  which  are  primarily  private  enteipriaes,  bnt  pei 
forming  inter  alia  federal  services.  In  Davis  v.  Bank^  th 
court  had  said :  *^  Xational  Banks  are  instmmentalities  ( 
the  Federal  Government,  created  for  a  public  purpose,  and  s 
such  necessarily  subject  to  the  permanent  authoritv  of  tb 
United  States.  It  follows  that  an  attempt  by  a  State  to  defin 
their  duties,  or  control  the  conduct  of  their  affairs  is  absolutd 
void,  whenever  such  attempted  exercise  of  authority  express! 
conflicts  with  the  laws  of  the  United  States,  and  either  frustrate 
the  puqx>se  of  the  national  legislation  or  impairs  the  efficient 
of  these  agencies  of  the  Federal  Government  to  discharge  tl 
duties  for  the  performance  of  which  they  were  created.*'  "! 
follows,  then,  necessarily  from  these  conclusions,"  the  court  say  i 
the  Owensboro  case,  *"  that  the  respective  States  would  be  wholl 
without  power  to  levy  any  tax,  either  direct  or  indirect,  upon  tl 
national  banks,  their  property,  assets  or  franchises,  were  it  not  f< 
the  permissive  legislation  of  Congress.*' 

In  Xational  Bank  v.  Commonwealth*  the  Supren 
Court  again  resisted  a  claim  attempted  to  be  made  u 
der  the  authority  of  the  doctrine  of  ^[cCulloch  v.  Mar 
land,  that  the  banks  as  governmental  agencies  are  wholly  exemj 
from  the  control  of  state  law  even  with  reference  to  matters  u: 
connected  with  the  services  periorme^l  by  them  as  federal  agencie 
The  court  declared :  *'  It  certainly  cannot  be  maintained  th^ 
banks  or  other  coqx^ration?  or  instrumentalities  of  the  goven 
ment  are  to  be  wholly  withdrawn  from  the  operation  of  state  legi 
lation.  The  most  important  agents  of  the  Federal  Govemmei 
are  its  officers,  but  no  one  will  contend  that  when  a  man  becom< 
an  officer  of  the  government  he  ceases  to  be  subject  to  the  laws  ( 
the  State.  The  princij^le  we  are  discussing  has  its  limitation, 
limitation  growing  out  of  the  necessity  on  which  the  princip 
itself  IS  foundc^l.    The  limitation  is,  that  the  agencies  of  the  Fe 

7  161  r.  S.  275;  ir»  Slip.  Ct.  Rep.  502;  40  L.  ed.  700. 

8  9  Wall.  3r>3;   10  L.  ed.  701. 
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eral  Government  are  only  cxcmptetl  from  state  le^slation,  so  far 
u  the  legislation  may  interfere  witii  or  impair  their  efficiency  in 
performing  the  functions  by  whicli  they  are  designed  to  serve  that 
government.    Any  other  rule  woiilJ  controvert  a  principle  founded 
alone  in  the  necessity  of  securing  to  the  government  of  the  Unitetl 
States  the  means  of  exercising  its  legitimate  powers,  into  an  un- 
authorized and  unjustifiable  invasion  of  the  rights  of  the  States. 
Xlie  salary  of  a  federal  officer  may  not  be  taxed ;  he  may  lie  ex- 
pted  from  any  personal  services  which  will  interfere  with  the 
^lischarge  of  his   official   duties,    because  those   exemptions    are 
essential  to  enable  him  to  perform  those  duties.    But  ho  is  subject 
^^  all  the  laws  of  the  State  which  affect  his  family,  or  social  rela- 
tions, or  his  property,  and  he  is  liable  to  punishment  for  crime, 
^*^ough  that  punishment  be  imprisonment  or  death.     So  of  the 
C federal]  banks.    They  are  subject  to  the  laws  of  the  State,  and 
a^-^  governed  in  their  daily  course  of  business  far  more  by  the 
*^^W3  of  the  State  than  of  the  Nation,     All  their  contracts  are 
Sx^Temed  and  construed  by  state  laws.     Their  acquisition  and 
^T*ji!js^fer  of  property,  their  right  to  collect  their  debts,  and  their 
"^^  ability  to  be  sued  for  debts,  are  all  based  on  state  law.    It  is  only 
^^lien  the  State  incapacitates  the  bank  from   discharging  their 
^^ties  to  the  government  that  it  becomes  unconstitutional." 

§  47.  State  Taxation  of  Federal  FraJichiscs, 

A  franchise  to  be  or  to  act  as  a  corporation  granted  by  a  State, 

fliay  be  taxed  by  a  State  as  a  piece  of  intangible  property.     But 

frftnchises  or  other  rights  derived  from  the  Federal  Government 

may  not  be  taxed  by  the  States  nor  any  hindrances  placed  by  th 

States  upon  their  exercise.   In  California  v.  Central  Pacific  R,  Co,® 

one  of  a  series  of  cases  dealing  ^vith  the  Pacific  Railroads,  the 

coDrt  say:     *^  These  franchises  were  granted  to  the  company  for 

national  purposes  and  to  subserve  national  ends.     It  seems  very 

clear  that  the  State  of  California  can  neither  take  them  away,  nor 

destroy,  nor  abridire  them,  nor  cripple  them  by  onerous  burdens. 

,     .     ,     Can  it  tax  them  ?    It  mav  uudoubtedlv  tax  outside  visible 


» 127  V.  8.  1 J  8  Sup.  Ct  Rep,  1073}  2Z  L.  ed.  150. 
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property  of  the  company  situated  within  the  State.  That  is  a 
different  thing.  But  may  it  tax  franchises  which  are  the  grant  of 
the  United  States?    In  our  judgment,  it  cannot" 

§  48.  State  Taxation  of  Patent  Rights. 

In  conformity  with  the  foregoing  doctrine  it  has  been  held  that 
while  the  States  may  tax  the  capital  employed  in  the  manufacture 
of  copyrighted  or  patented  articles,  as  well  as  the  tangible  property 
embodied  in  these  articles,  they  may  not  exact  a  fee  as  a 
condition  precedent  to  the  exercise  of  these  federally  granted 
rights,  nor  can  they  tax  the  intangible  rights  th^nselveB  as 
property.^^ 

In  Patterson  v.  Kentucky^^  the  court  held  that  a  state  statute 
regulating  the  ins|>e(!tion  and  gauging  of  oils  was  a  mere  polios 
regulation  and  did  not  violate  a  patent  right  under  which  a  certain. 
oil  was  manufactured.    A  similar  conclusion  was  reached  in  Web- 
ber V.  Virginia.^^    In  Allen  v.  Riley^^  was  held  valid  a  state  law 
which  required  one  selling  a  patent  right  in  any  county  in  the 
Stato,  to  file  with  the  clerk  of  such  county  an  authenticated  copy  of 
the  letters  patent,  together  with  an  affidavit  of  the  genuineness  of 
the  letters  patent,  and  that  any  written  obligation  given  for  the 
purchase  price  of  a  patent  right  should  contain  the  words  '*  given 
for  a  patent  right."    These,  it  was  held,  were  proper  police  require- 
ments.   The  court  say :    "  We  think  the  State  has  the  power  (cer- 
tainly until  Congress  legislates  upon  the  subject)  with  r^ard  to 
the  provision  which  shall  accompany  the  sale  or  assignment  of 
rights  arising  under  a  patent,  to  make  reasonable  regulations  con- 
cerning the  subject,  calculated  to  protect  its  citizens  from  fraud. 

10  Crown  Cork  and  Seal  Co.  v.  Maryland  (87  Md.  687) ;  People  v.  AssesBon 
(156  N.  Y.  417)  ;  People  v.  Roberts  (150  N.  Y.  70).  In  these  cRsen  it  is  heW 
that  if  the  tax  is  upon  the  corporate  property,  or  even  upon  the  shares  of 
stock  evidencing  that  property,  the  value  of  the  patent  rights  must  be  deducted. 
If,  however,  the  tax  be  upon  the  shares  of  stock  to  the  holders,  or  is  upon  the 
franchise  of  the  corporation,  the  fact  that  patent  rights  are  included  within 
the  assets  of  the  company  is  not  material.    C/.  Judson,  Tarnation,  |  83. 

1197  U.  S.  501;  24  L.'ed.  1116. 

U103  U.  S.  334;  26  L.  ed.  565. 

1*203  U.  S.  347;  27  Sup.  Ct.  Rep.  95;  51  L,  ed.  216. 
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.  .  The  act  must  he  a  reasonable  and  fair  exercise  of  the 
poiror  of  the  State  for  the  purpose  of  checking  a  well-known  evil, 
and  to  prevent,  so  far  as  possible,  fraud  and  imposition  in  regard 
to  the  sales  of  rights  under  patents.  Possibly  Congress  might  en- 
ict  a  statute  which  would  take  away  from  the  States  any  power  to 
leg^islate  upon  the  subject,  but  it  has  not  as  yet  done  so/'  ** 

Of  course  no  State  may,  in  the  exercise  of  its  police  or  other 
po-weiB,  in  any  way  discriminate  against  patented  articles.^* 


§  48»  State  Taxation  of  Federally  Licensed  Occupations. 

Where,  by  federal  license,  an  cwxjupation  has  been  authorized 

by    the  United  States,  enjoyment  and  employment  of  the  license 

may  not  be  restrained  by  a  State.  Thns  in  llorau  v.  New  Orleans^** 

was  held  void  an  ordinance  of  the  city  of  New  Orleans  imposing  a 

license  tex  on  certain  vessels  engaged  in  foreign  commerce  and 

duly  enrolled  and  licensed  under  act  of  Congress.    The  court  say: 

'^The  sole  occupation  sought  to  be  subjected  to  the  tax  is  that  of 

aaing  and  enjoying  the  license  of  tlie  United  States  to  employ  these 

particular  vessels  in  the  coasting  trade ;  and  the  State  thiis  seeks 

10  burden  with  an  exaction,  fixed  at  its  own  pleasure,  the  very 

right  to  which  the  plaintiff  in  error  is  entitled  under  and  w^hich 

lie  derives  from  the  constitution  and  laws  of  the  United  States. 

The  Louisiana  statute  declares  expressly  that  if  be  refuses  or 

neglects  to  pay  tlie  license  tax  imposed  upon  him,  for  using  his 

boat  in  this  way,  he  shall  not  be  permitted  to  act  under  and  avail 

himself  of  the  license  granted  by  the  Unites!  States,  but  may  be 

enjoine<J  from  so  doing  by  judicial  process.     The  conflict  between 

the  two  authorities  is  direct  and  express.     .     •     .     In  such  an 

opposition,  the  only  question  is  w^hich  is  the  superior  authority  j 

and  reduced  to  that  it  furnishes  its  own  answer/* 

111  Harman  v.  Chicag^^*^  this  doctrine  is  approved  and  again 
applied. 

11  Joiticeti  Wliite  and  Day  diet^nted, 

»0«Aii  Lumber  Co.  v.  Vmon  Co,  Nut  Bnnk  (145  Fed.  344), 
u  112  U.  S,  60;  5  Bup.  Ct.  Hep.  3S;  28  L.  ed.  653. 
IT  147  U.  S.  396;  13  Sup.  Ct.  Rep.  306;  37  L.  ed.  216, 


§  50.  State  Taxation  of  Federal  Salaries* 

That  the  salary  or  oilier  enioluments  of  office  of  federal  officials 
may  not  be  tiixeJ  by  the  States  has  nut  been  questioned  since  the 
doctrine  was  first  Jeclarad  in  Dobbins  v.  Commissioners.^*  *'  The 
powers  of  the  National  Qovernment,"  the  court  say,  **  can  only  be 
executed  by  oliicera  whose  services  must  be  compensated  by  Con- 
gress. The  allowance  is  in  its  discretion.  The  presumption  is 
that  the  compensation  given  by  law  is  no  more  than  the  services 
are  worth,  and  only  such  in  amount  as  will  secure  from  the 
officer  the  diligent  performance  of  his  duties.  •  .  .  The 
compensation  of  an  officer  of  the  United  States  is  fixed  by  a  law 
made  by  Congress.  It  is  in  its  exclusive  discretion  to  detexmine 
what  shall  be  given.  ,  .  .  .  Does  not  a  tax^  then,  by  a  State 
iipon  the  office^  diminishing  the  recompense,  conflict  with  tlie  law 
of  the  Unitetl  States,  which  secures  it  to  the  officer  in  its  entire* 
ness  ?    It  certainly  has  such  an  effect,"  ^^ 


§  Bh  State  Taxation  of  Federal  Property. 

The  principle  that  property  belonging  to  the  United  States  is 
not  taxable  by  flic  States  in  which  it  is  situated  did  not  receive 
final  judicial  atfirniatinn  until  18S5  in  Van  Brocklin  v.  Tennes- 
see.^ Prior  to  this  decision  it  had  quite  generally  been  taken  for 
granted  tluit  federal  property  was  thus  exempt  from  state  taxation, 
but  in  a  number  of  cases  Congress  would  seem  to  have  implied  that 
it  was  not  confident  upon  this  point  since  it  incor5X)rated  into  en- 
abling acts  for  the  admission  of  territories  into  the  Union  as  States, 
the  requirement  that  after  admission  the  property  of  the  United 

IS  16  Pet  435;  10  L.  ed.  1022. 

19  It  is  probable  tlmt  an  act  of  Congresn  innposing  a  tax  upon  salaries  of  the 
president  and  federal  judges  would  be  held  void  as  in  violation  of  the  con- 
stitialional  provision  tlmt  the  compensation  of  tlie**e  ofticials  shaH  not  be 
diminished  during  the  period  for  which  they  are  elected  or  appointed.  Sec 
Sen.  Mia.  Doc.  No.  214.  53rd  Cnng.,  2nd  Sesa. 

In  W,  U.  Telegraph  Co.  v.  Texas  (lf>5  U.  S.  460;  26  L.  ed-  1067)  the  court 
held  that  a  state  tux  upon  telegmph  messnges  could  not  be  collected  upon 
ttieFsOfi^ea  sent  by  oflicPTa  of  the  United  States  on  public  huftineaa. 

:oU7  U,  S.  151;  6  Sup,  Ct.  Rep.  670;  29  L.  ed,  845, 
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Statea  should  be  exempt  from  state  taxation.  The  effect  of  the 
decision  in  Van  Brucklin  v,  Tennessee  was,  of  course,  to  hold 
tJiat  these  provisions  were  declaratory  merely^  and,  therefore, 
aaperfluouB.  The  fact  that  the  lands  concerned  in  this  Tennessee 
case  were  acquired  by  the  United  States  through  sales  for  direct 
taxes  levied  by  act  of  Congress  and  not  expressly  ceded  by  the 
States^  was  held  immaterial. 

In  Wisconsin  C.  R  Co.  v.  Price  County*^  the  doctrine  of  Van 
Brocklin  v^  Tennessee  reappeare<l  and  was  broadened  so  as  to  in- 
chdi^  taxation  not  only  by  the  State  but  by  any  of  its  administra- 
tive Bubdivisiona.^ 

r 

§  82-  State  Taxation  of  Federal  Securities. 

United  States  securities,  it  has  been  held,  may  not  be  taxed 
by  the  States  for  the  reason  that  to  admit  this  power  would  give 
to  the  State  the  authority  to  impair  the  borrowing  power  of  the 
Xational  Government,  This  was  early  decided  in  Weston  v. 
<  faarleston.^  *^  The  tax  on  government  stock/*  said  Ifarshall, 
who  rendered  the  opinion  in  the  case,  "  is  thought  by  this  court  to 
he  a  tax  on  the  contract,  a  tax  on  the  power  to  borrow  money  on 
fhe  credit  of  the  United  States,  and  consequently  to  be  repugnant 
to  rhe  Constitution." 

Distinguishing  such  a  state  tax  from  one  on  land  after  it  has 
Wn  sold  by  the  Federal  Government — a  tax  which  it  was  con- 
<*efled  the  States  might  lay  —  Marshall  said:     *^The  lands  pur- 

«133  U.  a  406;   10  Sup.  €t.  Rop.  341:  33  L.  ed.  687. 

*^*'It  18  familiar  law  that  a  State  has  no  power  to  tax  property  of  the 

iTMtil  States  within  its  limita*    This  exemptinix  of  their  property  from  state 

taxation  —  and  by  state  taxation  we  mean  any  taxation  by  authority  of  the 

f^tite,  whether  it  be  stritTtly  for  «tate  ptirpones  or  for  more  local  artd  special 

^h/eds  —  ja  founded  upon  that  principle  wliidi  inlieres  in  eirery  independent 

^tcrnment,  that  it  muf^t  be  free  from  any  BUoh  interference  of  another  govern* 

i?jent  aH  mar  tend  to  destroy  its  pnwers  or  impair  tb^^ir  rlTlrit^ney/' 

At  to  the  inability  of  the  States  to  tax  landa  aUntt<>d  in  severalty  to  tbe 

fndJftnB  under  the  act  of  1881,  the  improvements  on  them  and  tii©  cattle  or 

other  property   ftimlshed    the   allottees,   aee   eliapter    XX   of  this   work,   and 

PuperiallT  the  case  of  V.  S.  v.  Reckert  (188  TJ.  S.  432;  23  Sitp.  Ct.  Rep.  478? 

47  L.  ed.  632 ». 

»2  Pet  44&;  7  L,  ed.  48L 
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chased  become  a  part  of  the  mass  of  property  in  the  country  with 
no  implied  exemption  from  common  burdens.  All  lands  are  de- 
rived from  the  general  or  particular  government  and  all  lands 
are  subject  to  taxation.  Lands  sold  are  in  the  condition  of  money 
borrowed  and  repaid.  Its  liability  to  taxation  in  any  form  it  may 
then  assume  is  not  questioned.  The  connection  bet\veen  the  bor- 
rower and  the  lender  is  dissolved.  It  is  no  burden  on  loans,  and 
it  is  no  irapeiliment  to  the  power  of  borrowing  that  the  money, 
when  repaid,  loses  its  exemption  from  taxation.  But  a  tax  upon 
debts  due  from  the  government,  stands,  we  think,  on  very  diflferent 
principles  from  a  tax  on  lands  which  the  government  has  sold.'' 

In  Banks  v.  The  ^layor^  the  attempt  to  make  a  distinction  be- 
tween the  bonds  of  the  government  issued  for  loans  of  money  and 
certificates  of  indebtedness  given  in  payment  for  supplies  pur- 
chased, and  to  hold  the  latter  subject  to  taxation  by  the  States, 
was  defeated  by  the  court.  ,  So  also  in  Bank  v.  Supervisors^ 
United  States  notes  issued  under  the  acts  of  1862  and  1863  were 
held  exempt  from  state  taxation. 

In  Bank  of  Commerce  v.  Commissioners^  stock  of  the  United 
States  constituting  a  part  or  the  whole  of  the  capital  stock  of  a 
state  bank  was  held  not  subject  to  state  taxation,  the  fact  that  the 
tax  was  on  the  aggi*egate  of  the  taxpayer's  property  and  not  upon 
the  stock  by  name  being  held  immaterial.  So  also  in  the  Bank 
Tax  Case"^  a  state  tax  on  a  valuation  equal  to  the  amount  of  the 
capital  stock  paid  in,  and  surplus,  of  a  state  bank  was  held  to  be 
a  tax  on  the  property  of  the  institution  and,  therefore,  invalid,  in ' 
so  far  as  that  property  consisted  of  stocks  of  the  United  States. 

In  Ilome  Savings  Bank  v.  Des  Moines^  it  was  hdd  that  a  state 
statute  directing  that  shares  of  stock  of  state  banks  should  be 
assessed  to  such  banks,  and  not  to  individual  shareholders,  operated 
as  a  tax  on  the  projierty  of  the  bank  and,  therefore,  in  ao  far  as 

24  7  Wall.  16;  19  L.  ed.  57. 

25  7  Wall.  26;  19  L.  ed.  60. 

26  2  Black,  620;  17  L.  ed.  451. 

27  2  Wall.  200:  17  L.  od.  793. 

28  205  U.  S.  503;  27  Sup.  Ct.  Rep.  571;  61  L.  ed.  901. 
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t^klk  property  reiwesentod   federal    securities,   violated  the  im- 
mimity  of  sach  secnrities  from  state  taxation.^^ 

2>Ib  iU  opinjoo  the  court  &ay:  **  We  mijst  hniiiiro  whether  the  law  really 
LBpMef  a  tax  npon  the  shares  of  stock  as  the  property  of  their  owners,  or 
uu)t\y  ttdo|>t»  the  vnlne  uf  thode  sh«rej  as  tlie  iiieasur«  of  valualioo  of  tiie 
Iiroperty  of  the  coriKirntion,  a.nd  by  Uiat  utaiulard  taxes  that  projicrty  itself. 
The  result  of  this  inquiry  ii  of  vital  importance,  because*  there  may  be  a  tax 
«*IA»B  the  aliArca  of  a  ^'orp^imtion,  which  ar^  proiierty  ilistitict  from  that  owned 
b}  t!w  cur|ji)ratLon,  and  witli  a  ditTrrcnt  owner,  wUhrjut  on  allowance  of  th© 
cx*»nrjition  due  to  tlie  property  of  the  carprirathm  itself^  wliile,  if  the  tax  is 
wp"n  the  corporation's  property,  all  Rxemptions  due  it  jiiti^t  be  allowed." 

After  rmeving  Bank  of  Commerce  v,  Commiaaioiters  (2  Black*  620;  17 
t  ed.  4511  amd  Bank  Tajt  Laae  {'I  Wall.  2(K>;  17  L,  ed.  7iJ3i  the  opinion  oon- 
tinaesj  "The  case  at  bar  cannot  be  distinguished  in  priiifijde  from  these 
^9n.  In  the  first  ease  tlM»  ta!C  was  on  the  enpitsil  stork  at  its  actuiil  value; 
io  the  se^rrnd  cflj*  on  the  amount  of  the  capital  stock  nnd  the  surplus  earn- 
kflgi;  and,  in  the  case  at  bar,  on  the  »ha^re&  of  tlie  stock,  taking  into  account 
tbf  wpital,  surplus,  ao'l  undivided  earning.  Jt  would  be  dilficult  for  the 
"'wt  inip^ious  trtirvd  and  ih^  nif>st  nc*>>mpli8hMl  pen  to  *tato  any  distinction 
b*tw*pa  tliei»e  tliret*  laws,  exetpi  l»y  the  maniter  by  wfjien  tht^y  all  sought  the 
tam»  end, —  the  taxation  of  the  propt-rty  of  the  bank.  T!io  slight  concealment 
rtffordwi  hy  tlte  omissitTn  of  t!ie  proyierty  eo  nominr  is  not  hufflcient  to  disguist; 
tbeftrt  that,  in  etfect»  it  is  tlie  profjerty  which  is  taxed.  If,  included  in  that 
r^ptrty  it  is  discovered  that  there  is  some  which  is  entitled  by  federal  nght 
to  An  immujiity,  it  is  the  duty  of  ihh  court  to  see  that  the   immunity  is 

^f  the  Hn«  of  cases  afTirming  tlie  doctrine  of  Van  Allen  v.  Assessors  (3  Wall. 

^*3;  IS  L.  ed.  220),  the  <»pinion  declares:     *^  There  is  nothing  in  them  which 

jUrti^^  the  tax  under  consideration  here,   levied,  n^  lias  been  shown,  on  the 

^'^fpttite  property.     Witlimit  further  revi<*w  of  the  autboritiee  it  is  safe  to  say 

*tit  the  distinction   establislwHl    in    the    Van    Alh*n   case    has   always   been 

obicrvjjd  by  this  court,  and  that,  although  tflxe?  by  States  have  been  permitted 

which  might  indirectly  affect  United  Ftotes  securities,  they  have  never  been 

P*TiJuUed  in  any  ca»e  except  where  the  taxation  littK  been  levied  iipm  property 

*hidi  is  entirely  distinct  and  independent  frnm  th«'8p  securities.    On  the  otlier 

fc.ii3d,  whenever,  as  in  tliese  casesJ*  the  tax  has  been  upon  the  projwirty  of  the 

ccrprtration  tn  far  na  that  property  ha»  consisted  of  such  securities,  it  has 

t^eii  tield  void.    .   ,   .    It  is  said  that  where  a  tax  is  levied  npoti  a  corporation, 

HReatitred  by  the  value  of  the  shares  in  it.  it  is  equivalent  in  its  effect  to  a  tax 

(clearly  valid)  upon  the  sharehohler?  in  rej^pect  of  their  shares,  because,  being 

jmld  by  the  bank,  tlir  burden  falls  ev»»Btually  upon  tlie  ^shareholders  in  pro- 

poiiirm  to  their  holding*^.     It  was  upon  this  view  that  the  lower  court  rested 

its  opinion.     But  the  two  kinds  of  taxes  nre  not  equivalent  In  1aw»  becsuse  the 

Ft^te  has  the   power  to  levy  rmc%  and  Ivas  not   the  power  to  levy  the  other, 

TTie  question  here  is  one  of  power,  and  not  of  economies.     If  the  State  ha»  not 

Ili4»  power  to  levy  this  tax,  we  will  not  int^iiire  whether  another  tax,  which  ii 
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Where,  however,  the  state  tax  may  properly  be  held  to  be  a 
franchise  tax  upon  the  state  institution,  it  has  been  held  valid 
notwithstanding  the  fact  that  United  States  stocks  constitute  a 
part  of  the  assets  of  the  institution.*  "  Xothing  is  more  certain 
in  legal  discussion,''  the  court  say  in  Society  for  Savings  v. 
Coite,^  *'  that  the  privileges  and  franchises  of  a  private  corpora- 
tion, all  trades  and  avocations  by  which  the  citizens  acquire 
a  livelihood,  may  be  taxed  by  a  State  for  the  support  of 
the  state  government.  Authority  to  that  effect  resides  in 
the  State  wholly  independent  of  the  Federal  Government,  and  is 
wholly  unaffected  by  the  fact  that  the  corporation  or  individual 
has  or  has  not  made  investment  in  federal  securities."  *^  So  also 
in  Home  Insurance  Co.  v.  New  York  ^  it  was  held  that  a  state 
statute  imposing  a  tax  upon  the  ^'  corporate  franchise  or  business  " 
of  a  company,  and  making  reference  to  its  capital  stock  and  divi- 
dends only  for  the  purpose  of  determining  the  amount  of  the  tax, 
was  not  invalid  as  levying  a  tax  on  the  capital  stock  or  property 
of  the  company,  but  upon  its  corporate  franchise,  and,  therefore, 
not  subject  to  the  objection  that  it  imposed  a  tax  on  United  States 
securities  constituting  a  portion  of  the  investments  of  the  com- 
pany. A  tax  levied  upon  shares  of  stock  in  the  hands  of  their 
holders  it  has  been  uniformly  held  is  not  equivalent  to  a  tax  upon 
of  the  company,  but  upon  its  corporate  franchise,  and,  therefore, 
it  has  been  consistently  held  that  the  States  may  tax  the  shares 
of  a  national  bank  in  the  hands  of  the  shareholders,  or,  similarly, 
the  stock  of  corporations  whose  investments  consist  wholly  or  in 
part  of  federal  securities.^ 

XEight  lawfully  impose,  would  have  the  same  ultimate  incidence.  Precisely  the 
same  argument  was  made  and  rejected  in  Owensboro  Nat.  Bank  v.  Owens- 
bore." 

80  6  Wall,  611;   18  L.  ed.  907. 

81  Citing  Osborn  v.  Bank  of  U.  S.   (9  Wh.  738;  6  L.  ed.  204). 
32  134  U.  S.  594;   10  Sup.  Ct.  Rep.  503;  33  U  ed.  1025. 

88  Van  Allen  v.  Assessors  (3  Wall.  573;  18  L.  ed.  229) ;  Provident  Institu- 
tion V.  Massachusetts  (6  Wall.  Oil;  18  L.  ed.  907);  Palmer  ▼.  McMahon 
(133  U.  S.  060;   10  Sup.  Ct.  Rep.  324;  33  L.  ed.  772.) 
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§  53.  Income  from  Federal  Securities  Exempt  from  State  Taxa- 
tion, 

liieomes  derived  from  interest  on  federal  securities,  are  exempt 
from  slate  taxation.'^^  Thid  was  held  with  refereueu  to  the  exemp- 
tion from  federal  taxation  of  incomes  derived  from  state  securi- 
ties, and  the  same  reasoning  would  of  course  exclude  from  eta  to 
taxation  incomes  derived  from  federal  securities,^ 


§  B4.  State  Taxation  of  Circulating  Notes  of  National  Banks. 

Congress,  by  an  act  approved  August  13,  ISW,  has  provided  that 
"  circulating  notes  of  national  banking  associations  and  United 
Slates  legal  tender  notes,  and  other  notes  and  certificates  of  the 
United  States,  payable  on  demand,  and  circulating  or  intended 
to  circulate,  as  currency  ,  .  ^  shall  be  subject  to  [state]  taxa- 
tion  as  money  on  hand  or  on  deposit."  lu  Hibernia  Savings  and 
Loan  Society  v.  San  Francisoo'**'*  the  Supreme  Court  held  that  not- 
withstanding the  act  of  Congress  of  1S62  ^^  declaring  that 
**  all  stocks,  bonds,  treasury  notes,  and  other  obligations  of  the 
United  States  shall  be  exempt  from  taxation  by  or  under  state  or 
municipal  or  local  authority,''  certain  United  States  treasury 
checks  for  interest  accrued  upon  registered  bonds  of  the  United 
States,  where  intended  for  immediate  payment  of  interest,  might 
be  taxed  by  a  State  in  the  hands  of  the  owner.  **  Had  the  govern- 
ment [of  the  United  States j,*'  said  the  court,  **  in  the  absence  of 
money  for  the  inimediatJ?  payment  of  interest  upon  its  bonds, 
issued  new  obligations  for  the  payment  of  this  interest  at  a  future 
day,  it  might  well  l>e  clainie*!  tluit  the^e  were  not  taxable,  as  the 
taxation  of  such  notes  would^  to  the  extent  of  the  tax,  impair 
their  value  and  negotiability  in  the  hands  of  the  holder.  .  ,  . 
But  where  the  checks  are  issued  payable  immediately,  they  merely 
stand  in   the  place  of  coin,  which  may  be  immediately  drawn 

HBank  of  Kontnckv  r.   Com.    (4  Uiisli.  48). 

IB  pollock  V,  Farmers*  Loan  and  Trust  Co.  (157  U.  S*  429  j  15  Sup.  Ct.  Rep, 
673;  .^9  L.  ffd.  759). 

K200  l\  S.  310;  20  Sup,  Ct  Rep.  265;  50  L.  ed.  49d. 
IT  llev.  Stat.,  §  3701. 
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thereon.  .  .  .  While  the  checks  are  obligations  of  tie  United 
States,  and  within  the  letter  of  Sec.  3701,  they  are  not  within 
its  spirit,  and  are  pro.per  subjects  of  taxation." 

§  55.  State  Taxation  of  Bequests  to  the  United  Sutes. 

Bequests  to  the  United  States  may  be  subjected  to  state  in- 
heritance taxes,  such  taxes,  the  courts,  h%th  state  and  federal^ 
holding  to  be  not  upon  the  property  bequeathed,  but  upon  its 
transmission  by  will  or  by  descent.  ^'  The  legacy  becomes  the 
property  of  the  United  States  only  after  it  has  suffered  a  diminu- 
tion to  the  amount  of  the  tax,  and  it  is  only  upon  this  condition 
that  the  state  legislature  assents  to  a  bequest  of  it"  * 

Further,  in  Plumber  v.  Coler^  it  was  held  that  the  state  in- 
heritance tax  might  be  collected  upon  a  bequest  consisting  of 
United  States  bonds  issued  under  an  act  of  Congress  specifically 
declaring  them  to  be  exempt  from  state  taxation  in  any  form. 
After  ixn  exhaustive  rcWew  of  authorities  the  court  say:  "We 
think  the  conclusion  fairly  to  be  drawn  from  the  federal  cases  is 
that  the  right  to  take  proj)erty  by  will  or  by  descent  is  derived 
from  and  regulate<l  by  municipal  law;  that,  in  assessing  a  tax 
upon  such  right  or  pri^^lege,  the  State  may  lawfully  measure  or 
fix  the  amount  of  the  tax  bv  referring  to  tlie  value  of  the  property 
passing,  and  that  the  incidental  fact  that  such  property  is  com- 
posed, in  whole  or  in  part,  of  federal  securities,  does  not  invali- 
date the  tax  or  the  law  under  which  it  is  imposed/'  In  Murdock 
V.  Ward  ^  it  was  held  that  a  similar  bequest  of  federal  securities 
was  not  exempt  from  the  inheritance  tax  imposed  by  the  War 
Eevenue  act  of  Congress  of  1898. 

§  56.  State  Taxation  of  National  Banks. 

By  act  of  June  3,  1864,  certain  powers  of  taxation  with  refer- 
ence to  national  banks  were  given  bv  Congress  to  the  States.  This 
permission  now  constituting  Section  5219  of  the  Revised  Statutes 

88  United  States  v.  Perkins  (163  U.  S.  625;  16  Sup.  Ct.  Rep.  1073;  41  L.  ed. 
2S7). 

89  178  r.  S.  115  ;  20  Sup.  Ct.  Hep.  829;  44  L.  ed.  998. 
40  178  U.  S.  139;  20  Sup.  Ct.  Rep.  775;  44  L.  ed.  1009. 
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follows:  **^otliiiig  herein  shall  prevent  all  the  shares  in 
any  association  from  being  incladed  in  the  valaation  of  the  per- 
fional  property  of  the  owner  or  holder  of  oUch  shares,  in  assessing 
taxes  itupt>sed  by  authoiity  of  the  State  in  which  the  association 
is  located;  but  the  legislature  of  each  State  may  determine  and 
direct  the  manner  and  place  of  taxing  all  shares  of  national  bank- 
ing associations  located  within  the  State,  subject  to  only  the  two 
restrictions,  that  the  taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,  and  that  the  shares  of  any  national  banking 
association  o^Tied  by  nonre^itlents  of  any  -State,  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property  of 
aseociationa  from  either  state,  coimty,  or  municipal  taxes  to  the 
same  extent,  according  to  its  \ialue,  as  other  real  property  is 
taxed.'' 

As  has  been  already  pointed  out  this  permission  measures  the 
entire  extent  of  the  State's  power  of  taxation  with  reference  to 
the  national  banks*  This  fedetKl  act  has  been  construed  to  oper- 
ate not  as  a  grant  by  the  United  States  to  the  States  of  a  i)ower 
not  prevriously  possessed,  but  as  the  removal  by  Congress  of  a 
hindrance  to  the  exercise  by  the  States  of  a  power  inherent  in 
them.  In  V.an  Allen  v*  Assessors*^  the  court  say:  *'  It 
is  said  that  Congress  possesses  no  power  to  confer  upon 
a  State  authority  to  be  exercised  which  has  been  ex- 
clusively delegate*!  to  tliat  lx)dy  by  the  Constitution  and,  eonse- 
qnently,  that  it  cannot  confer  upon  the  State  the  sovereign  right 
of  taxation ;  nor  is  the  State  competent  to  receive  a  grant  of  any 
such  power  from  Congress,  We  agree  to  this*  But  as  it  respects 
a  subject-matter  over  which  Congress  and  the  States  may  exercise 
a  concurrent  power^  but  from  the  exercise  of  which  Congress,  by 
r^ison  of  its  paramount  authority,  may  exclude  the  States,  there 
is  no  doubt  Congress  may  withhold  the  exercise  of  that  authority 
and  leave  the  States  free  to  act  .  .  .  The  power  of  taxation 
nnder  the  Constitution  as  a  general  rule,  and  as  has  been  repeat- 
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ediy  recognized  in  adjudged  cases  in  this  court,  is  a  concurrent 
power.  The  qualifications  of  the  rule  are  the  exclusion  of  the 
States  from  the  taxation  of  the  means  and  instruments  employed 
in  the  exercise  of  the  functions  of  the  Federal  Government.''  ^ 

In  Van  Allen  v.  Assessors,*^  as  previously  stated,  the  court  held 
that  the  congressional  permission  to  the  States  to  tax  the  shares 
of  national  banks  in  the  hands  of  the  shareholders  was  not  de- 
feated by  the  fact  that  such  banks  have  their  capital  wholly  or  in 
part  invested  in  federnl  securities. 

The  power  of  the  States  under  Section  5219  to  tax  property 
and  the  shares  of  stock  of  national  banks  of  their  holders,  does 
not  carry  with  it  the  authority  to  levy  a  tax  that  will  in  any  wise 
operate  as  a  tax  on  the  franchise  of  the  banks,  that  is,  their  right 
to  be  and  to  do  business  within  the  State. 

In  Owensboro  National  Bank  v.  Owensboro**  the  only  question 
held  by  the  court  to  be  open  to  argument  was  as  to  whether  in  fact 
the  State  tax  involved  operated  as  a  tax  on  the  franchise  of  the 
bank.  That  it  would  be  void  if  it  did  so  operate  the  court  held  not 
open  to  doubt.  In  this  case,  the  tax,  while  not  a  tax  on  the  fran- 
chise in  a  technical  sense,  was  held  to  be  not  upon  the  shares  of 
stock  in  the  names  of  the  shareholders,  but  upon  all  the  intangible 
property  of  the  bank  and,  therefore,  void. 

§  57.  Federal  Taxation  of  State  Agencies. 

Correlative  to  the  implied  limitation  upon  the  States  with  re- 
spect to  interference  with  federal  agencies  of  government,  is  the 
implied  obligation  upon  the  Federal  Government  not  to  interfere 
with  the  operation  of  the  governmental  agencies  of  the  States. 
This  limitation  upon  the  Federal  Government  is  not,  however,  so 
strictly  construed  as  that  laid  upon  the  States.  Here,  as  in  every 
other  case,  where  a  conflict  arises  between  the  exercise  of  federal 

42  Compare  In  re  Rahrer  (140  U.  S.  545;  11  Sup.  Ct.  Rep.  865;  35  L.  ed. 
572)  in  which  was  sustained  the  power  of  Congress  to  permit  a  State  to  extend 
police  jurisdiction  over  imported  liquors  upon  their  arrival  within  the  State. 

43  3  Wall.  573;  18  L.  ed.  229. 

44  173  U.  S.  CC4;   10  Sup.  Ct.  Rep.  537;  43  L.  ed.  850. 
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powers,  and  of  state  powers,  the  State  must  yield,  although^  except 

for  this  opposition,  it  would  be  within  its  eons ti tut ioiial  rights. 

Xhiia  franchises  granted  to  interstate  railway  companies  by  the 

t^nited  States  are  not  taxable  by  the  States.^*'^    But  in  Veazie  Bank 

r.   Feuno***  the  Federal  Government,  in  the  exercise  of  its  constitu- 

fional  jx)wer3  to  control  the  currenev,  was  pennitted  to  tax  out  of 

e.3c:dstence  the  issue  of  state  banks,  although  it  was  not  denied  that 

the  States  had  the  constitotional  power  Ui  eliarter  such  banka.^^ 

Je  this  Veazie  Bank  case  it  was  argued  on  behalf  of  the  State 
tli^ot  the  federal  tax  in  question  was,  in  effect,  a  tax  on  a  fran- 
chise granted  by  the  State,  and  as  sucli  uncanstitutionah     The 
coTiirt  held  that,  in  fact,  the  tax  was  not  upon  the  franchise  of  the 
b^  :rik,  but  declared,  obiter.    "  We  do  not  say  that  there  may  not 
h^    such  a  tax*    It  may  be  admitted  that  the  reserved  rights  of  the 
S't^tes,  such  as  the  right  to  pass  laws,  to  give  effect  to  laws  through 
e^c^cutive  action,  to  administer  justice  through  the  courts*  and  to 
eortploy  all  necessary  agencies  for  legitimate  purposes  of  state 
government,  are  not  proper  subjects  of  the  taxing  power  of  Con- 
g^^ss.     But  it  capnot  be  admitted  that  franchises  granted  by  a 
St^^t©  are  necessarily  exempt  from  taxation;  for  franchises  are 
property,  often  very  valuable  and  productive  property,  and  when 
iiot;  conferred  for  the  pur{>ose  of  giving  effect  to  some  reserved 
pO'^er  of  a  State,  seems  to  be  as  properly  objects  of  taxation  as 
^^y  other  property." 

Similarly  in  Ex  parte  Rapier^^  it  was  held  that  the  fact  that  a 
lottery  cijmpany  was  chartere<l  by  a  State  did  not  prevent  the 
Foderal  Government  from  excluding  its  tickets  from  the  mails. 

The  Supreme  Court  has  not,  however,  permitted  this  principle 
of    the  supremacy  of  the  Federal   Government  to  authorize  the 
National  Government,  by  taxation  or  otherwise,  to  interfere  with 
the  States  in  the  exercise  of  their  governmental  rights,  except  in 
I         as  far  as  such  interference  is  necessary  to  the  exercise  of  a  fed- 


«Cttlif  T.  Paciftc  R,  R.  Co.  (127  U,  S.  1;  8  Sup.  Ci  Rep.  1073  j  32  L.  ed. 

"  S  Wdl.  533 ;   19  L.  Pd,  482. 

♦•Briscoe  v.  Bank  of  Kentucky  (11  P^t.  257;  9  L.  ed.  700). 

<*U3  U*  S.  110;  12  Sup.  Ct,  Eep.  374;  36  L.  ed.  93. 
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eral  power.  In  Lano  County  v.  Oregon**  it  wie  held  that  the 
Federal  Government  was  without  the  ])ower  to  compel  the  States 
to  receive  in  payment  of  their  taxes  paper  currency  that  had  been 
declared  legal  tender  by  the  Federal  Grovemment  In  its  opinion 
the  court  say :  "  The  people  of  the  United  States  conatitute 
one  nation^  under  one  government^  and  this  government  within 
the  scope  of  the  powers  with  which  it  is  invested,  is  siQ>reme. 
On  the  other  hand  the  people  of  each  State  compose  a  State, 
having  its  own  government  and  endowed  with  all  the  fmictions 
essential  to  separate  and  independent  existence.  The  States  dis- 
united might  continue  to  exist.  Without  the  States  in  union 
there  could   be  no  such  political  body   as  the   TJnilied   States. 

•  .  .  Xow,  to  the  existence  of  the  States,  themselves,  necessary 
to  the  existence  of  the  United  States,  the  power  of  taxation  is  in- 
dispensable.      It   is   an   essential    function   of   the   government. 

•  •  .  In  respect,  however,  to  property,  business  and  persons, 
witliin  their  respective  limits  their  power  of  taxation  remaineil 
and  remains  entire.  It  is,  indeed,  a  concurrent  power,  and  in  the- 
case  of  a  tax  on  the  same  subject  by  both  governments,  the  claim 
of  the  United  States,  as  the  supreme  authority,  must  be  preferred; 
but,  with  this  qualification  it  is  absolute.  The  extent  to  which  it 
shall  be  exercised,  the  subjects  upon  which  it  shall  be  exercised, 
and  the  nKxle  in  which  it  shall  be  exercised,  are  equally  within 
the  discretion  of  the  legislatures  to  which  the  States  commit  the 
exercise  of  the  power.  That  discretion  is  restrained  only  by  the 
will  of  the  people  expressed  in  the  state  Constitutions  or  through 
olecnions,  and  bv  the  condition  that  it  must  not  be  so  used  as  to 
burden  or  embarrass  the  operations  of  the  National  Government. 
There  is  nothing  in  the  Constitution  w^hich  contemplates  or  au- 
thorizes any  direct  abridgement  of  this  power  by  national  l^isla- 
tion.  To  the  extent  just  indicated  it  is  as  complete  in  the  States 
US  the  like  power,  within  the  limits  of  the  Constitution,  is  com- 
plete in  Congress.  If,  therefore,  the  condition  of  any  State,  in 
the  judgment  of  its  legislature,  requires  the  collection  of  taxes  in 
kind,  that  is  to  say,  by  the  delivery  to  the  proper  officers  of  a 

49  7  Wall.  71 ;  19  L.  ed.  101. 
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certain  proportion  of  products,  or  in  gold  or  gil%^er  buUioB,  or  in 
»1J  und  silrer  coin,  it  is  not  easy  to  see  iipou  what  principle  the 
Katianiil  Legialature  can  interfere  with  the  exercise,  to  tiiat  end, 
o£  tliia  power,  original  in  the  States,  and  never  as  yet  snrrendered. 
I£  Ais  be  so,  it  is,  certainly,  a  reasonahle  conclusion  that  Con- 
frc?s8  did  not  intend,  by  the  general  tenns  of  the  Cnrrency  Act, 
to  restrain  the  exercise  of  this  power  in  the  manner  shown  by  the 
Sta^tntes  of  Oregon." 

In  the  ease  of  Ck»Ilector  v.  Bay**  it  held  that  tlie  Federal  Gov- 
crmneut  could  not  levy  an  income  tax  upon  the  salaries  of  state 
oflFiciaU.     In  that  case  Uie  court  said :     **  Tf  the  means  and  in- 
strumentalities employed  by  that  [the  General]   Government  to 
carry  into  operation  the  powers  granted  to  it,  are,  necessarily, 
and,  for  the  sake  of  ^elf-preservation,  exempt  from  taxation  by 
the  States,  why   are  not  tlxose  of   the   States   depending  upon 
iheb  resen-etl    powers,   for  like  reasons,   equally  exempt  from 
MtTal    taxation?      Their    unimpaired    existence    in    the    ene 
<^^  h  as  essential  as  in  the  otlier.     It  is  admitted  that  there 
is  DO  express  provision  in  the  Constitution  that  prohibits  the  Gen- 
eral Government  from  taxing  the  means  and  instrumentalities  of 
the  States,  nor  is  tiiere  any  prohibiting  the  States  from  taxing  the 
loeans  and  ins^trmnentalities  of  that  government.     In  both  cases 
the  exemption  rests  upon  necessary  intplieation,  and  is  upheld  by 
the  great  law  of  self-preservatiou, —  as  any  government,  whose 
means  empioye<l  in  conducting  its  operations,  if  subject  to  the  con- 
trol of  another  and  distinct  goTcmment,  can  only  exist  at  the 
mercy  of  that  government.     Of  what  avail  are  these  means  if 
another  power  may  tax  them  at  discretion?'^ 

Thus,  the  court  goes  on  to  point  out  that  the  alleged  federal 
ri^Lt  tliat  was  involved,  so  far  from  being  similar  to  that  sus- 
tained in  Veazie  Bank  v.  Fenno,  was  included  within  that  sphere 
of  state  interest  which  the  court  in  that  case  expressly  declared 
lo  be  beyond  the  taxing  -power  of  the  Federal  Government, 

m  11  WaH.  113;  20  Ll  ed.  12g, 
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§  68.  Federal  Taxation  of  Property  of  Municipalitiea. 

In  United  States  v.  B.  &  O.  Ry.*^  it  was  held  that  the  United 
States  could  not  collect  a  tax  on  money  due  a  municipality  of 
one  of  the  States,  the  court  saying:  "A  municipal  oorporation 
like  the  City  of  Baltimore,  is  a  representative  not  only  of  the 
State,  but  is  a  portion  of  its  governmental  power.  It  is  one  of 
its  creatures,  made  for  a  specific  purpose,  to  exercise  within  a 
limited  sphere  the  powers  of  the  State.  The  State  may  withdraw 
these  local  powers  of  government  at  pleasure,  and  may,  through 
its  legislature  or  other  appointed  channels,  govern  the  local  terri- 
tory as  it  governs  the  State  at  large.  It  may  enlarge  or  contract 
its  powers  or  destroy  its  existence.  As  a  portion  of  the  State  in 
the  exercise  of  a  limited  portion  of  the  powers  of  the  State,  its 
revenues,  like  those  of  the  State,  are  not  subject  to  taxation.^'  **- 

In  Mercantile  Xat  Bank  v.  Xew  York*^  it  was  decided  that 
the  United  States  might  not  tax  bonds  issued  by  a  State  or  one 
of  its  municipal  bodies,  under  its  authority,  and  held  by  private 
corporations. 

In  the  Income  Tax  case^  it  was  held  that  a  federal  tax  might 
not  be  levied  on  income  derived  from  municipal  bonds. 

In  Ambrosini  v.  United  States'*  the  court  held  that  bonds 
given  to  secure  the  proper  enforcement  of  state  laws  in  respect 
to  the  sale  of  intoxicating  liquors,  were  not  subject  to  fed- 
eral taxation. 

§  59.  South  Carolina  v.  United  States. 

An  interesting  case  of  recent  date  bearing  upon  the  right  of  the 
Federal  Government,  by  taxation  or  otherwise,  to  interfere  with 

5117  Wall.  322;  21  L.  od.  597. 

62  In  this  case  two  justices  dissented  on  the  ground  that,  conceding  that 
the  instruments  for  conducting  the  public  affairs  of  the  municipality  are 
entitled  to  the  same  exemption  from  federal  taxation  as  those  of  the  State 
at  larjx?,  it  did  not  follow  that  property  possessed  and  used  merely  in  a 
commercial  way  for  income  or  profits  was  thus  exempt. 

6S  121  U.  S.  138;  7  Sup.  Ct.  Rep.  826;  30  L.  ed.  895. 

84  Pollock  V.  Farmers'  Loan  &  Trust  Co.  (167  U.  S.  429;  15  Sup.  Ct.  Bflpw 
073;  39  L.  ed.  759). 

55  187  U.  S.  1;  23  Sup.  Ot.  Rep.  1;  47  L.  ed.  49. 
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State  govemmental  operations  is  that  of  the  State  of  South  Caro- 
lina w  United  States/'^  decided  in  1905,  In  this  case  was  ques- 
tioned  the  right  of  the  Federal  Government  to  levy  internal 
revenue  taxes  upon  intoxicating  liquors  sold  under  the  stale  dis- 
pensary sj-stem  of  South  Carolina. 

By  several  statutes  the  State  had  assumed  the  direc*t  control  of 
tLe  wholesale  and  retail  sale  of  intoxicating  liquors  within  its 
limits,  had   established   dispensaries,    and   appointed   dispensers 
erein.     The  dispensers  received  fixed  salaries,  and  had  there- 
fore BO  pecuniary  interest  in  the  sales,  the  entire  profits  there- 
from being   appropriated  by  the   State,   one-half   being   divided 
equally  between  the  municipality  and  the  county  in  which  the 
dispensaries  were  located,  and  the  other  half  paid  into  the  state 
treaiiury.     In  previous  cases  the  Supreme  Court  of  the  United 
States  had  held  that  the  regulation  and  control  of  the  sale  of  in- 
toxicating liquors,  so  far  as  interstate  commerce  was  not  inter- 
fered with,  was  within  the  legitimate  police  power  of  the  States, 
and,  indeed,  by  express  congressional  statute  the  States  had  been 
penuitted  to  control  the  sale  of  imported  liquors  after  their  ar- 
val  within  the  States*    The  question  thus  was:  had  tlie  Federal 
'Ovemment  the  constitntional  power  to  exact  taxes  from  officials 
iiited  and  paid  by  the  State  of  South  Carolina  and  perform- 
fenctions  which  the  State  was  constitutionaUy  empowered  to 
intrust  to  them  ?    The  Supreme  Court  held  that,  in  this  particu- 
lar ease,  it  had.    AVith  reference  to  the  argument  that  was  made 
*  South  Carolina  that  for  Congress  to  tax  the  agents  of  the  State 
arged  with  the  duty  of  selling  intoxieatin.:?  liquors,  was  to  inter- 
fere with  the  State's  legitimate  police  power,  the  court  said :  *'W0 
are  not  insensible  to  the  force  of  this  argument,  and  appreciate  the 
difficulties  which  it  presents,  but  let  us  see  to  what  it  leads.    Each 
Slate  is  subject  only  to  the  limitations  prescribed  by  the  Constitu- 
tion, and  within  its  territory  is  otherwise  supreme.    Its  internal 
affairs  are  matters  of  its  own  discretion.     The  Constitution  pro- 
rides  that  *  the  United  States  shall  guarantee  to  every  State  in  this 

Union  a  republican  form  of  Gfovemment.'^    That  expresses  the 

_  -       -  . — ^- . • — - — ^ i^^ 

w  im  r.  S.  437;  20  Sup.  Ct,  Rep.  110;  60  L.  ed,  26L 
Art.  IV,  f  4, 
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full  limit  of  DAtdonal  control  over  the  internal  affairs  of  a  State, 
The  rights  of  South  Carolina  to  control  the  sale  of  liquor  by  the 
dispensary  systoni  has  been  sustained,^  The  profits  from  the 
business  in  the  year  11)06,  as  appears  from  the  lindLngs  of  fact, 
were  over  a  half  a  million  dollars.  Mingling  the  thought  of  profit 
witli  the  necessity  of  regulation  may  induce  the  State  to  take 
possession,  in  like  manner,  of  tobacco,  oleomargarine,  and  all 
other  objects  of  internal  revenue  taxation.  If  one  State  finds  it 
thii3  i>roti  table,  other  States  may  follow,  and  the  whole  body  of 
internal  revenue  tax  be  thus  stricken  down/* 

The  Supreme  Court  was  not  content  to  rest  its  judgment  upon 
a  premised  possibility  of  serious  interference  with  the  revenues 
of  the  National  Government  should  the  State  be  permitted,  by 
assimiing  control  of  an  enterprise,  to  withdraw  it  from  federal 
taxation.  Two  additional  reasons  were  given  why  the  tax  in 
question  should  be  held  valicL  In  the  first  place  the  court  note 
the  fact  that  the  tax  *'  is  not  imposed  on  any  property  belonging 
to  the  State,  but  is  a  charge  on  a  business  Ijefore  any  profits  are 
realized  therefrom.''  It  is  thus,  the  court  say,  similar  to  a  suc- 
cession tax  which  has  been  construed  to  be  a  tax  Icvie^i  upon  and 
deducted  from  property  before  the  person  to  whom  it  is  be- 
queathed obtains  a  title  thereto.  The  second  additional  reason 
given  by  the  Supreme  Court  for  holding  constitutional  the  fed- 
eral income  tax  upon  the  South  Carolina  dispensaries  is  that  it 
is  not  a  tax  upon  the  means  of  instrumentalities  employed  by 
the  State  in  discharge  of  its  ordinary  functions  of  government 
Upon  this  pnint  the  court  adverts  to  the  fact  that  in  the  cases  in 
which  a  federal  tax  upon  state  agencies  had  been  held  unconsti- 
tutional, it  had  been  levied  upon  instrumentalities  of  government 
After  a  rex'iew  of  the  cases,  the  court  say:  "  These  decisions, 
while  not  controlling  the  question  before  us,  indicate  that  the 
thought  has  been  that  the  exemption  of  state  agencies  and  instru- 
mentalities from  national  taxation  is  limited  to  those  which  are 
of  a  strictly  governmental  character,  and  does  not  extend  to  those 

M  Vance  v.  Vandercook  Co.  (170  U.  S.  43S;  18  Sup,  Ct.  Rep.  574;  42  L,  ed, 

1100). 
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which  are  used  by  the  State  in  the  carrying  on  of  an  ordinary 
jtrivate  businefls,"^^ 

la  conformity  with  the  doctrine  that  state  inheritance  taxes 
may  be  levied  and  collected  upon  l}e<]iiests  or  estates  conBisting 
of  federal  securities,  it  has  l>een  held  that  state  securities  are 
similarly  eubject  to  inheritance  taxes  federally  imposedp 

»lu  support  of  this  distinction  between  the  ordinary  functions  of  govem- 
Jfit'nt,  and  the  control  of  private  enterpriaea  by  the  Stn^te,  the  court  refers 
to  tlie  well-established  distinctions  between  the  duties  of  a  public  character 
€»it  apoQ  mmucipal  corporations,  and  tho?e  which  relate  to  what  may  be 
coaiitlered  their  private  busiiwss,  and  the  resulting  different  responsibilities  In 
cfttea  of  negligen(*e  in  respect  to  the  discharge  of  those  duties,  respectively. 
*Oliw  J,  Worceater,  102  Mass,  4811;  Uoyd  v,  Kew  York,  5  N.  Y.  369;  Western 
Sftv.  Fund  Society  ▼.  Philadelphia,  31  Pa.  175.)  in  the  last  case  it  was  held 
thH  (L  city  supplying  gas  to  the  inhabitiiiita  acta  as  a  private  corporation, 
find  ij  Aubject  to  the  same  liabilities  nnd  diBabilities.  In  its  opinion  the 
Stt{>reine  Court  declare:  "Such  contracts  arc  not  made  by  the  municipal 
MrpfjTition  by  virtue  of  Us  powers  of  local  sovereignty,  but  in  its  capacity 
«t  •  private  corporation.  The  supply  of  gaslight  is  no  more  a  duty  of 
*o^reigiity  than  the  supply  of  water.  Both  these  objects  may  be  accomplished 
Ihrtiugij  the  agency  of  individuals  or  private  curporations,  and  in  very  many 
uistauoes  they  are  aecoiupltshed  by  those  means.  If  this  power  is  granted 
^»  borough  or  a  city,  it  is  a  sp<>eial  private  franchise,  made  as  well  for  the 
^nvRte  emolument  and  advantnge  of  the  city  as  for  the  public  good.  Hie 
''li'>lc  iiivefitmont  is  the  private  property  of  the  city,  aa  much  so  as  the 
tas  md  houses  belonging  to  it.  Blending  the  two  powers  in  one  grant  does 
not  destroy  tlie  clear  and  well-settled  diistinctiont  and  the  process  of  scpara- 
^^«n  U  not  rcndereil  imfwssible  by  the  eonfusicm.  In  suppurating  them,  regard 
lDU«t  he  had  to  the  object  of  tlic  legislature  in  conferring  them.  If  granted 
I^r  public  purposes  exclusively,  they  belong  to  the  corporate  body  in  its  public, 
H'tical  or  municipal  character.  But  if  the  grant  was  for  the  purpose  of 
pTtTatu  advantage  and  eioolument,  though  the  public  may  derive  a  common 
^^^H  therefrom,  the  corporation  quoad  hoc  is  to  be  regarded  aa  a  private 
c«rii|i4aj'.  It  stands  on  the  same  footing  ns  would  any  individual  or  body 
fl^  pvrsons  upon  whom  the  like  special  franchises  had  been  conferred.** 
C««aduding  its  opinion,  the  Supreme  Court  of  the  United  Slates  say:  **Now, 
if  it  be  well-established,  as  the^e  authorities  say,  that  there  is  a  clear  dis- 
tinction as  respects  responsibility  for  nt?gligence  between  the  pt^wers  granted 
^  •  corporation  for  governmental  purposes  and  those  in  aid  of  private 
^uiinwa,  ft  like  distinctinn  may  be  recognised  when  we  are  asked  to  limit 
l^e  full  power  of  imfKising  excises  granted  to  the  National  Government  by 
■J*  implied  inability  to  impede  or  embarrass  a  State  in  the  discharge  of  its 
functiouft.  It  is  reasonable  to  hold  that,  while  the  former  may  do  nothing 
^y  taiiation  in  any  form  to  prevent  the  full  discharge  by  the  latter  of  ita 
•.'^trn mental  functions,  yet,  whenever  a  State  engagea  in  a  business  which  is 
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§  60.  Federal  Taxation  of  State  Documents. 

In  a  number  of  cases  in  the  State  courts^  interesting  points 
have  been  raised  and  decided  with  reference  to  the  obligation 
imposed  by  federal  laws  to  affix  stamps  to  certain  documents. 
There  ia  little  doubt  that  the  United  States  may  in  its  own  courts, 
or  in  other  ways  refuse  to  recognize  the  validity  of  unstamped 
documents,  but  it  would  seem  that  it  may  not  dictate  to  state 
agencies  what  instnmients  they  shall  accept  as  valid  and  enforce- 
able. Though  Congress  may  provide  that  certain  instruments 
shall  be  stamped  and  that  if  not  so  stamped  they  stall  not  be 
received  as  evidence  in  federal  courts,  the  State  cannot  be  com- 
pelled to  exclude  them  as  evidence  in  its  courts  upon  that  ground- 


of  a  private  nature,  that  business  ie  not  withdrawn  frcxm  the  taxinif  power 
of  the  nation,'* 

Tltre©  justices  diasented  from  the  judgment  rendered  In  South  Carolina  ▼. 
United  Stdtes.  After  a  review  of  BUthorities,  which  in  their  judgment  did 
not  warrant  the  position  assumed  by  the  majority  in  tlie  ease  on  trial,  thew 
Justices  aay,  in  answer  to  the  contention  that  if  the  instrumentalities  of  the 
State  tn  the  control  of  the  liquor  trade  be  declared  exempt  from  federal 
iajtation,  the  way  is  opened  to  tlie  Stat4.'S  aerionsly  to  interfere  with  federal 
revenues  by  extending  their  operations  in  other  Bimilar  directions:  **  But 
these  extreme  illustrations  amount  simply  to  saying  that  it  ia  possible 
for  the  imagination  to  foresliadow  conditions  which,  did  they  arise,  would 
impair  the  government  created  by  tlic  Constitution,  and,  beeaiise  such  con* 
jeeturea  may  be  indulged  in,  the  limitations  created  by  the  Constitutioii 
lor  the  purpose  of  preserving  both  the  state  and  national  governments  are  to 
be  disregarded.  In  otlier  words^  that  the  government  created  by  the  Constitu- 
tion must  now  be  destroyed,  because  it  is  possible  to  suggest  conditions 
which,  if  they  arise,  wuuld,  in  future,  produce  a  like  result.  But  the  wej 
Bess  of  the  iUustrations  as  applied  to  this  case  is  apparent.  They  have 
relation  to  this  case,  since  it  is  not  denied  that,  aa  to  liquor,  the  State  ha? 
absolute  power,  and  may  prohibit  the  sale  of  all  liquor,  and  thus  prevent 
the  United  States  from  deriving  revenue  from  that  source.  Again,  therefore, 
when  the  true  relation  of  the  argument,  to  the  case  in  hand  is  seen,  it 
reduces  itself  to  a  complete  contradiction,  vijz.,  a  State  may,  by  prohibition, 
prevent  the  United  StiiLes  from  reaping  revenue  from  the  liquor  traffic,  but 
any  other  state  regulation  by  which  such  result  is  accomplished  may  be 
prevented  by  the  United  States,  because  thereby  the  State  has  done  indirectlj 
only  that  which  the  State  had  the  lawful  power  directly  to  do." 

As  to  the  point  that  the  'State  of  South  Carolina  wds  deriving  a  reveni;ie 
from  the  conduct  of  the  liquor  buaincas,  the  dissenting  justices  point  ta 
the  fact  that  in  previous  cases  it  had  bt?en  expressly  settled  that  the  law 
establishing  the  State  dispensaries  had  not  been  passed  as  a  revenue,  but  as 
a  purely  police  measure* 
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It  has  also  been  held  by  state  courts  that  the  United  States  may 
not  impose  a  stamp  tax  upon  judicial  processes  of  state  courts, 
or  forbid  the  recording  of  unstamped  mortgages,  or  tax  the  official 
bonds  of  state  officers.*^^ 

§  61.  Federal  Exercise  of  Eminent  Domain  in  the  States. 

The  relation  of  the  federal  power  to  state  governmental  instru- 
mentalities has  been  further  illustrated  in  the  matter  of  the  Fed- 
eral Government's  right  of  eminent  domain,  it  having  been  held 
that  the  General  Government  has  an  inxplied  right  of  eminent 
domain  which  it  may  exercise  within  a  State  with  or  without  that 
State's  consent®^  Though  never  authoritatively  decided  the  bet- 
ter opinion  is,  however,  that  the  United  States  may  not  take  for 
its  own  use  land  or  other  property  essential  to  the  State  in  per- 
formance of  its  governmental  fimctions. 

The  subject  will  receive  fuller  treatment  in  its  appropriate 
place.^ 

w  Jon€8  V.  Keep  (19  AVis.  376)  ;  Fifleld  v.  Close  (15  Mich.  505)  ;  Tucker 
T.  Potter  (35  Conn.  46);  Moore  v.  Quirk  (105  Mass.  49);  Sayles  v.  Davis 
(22  Wis.  225) ;  Davis  v.  Richardson  (45  Miss.  503)  ;  Garland  v.  Gaines  (73 
Conn.  662)  ;  52  L.  R.  A.  915.    C/.  Judson,  On  Tawation,  $  601. 

«i  Monongahela  Navrgation  Co.  v.  U.  S.  (148  U.  S.  312;  13  Sup.  Ct.  Rep. 
622;  37  L.  ed.  463)  ;  Chappell  v.  U.  S.  (160  U.  S.  499;  16  Sup.  a.  Rep.  397; 
40  L.  ed.  510). 

«2McClain,  Constitutional  Late  in  the  United  States,  p.  Ill,  says:  "As 
between  the  Federal  Government  and  a  state  government,  neither  one  can 
authorize  the  condemnation  for  public  use  of  land  which  has  already  been 
acquired  either  by  condenmation  or  purchase  by  the  other  for  public  use." 
He  cites,  however,  no  authority,  and,  moreover,  adds:  "Possibly  the  United 
States  Government  could  not,  by  any  action  of  the  State,  be  excluded  from 
appropriating  state  property  for  federal  purposes,  but  such  questions  are 
not  likely  to  arise,  for  it  is  hardly  conceivable  that  the  Federal  Government 
should  find  it  expedient  and  necessary  to  interfere  with  any  State  in  the 
enjoyment  and  discharge  of  its  public  rights  and  duties." 


CHAPTER  VI. 


THE  MAINTENANCE  OF  FEDERAL  SUPREMACY  BY  WBITS  OF  ERROR 
FROil  THE  FEDERAL  SCPllEilE  COURT  TO  STATE  COUEXS. 

§  62.  Writs  of  Error  to  State  Courts. 

A  corollary  that  follows  from  the  supremacy  of  federal  law  ia 
that  when  a  federal  right,  privilege  or  iinnimiity  is  set  up  a^  a 
defeu&e  or  authority  for  an  wiU  opportunity  shall  eatkt  for  a  final 
determi nation  of  thi^  puint  iii  the  federal  courta^  As  ha^  been 
earlier  poiiited  out,  the  origiiaai  Judiciary  Act,  passed  in  the  first 
year  of  the  Coiii^titutiun,  in  its  famous  twouty-fiftk  section,  pro- 
vided that  a  Enal  judgment  or  decree  in  any  siiit,  in  the  highest 
court  of  law  or  equity  of  a  State  in  vvhick  a  decision  of  the  suit 
could  be  had,  '"^  where  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  their  validity,  or  where  is  drawn  m 
question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under  any  State,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties  or  laws  of  the  United  States,  and  the  de- 
cision  is  in  favor  of  such  their  vaEdity,  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  Constitution,  or  of 
a  treaty,  or  statute  of,  or  cmnniission  Ii<?hl  tiiider  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege  or 
exemption  specially  set  up  or  claLneil  by  either  party »  under  such 
clause  of  the  said  Constitution,  treaty,  statute  or  commission  may 
be  re-examined  and  reversed  or  affirmed  in  the  Sirpmne  Coirrt  of 
the  United  States  upon  writ  of  error."  In  order  tlmt  this  appel- 
late jurisdictiofli  may  be  eflfectiwl  this  section  aba  provide.^  that 
instead  of  remanding  the  cause  to  the  state  court  for  a  final  de- 
cision therein,  the  Supreme  Court  may  at  their  discretion*  if  the 
cause  has  been  once  before  remanded,  proceed  to  a  final  disposi* 
tion  of  the  same  and  award  execution. 

These  provisions  have  remaine<"l  substantially  unchanged  since 
their  enactment  to  the  present  day, 
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It  wtH  be  observed  that  provision  for  vrvit  of  error  from  the 
federal  Sapreme  Court  is  made  only  fur  those  eases  in  which  the 
jndgment  m  the  state  tribunals  is  adverse  to  the  alleged  federal 
rigtt,  privilege  or  imiuiiiiity*  Where  tlie  state  decision  is  favor- 
able there  is,  of  conrse,  no  neetl,  based  u|>on  the  principle  of  fed- 
eral snpremacj,  for  a  federal  review. 

i  6L  Martlet  ▼.  Hunter's  Lessee. 

The  constitutionalrty  ot  this  section  of  tiie  Judiciary  Act  was 
I  affirmed  by  the  Sttpreme  Court  in  181(i  in  llartin  v.  Hunter's 
lesaee.^  This  was  a  writ  of  error  to  the  Court  of  Appeals  of  the 
Slate  of  Virginia,  founded  upon  a  refusal  of  that  court  to  obey 
a  mandate  of  the  federal  Supreme  Court,  the  state  court,  in  ita 
judgment,  saying:  ''^Tbe  court  is  unanimonsly  of  opinion  that 
the  appellate  power  of  the  Supreme  Court  of  the  Unite«l  States 
does  Dot  extend  to  this  court  under  a  sound  constructi'tB  of  the 
Constitution  of  the  United  States;  that  so  much  of  the  twenty- 
fifth  section  of  the  Act  of  Congress,  to  establish  the  judicial 
<^arts  of  the  United  States,  as  extends  the  appellate  jiiriscliction 
of  the  Supreme  Court  to  this  court,  is  not  in  perfonnance  of  the 
Constitution  of  thev  l^nite^l  States.  That  the  writ  of  error  in  tins 
case  was  Improvidentlv  allowed  under  the  authority  of  that  act; 
that  the  proceedings  thereon  in  the  Supreme  Court  were  coraui 
mn  judiro  in  relation  to  this  court,  and  that  obedience  to  its  man- 
date be  declined  by  the  court."' 

This  position  of  the  state  court,  the  federal  court,  in  one  of 
the  weightiest  of  its  decij^ions,  declare^l  to  be  erroneous,  the  argn- 
ment  being  that,  though  not  granted  in  express  tenusj  the  very 
nature  of  the  federal  authority  provide<l  for  by  the  Constitn- 
tion  mates  this  appellate  power  a  n^ecessary  part  of  the  general 
judicial  power  granted  to  the  National  Government. 

§  64.  Cob«if  V.  Virginia 

The  appellate  power  of  the  federal  Supreme  Court  under  the 
rwenty*fifth  section  of  the  Judiciary  Act  was  again  contested  io 
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Cohens  v.  Virginia,^  decided  in  1821,  Chief  Justice  Marshall  ren- 
dering the  opinion  of  the  court.  This  was  a  criminal  case  and 
the  first  point  made  was  that  a  case  in  which  a  State  appeared 
as  defendant  in  error  was  a  9uit  against  a  State  and  as  such  for- 
bidden by  the  Eleventh  Amendment  The  court  held,  however, 
that  this  Amendment  has  reference  only  to  the  suits  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State,  and  not  to  suits  originally  b^un  by 
a  State.  "  It  is,  then,  the  opinion  of  the  court,"  declared  Mar- 
shall, *'  that  the  defendant  who  removes  a  judgment  rendered 
against  him  by  a  state  court  into  this  court,  for  the  purpose  of 
re-examining  the  question  whether  that  judgment  be  in  violation 
Df  the  Constitution  or  laws  of  the  United  States,  does  not  com- 
mence or  prosecute  a  suit  against  the  State." 
.  Secondly,  the  State  renewed  its  claim  that  in  no  case  might 
the  appellate  jurisdiction  of  the  Supreme  Court  be  constitu- 
tionally exercised  over  the  judgment  of  a  state  court.  To  this 
Marshall  replied  that  the  nature  of  the  Federal  Union  provided 
by  the  Constitution  and  intended  by  its  framers  and  adopters, 
required  the  exercise  of  the  power.  "  We  think,"  he  declared, 
"  that  in  a  government  aeknowledgedly  supreme,  with  respect  to 
objects  of  vital  interest  to  the  Xation,  there  is  nothing  incon- 
sistent with  sound  reason,  nothing  incompatible  with  the  nature 
of  government,  in  making  all  its  departments  supreme,  so  far 
as  respects  those  objects,  and  so  far  as  is  necessary  to  their  attain- 
ment. The  exercise  of  the  appellate  power  over  those  judgments 
of  the  state  tribunals  which  may  contravene  the  Constitution  or 
laws  of  the  United  States,  is,  we  believe,  essential  to  the  attain- 
ment of  those  objects." 

To  the  contention  made  by  the  State  that  to  grant  the  appellate 
jurisdiction  in  question  would  be  to  render  possible  a  complete 
consolidation  of  federal  and  state  judicial  power,  Marshall  replied: 
"A  complete  consolidation  of  the  States  so  far  as  respects  the 
judicial  pewer  would  authorize  the  legislature  to  confer  on  the 
federal  courts  appellate  jurisdiction  from  the  state  courts  in  all 

2  6  Wh.  204;  5  L.  ed.  257. 
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cases  whatsoever.  The  distinction  between  such  a  power,  and 
that  of  giving  appellate  jurisdiction  in  a  few  special  cases,  in  the 
decision  of  which  the  Nation  takes  an  interest,  is  too  obvious  not 
to  be  perceived  by  all," 

Since  Cohens  v.  Virginia,  the  constitutional  power  of  the 
federal  Supreme  Court  to  revise  by  writ  of  error  decisions  of 
state  courts  coming  within  the  provisions  of  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  has  been  but  once  seriously  questioned, 
and  then  under  the  strong  stimulus  of  objection  to  the  Fugitive 
Slave  Law  of  1850.' 

sAbleman  v.  Booth  (21  How.  506}  16  L.  ed.  160).    See  ante,  p.  84. 


CHAPTEK  VIL 

THE  MAINTENANCE  OF  FEDERAL  SUPREMACY  BY  THE  REMOVAL 
OF  SUITS  FROM  STATE  TO  FEDERAL  COURTS. 

§  65.  Right  of  RemovaL 

A  corollary  which  necessarily  follows  from  the  doctrine  of 
federal  supremacy  is  that  no  State  can  declare  criminal  and 
punibh  as  such  acts  authorized  by  federal  law.  Since  the  Civil 
War  this  has  not  been  directly  denied  by  the  States,  but  it  has 
been  strenuously  asserted  by  them  that  when  an  offense  has 
been  committed  against  their  own  peace,  and  the  one  committing 
it  has  been  apprehended  and  brought  to  trial  before  their  own 
courts,  he  is  not  entitled  to  have  his  case  removed  at  once  to  the 
federal  courts  simply  by  setting  up  as  a  defense  that  his  act  was 
done  in  pursuance  of  an  authority  delegated  him  by  the  General 
Government  The  right  to  set  up  this  defense  has  not  been 
denied  by  the  States,  nor  have  they  claimed  that,  should  the  deci- 
sion of  their  courts  be  adverse  to  him  upon  this  point,  he  may  not 
take  an  appeal  from  their  highest  tribunals  to  the  Supreme  Court 
of  the  United  States.  But  they  have  asserted  that  when  an  act 
has  been  committed  which  is  criminal  by  their  laws,  it  is,  pri- 
marily, an  offense  against  their  peace,  and  as  such  cognizable  only 
in  their  own  courts,  and,  therefore,  that  though,  as  has  been  just 
said,  a  right  of  appeal  from  their  highest  courts  to  the  United 
States  Supreme  Court  upon  the  questions  of  federal  authority 
must  be  allowed,  the  trial  of  the  offense  may  not,  as  a  matter  of 
right,  be  removed  by  the  accused  from  the  state  court  in  which 
it  is  begun  to  one  of  the  lower  federal  courts. 

These  lower  federal  courts,  as  is  well  known,  possess  only  those 
powers  which  have  been  granted  to  them  by  act  of  Congress.  By 
the  original  Judiciary  Act^  Congress  did  not,  as  it  might  have, 
endow  these  tribunals  vnth  a  general  jurisdiction  in  proceedings 

1  1  Stat,  at  L.  73. 

[124] 


Federal  Supremacy  by  Removal  of  Suits.  125 

against  federal  officers  based  upon  their  official  acts.  By  the 
famous  Force  Act  of  1833,  however,  an  act  passed  at  the  time  of 
South  Carolina's  attempted  nullification  of  the  United  States 
tariflF  law,  it  was  provided  that  ^'  when  any  civil  suit  or  criminal 
prosecution  is  commenced  in  any  court  of  a  State  against  any 
officer  appointed  under,  or  acting  by  authority  of,  any  revenue 
law  of  the  United  States,  now  or  hereafter  enacted,  or  against 
any  person  acting  by  or  under  authority  of  any  such  officer,  or 
on  account  of  any  act  done  under  color  of  his  office,"  the  case,  at 
the  defendant's  instance,  might  be  at  once  removed  from  the  state 
to  the  federal  courts  for  triaL 

§  66.  Tennessee  v.  Davis. 

This  act  has  been  from  time  to  time  amended,  and  now  forms 

§  643  of  the  Revised  Statutes.      Its  constitutionality  was  first 

j  udicially  examined  by  the  Supreme  Court  in  Tennessee  v.  Davis.^ 

In  this  case  Davis,  a  federal  revenue  officer,  killed  a  man,  was 

arrested  therefor,  and,  when  brought  to  trial,  applied  for  removal 

±0  a  federal  court  under  this  act.    The  State  of  Tennessee  denied 

-the  constitutionality  of  this  grant  of  right  upon  the  ground  that 

^he  act  for  which  Davis  was  being  tried  was  a  violation  of  state 

^nd  not  of  federal  law.     This  the  federal  authorities  admitted, 

T)ut  asserted  that,  inasmuch  as  the  defendant  was  a  federal  official, 

^nd  claimed  to  have  committed  the  homicide  while  in  pursuance 

of  his  duties  as  such,  the  federal  courts  had  the  right  to  assume 

jurisdiction   of   the   case   in   order   that    the   independence   and 

supremacy  of  federal  authority  might  be  maintained. 

Justice  Strong,  in  rendering  the  opinion  of  the  United  States 
Supreme  Court  upon  this  point,  prefaced  his  discussion  by  say- 
ing: '^A  more  important  question  can  hardly  be  imagined.  Upon 
its  answer  may  depend  the  possibility  of  the  General  Govern- 
ment's preserving  its  own  existence.  As  was  said  in  Martin  v. 
Hunter's  Lessee,*  *the  General  Government  must  cease  to  exist 
whenever  it  loses  the  power  of  protecting  itself  in  the  exercise 
of  its  constitutional  powers.'    It  can  only  act  through  its  officers 

2100  U.  8.  257;  25  L.  ed.  648. 
3  1  Wh.  304;  4  L.  ed.  97. 
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and  agents,  and  they  must  act  within  the  States.    If,  when  thus 

acting^  and  within  the  scope  of  their  authoritj,  those  officers  can 
be  arrested  and  brought  to  trial  in  a  state  court,  for  an  alleged 
offense  against  the  law  of  the  State,  yet  warranted  by  the  federal 
authority  they  possess,  and  if  the  General  Govermnent  is  power- 
less to  interfere  at  once  for  their  protection  — if  their  protection 
must  be  left  to  the  action  of  the  state  courts  - —  the  operations 
of  the  General  Government  may  at  any  time  be  arrested  at  the 
will  of  one  of  its  members.  The  legislature  of  a  State  may  be 
unfriendly.  It  may  affix  penalties  to  acts  done  under  the  imme- 
diate direction  of  the  Xational  Government,  and  in  obedience  to 
the  laws.  It  may  deny  the  authority  conferred  by  those  laws. 
The  state  court  may  adiuinister  not  only  the  laws  of  the  State, 
but  equally  the  federal  law,  in  such  a  manner  as  to  paralyze  the 
operations  of  the  government  And  even  if,  after  trial  and  final 
judgment  in  t!ie  state  court,  the  case  can  be  brought  into  the 
United  States  court  for  review,  the  officer  is  withdrawn  from  the 
discharge  of  his  duty  during  the  pendency  of  the  prosecution,  and 
the  exercise  of  acknowletlged  feiJeral  authority  arrested.  We  do 
not  think  sucli  an  element  of  weakness  is  to  be  foimd  in  the  Con- 
stitution* The  United  States  is  a  government  with  authority 
extending  over  the  whole  territory  of  the  Union,  acting  upon  the 
States  and  the  people  of  the  States,  While  it  is  limited  in  the 
number  of  its  powers,  so  far  as  its  authority  extends,  it  is  su- 
preme, No  state  government  can  exclude  it  from  the  exercise  of 
any  authority  conferred  upon  it  by  the  Constitution,  obstruct 
its  authorized  oihcers  against  its  will,  or  withhold  from  it,  for 
a  moment,  the  cognizance  of  any  subject  which  that  instrument 
haa  committed  to  it,  .  .  ,  The  constitutional  right  of  Con- 
gress to  authorize  the  removal  before  trial  of  civil  cases  arising 
under  the  laws  of  the  United  States  has  long  since  passed  beyond 
doubt.  It  was  exercised  almost  contemporaneously  with  the 
adoption  of  the  Constitution,  and  the  power  has  been  in  constant 
use  ever  since,  ,  .  ,  If  there  is  power  in  Congress  to  direct 
removal  before  trial  of  a  civil  case  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  and  direct  its  removal  because 
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mdk  a  case  has  arisen,  it  is  impossible  to  see  why  the  same  power 
may  not  order  the  removal  of  a  criminal  prosecution,  when  a 
similar  case  has  arisen  under  it.    The  judicial  power  is  declared 
to  extend  to  all  eases  of  the  character  described,  making  no  dis- 
Unction  between  civil  and  criminal,  and  the  reasons   for  con- 
ferring upon  the  courts  of  the   National   Goveriiment  superior 
jurisdiction  over  cases  involving  authority  and  rights  under  the 
laws  of  the  United  States,  are  equally  applicable  to  botli,    .    ,    , 
Such  a  jurisdiction    is   necessary   for    the   preservation   of  the 
acknowledged  powers  of  the  government.     It  is  essential,  also, 
to  an  uniform  and  consistent  administration  of  national  laws. 
i    .    •    It  is  true,  the  [Judiciary]  Act  of  1789  authorized  the 
removal  of  civil  cases  only.     It  did  not  attempt  to  confer  upon 
the  federal  courts  all  the  judicial  power  vested  in  the  government 
Additional  grants  have  been  made  from  time  to  time/'  * 

*Ai  to  the  point  raUed  bv   the  State  tliat  the  act  of   1833  provided  no 

•pecific  mode  of  procedure,  Justice  Strong  said:    *' The  Circuit  Courta  of  the 

United  States  have  all   the  appliances  that  are  needed   for  the  trial  of  any 

wiDiintl  eases.     Tliey  adopt  and  apply  the  laws  of  the  State  in  civil  cases, 

*flJ  Ihere  is  no  more   difficulty   in    administering  the   8tate*a   criminal    law. 

Ttify  are  not  foreign  courts.     The  Constitution  luid  made  them  court?^  within 

the  States  to  administer  the  laws  of  the  States  in  certnin  cases;  and,  so  lung 

t»  they  keep  within  the  jurisdiction  a^sijnied  to  theni^  their  general   powers 

«n»  odequate  to  the  trial  of  any  ca^ie.     The  supiwsed  anomaly  of  prosecuting 

flffendera  against  the  peace  and  dignity  of  a  State,  in  tribunals  of  the  Cieneral 

Government,  grows  entirely  out  of  the  division  of  powers  between  that  Gov- 

eruaicnt  and  the  government  of  a  State;  that  is,  a  division  of  sovereignty  over 

certain  matters*     ^\7lf■n  this  \i  understood,  and  it  is  time  that  it  shoutd  be, 

it  will  not  appear   ftrange  thut  even   in   cnae'§  of   crimiiiul   pru&ecutions   for 

alleged  offenses  ag*iinst  a  State  in  which  arises  a  defense  under  United  States 

Iflw,  the  General  Government  should  take  eognizftncc  of  the  caae  and  try  it  in 

Its  OUT*  courts,  according  to  ite  own  form  of  proceeding." 

In  this  case  Justices  Clifford  and  Field  dis??ented,  their  dissent  being  based 
npon  the  argument  that,  granting  (which  they  did  not  admit),  that  Congress 
may  pasf  such  laws  a^  it  deems  necessary  for  the  protection  of  its  agents, 
snd  mAj  for  that  purpose  define  the  acts  that  shall  be  considered  crimes,  and 
give  U>  the  inferior  federal  courts  jurisdiction  to  try  those  charged  with  com- 
mitting thenij  it  had  not  in  fact  done  so.  Tlie  act  of  1833  had,  indeed,  pro- 
vided for  the  removal  from  state  to  federal  courts  of  criujinat  auits  against 
0fl5t'4rs  acting  under  authority  of  any  federal  revenue  law  growing  out  of  acts 
coinmitted  by  them  under  such  authority,  but,  said  the  dissentient  Justices, 
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It  is  seen  that  Section  (M3  givea  the  power  of  renioval  only 
with  refereDce  to  ^uiti  against  revenue  officers  of  the  FeJeral 
Gav^rnnienL  SectioB  641  7>rovides  that  **  when  any  civil  suit  or 
criminal  prosecutiou  is  cominenoeii  in  any  State  Court  for  buj 
cause  whatsoever  against  iinj  ptrson  who  is  demeJ  or  cannot  eu- 
furce  in  the  jnclicial  tribunals  of  the  State  or  in  the  part  of  the 
State  where  ^uch  suit  or  prosecution  is  pending  any  right  aeeurel 
by  him  hy  any  law  piHDvidliig  for  the  equal  civil  rights  of  citizens 
of  the  Fuiteil  States,  or  of  all  persons  within  the  jurisdiction  of 

tfciTe  was  upon  iht  federal  statute  books  oo  laws  srpefific»l3ir  defining  as  a 
crime  tlu;  ncX  witL  whicU  Davis  was  cliarged  and  ailLxm^  an  appro|»riAi« 
penalty  therefor.  Therefore,  tliey  held,  no  federal  law  having  been  violated, 
the  fedora!  circuit  court  could  not  take  cr  l>e  given  jtirisdiction  of  the  case. 
**  Criminal  jurii^diction  is  not  by  the  Conatimt'ion  l?onferr(^d  upon  any  court," 
tliey  declared,  '*  and  it  is  settled  law  that  C Vingre^s  niufet  m  all  cases,  mtCke 
i^ny  act  criminal  and  define  the  offense  before  either  the  District  or  Clrcait 
Courts  can  take  cognizance  of  an  individual  charging  the  act  as  an  f»ffeii«e 
tigainst  the  authority  of  the  United  States,  .  ,  .  Courts  of  the  United  Statea 
derive  no  jurisdiction  in  criminal  cases  from  the  common  law,  nor  can  such 
trnmnals  take  cognizance  of  any  act  of  an  individual  as  a  public  ofTense,  or 
declare  it  puniiihable  as  such,  until  it  has  be«ij  defined  as  an  offence  by  an 
Act  of  (ongresii  passed  in  pursuance  of  the  Constitution."  But,  continued  tbe 
JtiMices,  not  only  has  Congr^-ss  not  legi*lat«'d  so  as  to  give  the  nece^^ary 
jUTi&diction  in  the  case  in  question,  but  it  enuUl  not  constitutionnllj'  do  ga. 
*•  Acts  of  Congress,'*  tliey  said,  "cannot  properly  supersede  the  police  po^v^rs 
of  the  State.  ...  If  the  police  law  of  the  States  does  not  deprive  anyone  of 
that  wliicb  is  justly  and  properly  his  own,  it  is  obvious  tbat  its  possession 
Ly  the  State  and  its  exercise  for  the  regulation  of  the  actions  of  the  citizens 
ran  never  constitute  an  invasion  of  the  national  sovereignty  or  afford  a  ba«a 
for  an  appeal  to  the  protection  of  the  national  authorities.  In  other  words  no 
ca-si*  pitli«*r  in  law  or  equity*  under  the  f*^deral  Constitutiun  or  laws  or  treaties 
of  tile  United  States*  over  which  the  federal  judicial  power  is  constitutionally 
extended  (Art,  111,  S  2)  tlierehy  arises/*  "  UETices  may  be  «reat«?d,'*  tbey  eon* 
tiijue,  '^by  a  law  of  Congress,  and  officeTs  to  execute  the  same  may  be 
appointed  in  the  manner  specified  in  tbe  Constitution;  and  It  is  not  doubts 
that  Congress  may  pRs.9  laws  for  their  protection,  and  for  that  purpose  in«y 
define  the  ofTcnec  of  kinii\^  puch  an  officer  when  in  discharge  of  his  dtitics. 
,  .  .  But  the  principiil  question  In  this  ca'=»e  is  of  a  veiy  different  cbaract«', 
as  the  indu'tmfnt  in  iigaitt^^t  tbe  oflieer  of  the  revenue  for  murdering  a  citi^fm 
of  the  State  having  in  no  way  any  ofticiaj  coTin<?ction  witli  tbe  collection  of 
thf  public  revenue.  Kmther  the  Constitution  nnr  the  Acts  of  Congreaa  give  a 
rf^venue  iffficer  or  any  other  nfReer  of  the  United  Slates  an  immunity  to  com- 
mit murder  in  a  State,  or  prohibit  the  State  from  executing  its  laws  for  tha 
fmnisbment  of  the  offender.*' 
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the  United  States  or  against  any  ofBcer,  civil  or  military,  or  otlier 
pertion  for  any  arrest  or  imprisonmcDt  or  other  trespasses  or 
wrongs  made  or  cjommitted  by  rirtiie  of,  or  under  color  of^  au- 
llioritT  derived  from  any  law  proridiug  for  equal  rigkta^  as  afore- 
said, or  refusing  to  da  any  ttct  on  the  ground  that  it  would  l>o 
incuuai^teiit  with  such  law,  soch  suit  or  pposecution  mmj  upon 
the  petition  o£  such  defendant  tiletl  in  said  State  Court  at  any 
time  before  the  trial  or  final  hearing  of  the  cause,  statiiig  the 
facts  and  verified  by  oath,  he  removed  for  trial  into  the  nest 
Circuit  Court  to  lie  held  in  the  district  where  it  is  j^ending.-'  The 
constitutionality  of  this  section  haii  Wn  affirmeiL^*  As  to  all  federal 
officials  other  than  revenue  officers^  federal  protection  a^^ainst  state 
iction,  when  necessary,  must  be  sought  in  cases  not  covered  by 
C'tion  *i41,  cither  by  way  of  writ  of  error  from  the  highest  state 
court  to  the  Supren^e  Court  of  the  United  States,  or,  if  that  be 
inadequate,  hy  writ  of  habeas  corpus.^ 
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§  67,  Right  of  Removal  in  Civil  Cases. 

The  right  to  r^mave  civil  cases  Vjegun  in  state  courts  into  the 
federal  courts  will  receive  treatment  in  a  later  chapter/       In 

ese  cases  the  right  is  given  not  ao  much  that  federal  supremacy 
Biay  be  maintained  as  that  impartial  tribunals  may  be  secured  to 
the  litijrants. 

TUis  argument  of  the  miimritj  iw  to  the  cof»fttitiitioT>al  itvcapneVty  of  Con- 
grea-  to  jiyovide  far  tht?  summiU-y  removal  from  the  staie  ta  federal  cotirla  of 
eflse^  of  the  cta^s  of  the  one  at  issue  ovi^rlooks,  or  nt  least  puts  a^ide  as  not 
conlrttlling,  the  possibility,  should  its  \\ov>  he  accepted,  nf  a  Stat^,  should  it 
so  dtttire^  io  admmist^ring  }U  cnmtnal  Iaw  as  serioustr  And  «vefi  TititDy  to 
i«lerf«r«  vith  the  exerem  hj  the  F«deT&l  Government  of  its  ftekaowledgad 
con*tituU<vnal  powers.  This  the  majority  pointed  oul»  th^  State  could  do  hy 
3n  iU\iipi\g  the  trial  in  its  own  courts  of  federal  ofTicinls  c^barg^  with  crime, 
mB  ti>  rejwier  in  large  meft*itre  nujpatory  the  ripht  of  the  aecirsed  to  oppeal  to 
ihm  Uttilcd  SUitcsa  Supreiae  Conrt  from  tha  highest  atat?  court. 

Tha  majoritj  doctrine  in  the  Davis  rase  haj  never  been  overruled. 

»  Strauder  v.  West  Virginia,  IQO  U.  S,  303, 

•  Chapter  VUI, 
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CHAPTER  VIIL 

MAINTENANCE  OF  FEDERAL  SUPREMACY  BY  HABEAS  CORPUS  TO 

STATE  AUTHORITIES. 

§  68.  State  Courts  may  not  Interfere  with  Federal  Authorities. 

During  the  ante  bellum  period  the  -Federal  Governuient  often 
made  use  of  state  tribunals  and  officers  for  tlie  execution  of  ita 
laws.  Thus  state  justices  of  the  peace  acted  as  examining  magis- 
trates in  criminal  cases  for  the  federal  courts,  state  judges 
officiated  in  the  execution  of  extradition  treaties  with  foreign 
countries,  aliens  were  naturalized  in  state  courts,  and  state  jails 
and  penitentiaries  were  used  for  the  incarceration  of  federal  crim- 
inals. Both  heeaiise  of  this  admixture  of  federal  and  state  judi- 
cial agencies,  and  because  the  principle  of  the  absolute  inde- 
pendence of  the  Federal  Government  from  state  control  was  not 
clearly  recogiiizeil  and  admittedj  the  state  courts  early  assumed 
the  right,  by  the  issuance  of  %vrits  of  habeas  corpus*  to  detenuine 
whether  a  fugitive  from  the  justice  of  a  foreign  country  and 
fugitive  slaves  should  be  surrendered;  w^hether  persons  in  the 
federal  army  were  properly  held  to  military  service;  and  even 
whether  persons  in  the  military  sernce  of  a  foreign  State  should 
be  trieil  for  acts  done  as  belligerents  and  under  the  authority  of 
their  sovereigns  in  confonnity  with  the  laws  of  nations.* 

It  was  not  until  1S5D  that  it  was  authoritatively  established 
by  the  United  States  Snj»rerae  Court  in  the  case  of  Ableman  v. 
Booth^  that  the  state  courts  were  without  the  constitutional  power 
to  interfere  in  any  way  with  the  process  of  federal  courts,  or, 
in  fact,  with  any  agencies  of  the  National  Government.^  Notr 
withstanding  this  decision,  however,  a  number  of  the  state  courts 
still  claimed  and  exercised  the  right  to  discharge  enlisted  sol- 
diers and  sailors  of  the  United  States  from  the  custo<ly  of  their 

1  People  V.  McLeod  (1  UU\,  377).  See  esppciaUy  the  paper  of  Seymour  D. 
Thompson  before  the  American  Bar  Aps&ciation  at  ita  annual  meeting  in 
1894.  entitled  Abuites  of  Ike  Writ  of  Habeas  Corpus. 

^21  How,  500;  16  L.  etL  IW. 

»See  ante,  p.  S4 
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officers,  and  this  practice  was  not  stopped  until  1872  when,  in 
Tarble's  case/  the  federal  Supreme  Court  held  this  to  be  beyond 
their  power.  In  the  opinion  which  he  rendered  in  this  case, 
Justice  Field,  after  pointing  out  the  distinct  and  independent 
character  of  the  government  of  the  United  States,  proceeds: 
"  Such  being  the  distinct  and  independent  character  of  the  two 
governments  within  their  respective  spheres  of  action,  it  follows 
that  neither  can  intrude  with  its  judicial  process  into  the  domain 
of  the  other,  except  so  far  as  such  intrusion  maj  be  necessary  on 
the  part  of  the  National  Government  to  preserve  its  rightful 
supremacy  in  cases  of  conflict  of  authority.  In  their  laws,  and 
mode  of  enforcement,  neither  is  responsible  to  the  other.  How 
their  respective  laws  shall  be  enacted;  how  they  shall  be  carried 
into  execution;  and  in  what  tribunals,  or  by  what  officers;  and 
how  much  discretion,  or  whether  any  at  all  shall  be  vested  in 
their  officers,  are  matters  subject  to  their  own  control,  in  the 
r^ulation  of  which  neither  can  interfere  with  the  other.  Now 
among  the  powers  assigned  to  the  National  Government  is  the 
power  to  raise  and  support  armies,  and  the  power  to  provide  for 
the  government  and  regulation  of  the  land  and  naval  forces. 
.  .  .  No  interference  with  the  execution  of  this  power  of  the 
National  Government  in  the  formation,  organization  and  govern- 
ment of  the  armies  by  any  state  officials  could  be  permitted  with- 
out greatly  impairing  the  efficiency,  if  it  did  not  utterly  destroy, 
this  blanch  of  the  public  service.  .  .  .  State  judges  and  state 
courts,  authorized  by  laws  of  their  States  to  issue  writs  of  habeas 
corpus,  have  undoubtedly  a  right  to  issue  the  writ  in  any  case 
where  a  party  is  alleged  to  be  illegally  confined  within  their  limits, 
unless  it  appear  upon  his  application  that  he  is  confined  under  the 
authority,  or  claim  and  color  of  the  authority,  of  the  United 
States,  by  an  officer  of  that  government.  If  such  fact  appear 
upon  the  application,  the  writ  should  be  refused."*^ 

4U.  S.  V.  Tarble  (13  Wall.  397;  20  L.  ed.  597). 

8  Chief  Justice  Chase  dissented  in  this  case.  In  the  course  of  his  opinion 
he  said:  "I  have  no  doubt  of  the  right  of  a  State  to  inquire  into  the  juris- 
diction of  a  federal  court  upon  habeas  corpus,  and  to  discharge  when  satisfied 
that  the  petitioner  for  the  writ  is  restrained  of  liberty  by  the  sentence  of  a 
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Here  again,  as  in  the  Davis  case,  the  point  at  issue  narrowed 
itself  down  to  the  question  whether  or  not  state  agencies  should 
be  recognized  to  have  a  power  which  might,  should  the  States 
see  fit,  be  so  exercised  as  seriously  to  embarrass  the  National 
Government  in  the  performance  of  its  constitutional  duties.  The 
strict  application  of  the  doctrine  of  a  divided  sovereignty  would 
have  led  in  both  cases  to  a  constitutional  impasse.  But  in  these 
as  in  other  cases  the  federal  Supreme  Court  compelled  the  States 
in  the  exercise  of  their  powers  to  subordinate  themselves  to  the 
requirements  of  national  convenience  and  necessity. 

This  case  settled  once  for  all  the  principle  that  it  is  a  suffi- 
cient return  to  a  writ  of  habeas  corpus  issued  by  a  state  court 
that  the  party  is  in  custody  under  claim  or  color  of  federal 
authority  derived  from  either  a  statute  or  judicial  process. 

§  69.  Issuance  of  the  Writ  by  Federal  Courts. 

Instead  of  submitting  to  interference  by  the  States  with  the 
exercise  of  their  powers,  the  federal  courts  have,  especially  of 
recent  years,  again  and  again,  on  writs  of  habeas  corpus,  removed 
from  state  custody  persons  charged  with  offenses  against  the 
peace  of  the  States. 

The  Judiciary  Act  of  1789  gave  to  the  federal  court  authority 
to  issue  the  writ  of  habeas  corpus  only  as  to  persons  in  jail  under 
or  by  color  of  authority  of  the  United  States.  No  provision  was 
thus  made  for  the  release  by  federal  courts  of  persons  in  custody 
by  order  of  the  authorities  of  a  State. 

court  without  jurisdiction.  If  it  errs  in  deciding  the  question  of  jurisdiction, 
the  error  must  be  corrected  in  tlie  mode  prescribed  by  the  25th  section  of  the 
Judiciary  Act;  not  by  denial  of  the  right  to  make  inquiry.  I  have  stiU  less 
doubt,  if  possible,  that  a  writ  of  habeas  corpus  may  issue  from  a  state  court 
to  inquire  into  the  validity  of  imprisonment  or  detention,  without  the  sentence 
of  any  court  whatever,  by  an  officer  of  the  United  States.  ...  To  deny  the 
right  of  state  courts  to  issue  the  writ,  or  what  amounts  to  the  same  thing,  to 
concede  the  right  to  issue  and  to  deny  the  right  to  adjudicate,  is  to  deny  the 
right  to  protect  the  citizen  by  habeas  corpus  against  arbitrary  imprisonment 
in  a  large  class  of  cases,  and,  I  am  thoroughly  persuaded,  was  never  within 
the  contemplation  of  the  Convention  which  framed  or  the  people  who  adopted 
the  Constitution.  That  instrument  expressly  declares  that  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  it." 
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The  "  Force  *'  Act  of  1S33  gave  to  the  federal  courts  the  power 
to  issue  writs  of  hi^beas  corpus  **  in  all  cases  of  a  prisoner  or 
prisouera  in  jail  or  confinement  where  he  or  they  shall  be  com- 
iait:ted  or  coniined,  on  or  by  any  authority  or  law  for  any  act 
dox^e,  or  omitted  to  be  done,  in  pursuance  of  a  law  of  the  United 
St^.te6|  or  any  order,  process  or  decree  of  any  judge  or  court 
th^xeof/' 

In  1842  this  authority  of  the  federal  courts  was  further 
broadened  by  the  proWsion  that  the  writ  might  issue  when  a 
subject  or  citizen  of  a  foreign  State,  domiciled  therein,  is  in 
custody  because  of  an  act  done  or  omitted  under  an  alleged  right, 
titl^y  authority,  privilege,  protection,  or  exemption  claimed  under 
di^  commission  or  order  or  sanction  of  any  foreign  iState,  or 
under  color  thereof,  the  validity  or  effect  of  which  is  dependent 
upon  the  law  of  nations. 

This  act  of  1S42  grew  out  of  the  McLeod  case.**    ilcLeod,  a 
British  subject,  was  arrested  and  indicted  for  murder  Id   New 
York,  alleged  to  have  been  committed  by  him  while  one  of  a  force 
oi  British  troops  which,  during  the  Canadian  rebellion  of  1837, 
inade  an  attack  upon  the  steamer  **  Caroline^'  while  moored  in 
Isew  York  waters.     The  British  government  avowed  itself  re- 
Bponsible  for  the  act,  a^  a  necessary  act  of  war,  the  steamer  being 
engaged  in  carrying  munitions  of  war  to  the  Canadian  insurgent 
iorces,  and  demanded  of  the  United  States  Government  McLeod's 
immediate  release.     This  the  Federal  Government  requested  of 
the  Kew  York  authorities,  but  was  met  with  a  refusal,  and  found 
itself  unable  to  proceed  further  because  of  the  lack  of  jurisdic- 
tion of  the  federal  courts  to  iasu©  the  necessary  writ  of  habeas 

In  18<i7  the  jurisdiction  of  the  federal  courts  was  still  further 
^dened  by  the  provision  that  the  writ  might  issue  *'  in  all  cases 
^here  any  person  may  be  restrained  of  his  or  her  liberty  in  vio- 
'«Hon  of  the  Constitution  or  any  treaty  or  law  of  the  United 
Sutes."  ' 

<P<K>pJe  V,  McL^od   (1  Hill,  377). 

'The  federal  eourtt  alan  haro  miDioritr  to  issue  the  writ  where  it  is  neeefi- 
8*fy  tn  bring  &  person  into  court  to  testify,  or  where  a  person  is  in  custody 
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Armed  with  tlie  autliority  tlius  given,  especially  by  the  act  of 
1867,  tlie  federal  courts  liave  repeatedly  taken  from  the  custody 
of  the  States  persons  charged  therein  with  offenses  agaioi^t  state 
law.  Even  the  lowest  of  the  federal  courts  have  not  hesitated  Ui 
exercise  the  power  as  to  persons  held  for  trial  before  the  highest 
courts  of  the  United  States. 

In  the  case  of  Thomas  v,  Loney*  the  Supreme  Court  sustained 
the  action  of  the  lower  federal  court  in  releasing  from  custody 
by  habeas  corpus  a  prisoner  who  had  been  arrested  by  state 
authority  for  alleged  perjury  committed  before  a  notary  public 
of  the  State  in  the  case  of  a  contested  election  of  a  member  of  the 
House  of  Representatives  of  the  United  States.  '^  The  power  of 
punishing  a  witness/'  said  the  Supreme  Court,  *'f0r  testifying 
falsely  in  a  judicial  proceeding  belongs  peculiarly  to  the  govern- 
ment in  whc^se  tribunals  that  proceeding  is  had.  It  is  essential 
to  the  impartial  and  efficient  administration  of  justice  in  the 
tribunals  of  the  nation  that  witnesses  should  be  able  to  testify 
freely  before  them,  unrestrained  by  legislation  of  the  State,  or 
by  fear  of  punishment  in  the  state  courts.  The  administration 
of  justice  in  the  national  tribunals  woidd  be  greatly  embarrassed 
and  im|>eded  if  a  witness  testifying  before  a  court  of  the  United 
States  or  upon  a  contested  election  of  a  member  of  Congress, 
were  liable  to  prosecution  and  punishment  in  the  courts  of  a 
State  upon  a  charge  of  perjury  preferred  by  a  disappointed  suitor 
or  contestant,  or  instigated  by  local  passion  or  prejudice.  A 
witness  who  gives  his  testimony,  pursuant  to  the  Constitution  and 
laws  of  the  United  States,  in  a  case  pending  In  a  court  or  other 
judicial  tribunal  of  the  United  States,  whether  he  testifies  in  the 
presence  of  that  tribunal,  or  before  any  magistrate  or  officer 
(either  of  the  nation  or  of  the  State)  designated  by  Act  of  Con- 
gress for  the  purpose,  is  accountable  for  the  truth  of  his  testi- 
mony to  the  United  States  only;  and  perjury  committed  in  so 

under  ot  hj  rolor  of  the  authority  of  the  United  State«,  or  U  committed  for 
trial  before  eome  court  thereof. 

i  134  U,  S.  372;  10  Sup.  Ct.  Rfip,  384;  33  L.  «i.  949. 
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testifjing  ia  au  offense  against  the  public  of  tlie  United  States, 
aaU.  within  the  exclusive  jurisdiction  of  the  courts  of  the  United 
States." 


^ 

te 


§  70.  The  Ncagle  Case, 

The  leading  case,  however,  and,   in  some  respects,  the  most 
crtxeme,  in  upholding  the  power  of  the  federal  courts  in  the 
ma, Iter  of  the  issuance  of  writs  of  habeas  corpus  to  state  author- 
ities is  that  of  Re  Xea^le.**    In  that  case  it  was  held  that  without 
express   statutory    authorization,    the   general    authority    of    the 
President  to  see  that  tho  laws  of  the  Union  are  faithfully  exe- 
cutod  empowered  him  to  appoint  a  deputy  marshal  to  protect  a 
federal  judge  whose  life  was  threatone^l;    and  that  upon  such 
deputy  being  arrested  and  brought  to  trial  in  a  state  court  upon 
tlie  charge  of  murder  for  a  homicide  committed  while  acting 
within  the  line  of  the  duty  thus  assigned  him,  he  was  entitled 
to  release  on  habeas  eorfjiis  issued  by  a  federal  judge.     In  this 
case  the  objection  was  raised  that  inasmuch  as  there  was  no  fed- 
eral statute  expressly  authorizing  such  protection  as  Neagle  had 
been  instructed  to  give,  he  could  not  be  said,  in  the  language  of 
fhe  act  of  1867,  to  be  **  in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States/'     To  this  Justice 
ifiller^  who  rendered  the  majority  opinion  of  the  Supreme  Court, 
replied:    '*  In  the  view  we  take  of  the  Constitution  of  the  United 
States,  any  obligation  fairly  and  properly  inferable  from  that 
instrument,  or  any  duty  of  the  marshal  to  be  derived  from  the 
general  scope  of  his  duties  under  the  laws  of  the  United  States, 
a  *  law '  within  the  meaning  of  this  phrase.    It  would  be  a 
j^reat  reproach  to  the  system  of  government  of  the  United  States, 
declared  to  be  within  its  sphere  sovereign  and  supreme,  if  there 
is  to  be  found  within  the  domain  of  its  powers  no  means  of  pro- 
tecting the  judges  in  the  conscientious  and  faithful  discharge  of 
their  duties,  from  the  malice  and   hatred  of  those  upon  whom 
their  judgments  may  operate  unfavorably.     .     .     .     We  do  not 
believe  that  the  government  of  the  United  States  is  thus  ineffi- 
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dent,  or  that  its  Constitution  and  laws  have  left  the  high  officers 
of  the  government  so  defenseless  and  nnprotected.'*  *• 

§  71.  Writ  Issued  Only  when  Imperative. 

The  Supreme  Court  of  the  United  States,  though  uniformly 
affirming  the  doctrine  that  the  federal  courts  have  power,  by  writ 
of  habeas  corpus,  to  inquire  into  the  cause  of  the  restraint  of  the 
liberty  of  any  person  by  a  State  when  the  justification  of 
federal  authorization  or  immunity  is  set  up  for  the  act  com- 
plained of,  has,  however,  repeatedly,  and  of  recent  years  with 
increasing  emphasis,  laid  down  the  doctrine  that  the  federal 
courts  should  not^  except  in  cases  of  peculiar  urgency,  exercise 
that  power,  but  should  leave  such  persons  to  pursue  their  remedy 
by  writ  of  error-  to  the  federal  Supreme  Court,  after  the  adjudi- 
cation of  their  cases  in  the  States'  highest  courts. 

In  Ux  parte  Eoyall,^^  decided  in  1886,  the  Supreme  Court  of 
the  United  States,  while  upholding  the  constitutional  power  ^ 
Congress  to  grant  to  the  federal  courts  jurisdiction  to  issue  writs 
of  habeas  corpus  in  all  cases  where  persons,  in  alleged  violation 
of  the  Constitution,  are  in  custody  of  a  state  court,  took  pains 
to  emphasize  the  fact  that  tlie  jurisdiction  is  to  be  exercised  at 
the  discretion  of  tlie  court,  and,  in  the  case  at  bar,  sustained  the 

^Clikif  Jnstice  FulW  and  Justice  T^mar  dissented  from  ttie  judgment  in 
tbe  Kemglc  cose  upon  tiie  ground  that  the  Pnesident  liad  hmd  wa  ccnstitotionai 
power,  in  the  absence  of  congressional  authority,  to  provide,  through  ths 
Attorn^-General,  a  guard  for  Justice  Field.  Why,  they  asked,  if  the  Preai- 
dwit  had  this  jKnv(*r.had  it  been  necessary  to  pass  Tarious  ha!befts  corpus  actsY 
*'  Wby  could  not  President  Jackson,  in  ISSS,  as  the  hrod  of  the  £xecvtii« 
Department,  invested  witli  the  power  And  charged  with  tlie  daty  to  takt  4»pe 
that  the  laws  be  faiUifuIly  executed  and  to  defend  the  Constitution,  ha^e 
enforced  tl>e  collection  of  the  federal  revenues  in  the  Port  of  Charleston,  anfl 
have  prot<«ct4*d  tlio  nevmue  <yffioere  of  the  government  ttgaiiMft  «oy  mrraBt  made 
under  the  pretensions  of  the  state  authority  with  the  aid  of  the  mdt  of  1S337 
Why.  in  1842,  when  tl>e  third  Habeas  Corpus  Act  was  passed,  could  not  tbe 
President  of  the  United  States  "by  virtue  of  the  same  self -existing  powers 
of  the  Execntive,  together  with  those  t>f  t^e  Judicial  Depaitneat,  liave  «B- 
forced  the  iatemational  obligations  4if  the  goveraneat  vdtkoat  ma^  vnk  set 
of  Cot^Temsi  " 

u  117  U.  S.  241;  6  Sup.  Ct.  Sep.  754;  8»  Xi.  «d. 
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refusal  of  the  Circnit  Court  to  issue  the  writ.  ^We  are  of 
opinion/'  said  the  court,  "  that  while  the  Circuit  Court  has  the 
power  to  tio  so,  and  may  discharge  the  accused  in  adyance  of  his 
trial  if  he  is  restraitied  of  his  liberty  in  violation  of  the  National 
Constitution  it  is  not  bound  in  every  case  to  exercise  such  a 
power  immediately  upon  application  for  the  writ  We  cannot 
suppose  that  Congress  intended  to  compel  those  courts,  by  such 
means,  to  draw  to  themselves,  in  the  first  instance,  the  control 
of  all  criminal  prosecutions  commenced  in  state  conrts  exercising 
authority  within  the  same  territorial  limits,  where  tfie  accused 
claims  that  he  is  held  in  custody  in  violation  of  the  Constitution 
of  the  United  States.  The  injunction  to  hear  the  case  summarily 
and  thereupon  *  to  dispose  of  the  party  as  law  and  justice  require ' 
does  Bot  deprive  the  court  of  discretion  as  to  the  time  and  the 
mode  in  whi(^  it  will  exercise  the  powers  conferred  upon  it. 
That  discretion  should  be  exercised  in  the  light  of  the  relations 
existing  under  our  system  of  government,  between  the  judicial 
tribunals  of  the  Union  and  of  the  Stales,  and  in  recognition  of 
the  fact  that  the  public  good  requires  that  those  relations  be  not 
disturbed  by  unnecessary  conflict  between  courts  equally  boond 
to  regard  and  protect  rights  secxired  by  the  Constitution." 

FrcMn  the  quotaticms  which  have  just  been  made  it  is  apparent 
that  in  the  issnwnce  of  the  writ,  a  distinction  is  made  between. 
those  cases  in  which  its  issuance  is  necessary  to  protect  the  Gen- 
eral Government  in  the  execution  of  its  functions,  and  those  in 
which  the  question  is  merely  one  of  the  petitioner's  right  to 
liberty.  In  this  latter  class  of  cases,  "  if,"  the  court  say,  "  it  is 
apparent  upon  the  petition  that  the  writ,  if  issued,  ought  not, 
on  principles  of  law  and  justice,  to  result  in  the  immediate  dis- 
charj^  of  the  accused  from  custody,  the  ocnirt  is  not  bound  to 
award  it  as  soon  as  the  application  is  made."  The  federal  conrts, 
the  opinion  goes  on  to  declare,  are  to  assume  that  the  state  courts 
will  neidier  do  injustice  nor  disr^ard  the  setded  principles  of 
federal  constitutional  law.  If,  however,  they  should  do  so.  the 
petitioner  still  has  the  privilege  of  taking  his  case  by  writ  of 
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error  from  the  highest  state  court  to  the  Supreme  Court  of  the 
Uaited  States J- 

The  act  of  1SG7  provides  that,  upou  return  of  the  writ  of 
habeas  corpus,  '^  the  court  or  justice,  or  judge,  shall  proceed  in 
a  suummry  way  to  determine  the  facts  of  the  case,  by  hearing 
the  testimony  aud  arguments,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  require:"  '^ 

It  would  not  appear  to  be  certainly  settled  just  what  is  the 
facts  to  he  determined  and  just  what  the  action  is  to  be  taken  by 
the  federal  court  in  all  cases  where  the  party  suing  out  the  writ 
claims  that  the  act  charg(?d  against  him  in  the  state  court  was 
done  under  the  authority  of  the  United  States  or  in  pursuance  of  a 
process  of  its  courts.  When,  by  means  of  the  writ,  the  federal 
court  has  brought  the  accused  under  its  control,  is  it  its  duty  in 
all  eases  to  cletennine  whether  the  accused  was  an  officer  of  the 
United  States  and  further  whether  he  had  acted  in  good  faith, 
and  within  the  scope  of  his  federal  authority,  and  therefore  en* 
titled  to  a  discharge;  and,  if  not,  to  impose  such  penalty  as  the 
law  and  facta  require?  Or  is  it  the  duty  of  the  federal  courts 
where  the  question  is  not  as  to  the  federal  authority  which  is  set 
up,  hut  whether  in  fact  that  authority  has  been  overstepped,  and 
there  is  conflicting  evidence  as  tu  this,  is  it  the  duty  of  the  federal 
court  to  remand  the  party  to  the  state  court  for  the  determination 
of  the  question? 

IS  For  later  refumls  of  the  federal  courts  to  issue  the  writ  of  habeas  corpua 
to  persons  in  t!ie  custody  of  state  courts  in  alleged  violation  of  the  Con« 
stitution,  see  Tinslej  T.  Anderaon  (171  U.  S.  101;  18  Sup.  Ct.  Rep.  805; 
43  L.  ed.  01)  arid  United  States  ew  reL  Drury  v.  Lewis  (200  U.  S.  1;  26 
Sup.  Ct.  Rep.  220;  50  L.  ed.  343).  In  the  first  of  those  cases  the  Supreme 
Court  reverseil  the  judgment  of  tlie  lower  court,  and  dismissed  the  writ  of 
habeas  corpua  which  it  had  issued,  and  rpmanded  the  accused  to  the  custody 
of  the  state  authorities.  In  Ex  p^rte  Wood  (l.>>  Fed.  IW),  decided  in  1907, 
habeas  corpus  was  granted  by  a  federal  court  for  the  release  of  oue  who  was 
charged  in  a  state  cniurt  with  a  violation  of  a  state  law,  the  enforcement  of 
which  had  previously  been  enjoined  by  a  federal  court  because  uncoostita* 
tionaL 

13  Rev.  St.,  Sec.  76  L 
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The  opinions  in  the  Ableman  and  Tarble  cases^  and  the  reason- 
ing of  the  court  in  Tennessee  v.  Davis,  would  seem  to  indicate 
that  the  former  action  is  the  correct  one,  namely,  that  the  federal 
court  should  not  remand  the  accused  to  the  state  court,  but  itself 
determine  the  fact  whether  he  has  acted  in  excess  of  his  federal 
authority.  In  United  States  ex  rel.  Drury  v.  Lewis,^*  however, 
the  court  accepted  the  alternative  doctrine,  and  remanded  the 
accused  for  trial  to  the  state  court,  the  evidence  being  conflicting 
as  to  whether  or  not  in  fact  he  had  exceeded  his  federal  authority. 

The  court,  quoting  from  Baker  v.  Grice^*  say ;  "  It  is  an 
exceedingly  delicate  jurisdiction  given  to  the  federal  courts  by 
which  a  person  under  an  indictment  in  a  state  court,  and  subject 
to  its  laws,  may,  by  the  decision  of  a  single  judge  of  the  federal 
court,  upon  a  writ  of  habeas  corpus,  be  taken  out  of  the  custody 
of  the  officers  of  the  State,  and  finally  discharged  therefrom,  and 
thus  a  trial  by  the  state  courts  of  an  indictment  found  under  the 
laws  of  a  State  be  finally  prevented.  Cases  have  occurred  of  so 
exceptional  a  nature  that  this  course  has  been  pursued."  ^*  In 
the  case  at  bar,  however,  the  court  find  that  there  were  not  pres- 
ent the  exceptional  circumstances  justifying  this  federal  inter- 
vention, and  that  the  evidence  was  conflicting  as  to  whether  the 
act  charged  was  done  in  performance  of  a  federal  authority.  This 
being  so,  the  court  declare,  it  is  the  proper  province  of  the  state 
court  and  not  of  the  federal  tribunal  to  determine  this  question. 

The  court  in  this  case,  in  the  position  which  it  assumed,  cites 
no  prior  cases  exactly  in  point  It  does  indeed  refer  to  earlier 
adjudications,  but  none  of  these  had  reference  to  instances  in 
which  persons  in  custody  of  state  authorities  sought  release 
upon  the  claim  that  the  acts  charged  against  them  were  done 
in  tlie  course  of  official  duty.  In  each  instance  the  petitioners 
based  their  claim  to  release  upon  the  ground  that  the  imprison- 
ment by  the  state  authorities  was  in  violation  of  their  individual 
rights   under  the  Constitution,  laws  or  treaties  of  the  United 

14  200  U.  S.  1 ;  26  Sup.  Ct.  Hep.  229 ;  50  L.  ed.  343. 

15  169  U.  S.  284;  18  Sup.  Ct.  Rep.  323;  42  L.  ed.  748. 

16  Citing  Re  Loney  (134  U.  S.  372;  10  Sup.  Ct.  Rep.  384;  33  L.  ed.  949)  ; 
Re  Xeagle  (135  U.  S.  1;  10  Sup.  Ct.  Rep.  658;  34  L.  ed.  65). 
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States.  In  such  cases  there  was  of  course  no  reason  based  upon 
federal  governmental  supremacy  and  efficiency,  why  the  federal 
courts  should  not,  in  their  discretion,  leave  the  petitioners  to  set 
up  such  defense  as  they  might  have  in  the  state  courts,  and  on 
writ  of  error  therefrom  to  the  federal  Supreme  Court" 

17  The  law  regarding  the  jurisdiction  of  the  state  courts  over  federal  officers 
is  discussed  in  a  valuable  article  by  Mr.  James  L.  Bishop  in  the  Colombia 
Law  Review  for  May,  1909,  entitled  '<  The  Jurisdiction  of  State  and  Fedocml 
Courts  over  Federal  OfHcers."  Mr.  Bishop  suggests  that  the  maintenance 
of  the  freedom  of  federal  authority  from  state  interference,  and  at  the  same 
time  the  preserration  of  the  proper  powers  of  the  state  courts  could  be 
secured  by  extending  the  right  of  removal  of  cases  from  the  state  to  federml 
courts,  now  given  under  Section  643  of  the  Bevised  Statutes  to  federal  revenue 
officers,  to  all  officers  acting  under  authority  of  the  United  States;  and  that 
the  issuance  of  the  writ  of  habeas  corpus  by  federal  courts  be  limited  so  as 
to  be  merely  anciUary  to  such  right  of  lemonraL 


CHAPTER  IX. 

THE  MAINTENAXCE   OF  FEDBIUL   SUPRE^L4CY;   TEE   IXDEPEND* 
ESCE  OF  FEDERAL  COURTS  FROM  bTATE  IKTERi^BRKNCE, 

§  72.  Independence  of  Federal  Authorities, 

A  federal  court  having  assumed  jurisdiction  over  a  person  or 
piece  of  property,  the  state  authorities  are  excluded  from  any 
interference  therewith  or  from  iu  any  way  assuming  jurisdiction 
therein.  This  principle  was  violated  by  the  authorities  of  the 
State  of  Wisconsiu  in  the  case  of  Ableman  v.  Booth'  in  annulling 
the  proceedings  of  a  commiijsioner  of  the  Tnited  States  and  dis- 
charging a  prisoner  who  had  been  committed  by  the  commia- 
sioner  for  an  offense  against  a  federal  law.  The  Supremo  Court 
of  the  United  States  declared  the  impropriety  of  these  actions  in 
the  following  language:  *'  The  supremacy  of  the  state  courts  over 
the  courts  of  the  United  States,  in  cases  coming  under  the  Con- 
stitution and  laws  of  the  United  States  is  now  for  the  first  time 
asserted  and  acted  upon  iu  the  supreme  court  of  a  State."  Pro- 
testing against  this  action,  the  opinion  declares:  *'  •  .  .  We 
do  not  question  the  autliority  of  state  court,  or  judge,  who  is  au- 
thorised by  the  laws  of  the  State  to  issue  the  writ  of  habeas  corpus, 
lo  issue  it  in  any  case  where  the  party  is  imprisoned  within  its 
territorial  limits,  provided  it  does  not  appeal-,  when  the  applica- 
tion is  made,  that  the  person  imprisoned  is  in  custody  under  the 
authority  of  the  Unitetl  States.  The  court  or  judge  has  a  right 
to  inquire,  in  this  mode  of  proceeding,  for  what  cause  and  by 
what  authority  the  prisoner  is  conOned  witliin  the  territorial 
limits  of  the  state  so\*ereignty.  But,  after  the  retnm  is  made, 
and  the  state  judge  or  court  is  judicially  apprised  that  the  party 
IB  in  custody  under  the  authority  of  the  United  States,  they 
can  proceed  no  further/' 

That  a  state  court  has  no  power  to  issue  a  mandamus  or  writ  of 
certiorari  to  a  federal  oifijcer  is  not  questioned.- 

1  21  How.  ooa. 

2M*Ching  V.  SiUinmii,  6  Wh,  598;  5  L.  ed.  340;  Kendall  v.  U,  S.,  12  Pet, 
024:  9  L.  ed.  1181;  U.  S.  v.  Schurz  (102  U.  S.  378;  20  L.  ed.  167). 

[141] 


TTjflTED    STAT^^UOXtrriTUTIONAl^^AWr 


The  inability  of  the  state  courts  by  injunction  or  otherwise  to 
control  proceedings  in  federal  courts  is  declared  in  Wober  v,  Lee 
Co.,^  Uniteil  States  v.  Keokuk,^  and  Siiper\^isors  v,  Diirant."  This 
inability  arises  not  so  much  from  the  supremacy  of  the  federal 
courts  as  because  the  state  and  federal  judicial  systems  are  inde- 
pendent of  one  another.  In  Weber  v.  Lee  Co,  the  court  say : "'  State 
conrta  cannot  enjoin  the  process  of  proceedings  in  the  circuit 
[federal]  courts;  not  on  account  of  any  parainount  jurisdiction 
in  the  latter,  but  because  they  are  entirely  independent  in  their 
sphere  of  action."  The  same  reason  is  given  in  United  States  v. 
Keokwk. 

§  73.  Injunctions  from  Federal  to  State  Courts. 

It  is,  however,  not  quite  correct  to  say  that  the  two  judicial 
systems  are  *'  entirely  independent  in  their  sphere  of  action."  It 
is  true  that  tlie  state  courts  are  wholly  without  power  in  any  way 
to  control  the  operations  of  the  federal  courts,  but  the  reverse  is 
not  true.  As  has  already  apfieared,  a  writ  of  error  lies  in  certain 
cases  from  the  federal  Supreme  Court  to  the  state  courts,  and, 
wiien  removal  of  a  case  is  sought,  the  federal  courts  may  issue 
a  w^rit  of  certiorari  to  the  state  court  demanding  a  copy  of  the 
record,  and  the  clerk  of  the  state  court  refusing  compliance  with 
this  demand  becomes,  under  an  act  of  Congress,  liable  to  fine  or 
imprisonment.  Furthermore  the  federal  courts  possess  the  right 
to  protect  their  own  jurisdictional  rights  or  the  riglits  of  parties 
to  suits  before  them  by  restraining  orders  forbidding  proceedings 
in  the  state  courts. 

It  is  true  that,  actuated  by  a  desire  to  preserve  so  far  as  possi- 
ble the  independence  of  the  state  judiciaries  Congress,  by  act  of 
1793,**  w^hich  is  still  in  force,  has  provided  that  **  the  writ  of  in- 
junction shall  not  be  granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  State,  except  in  cases  where 
such  an  injunction  may  be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy."    But,  in  other  than  cases  in  bankruptcy, 

16  Wan.  210;   18  L.  ed.  78L 
♦  e  Wan.  514;   18  L.  ed,  933. 

8  9  WalK  415;   19  L,  ed.  732. 
€Rev.  St.,  Sec.  720. 
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the  federal  courts  hare  not  hesitated  to  enjoin  proceedings  in  state 
courts  where  this  has  been  necessary  to  preserve  their  own  juris- 
dictional rights,  or  to  protect  individuals  in  their  federal  rights. 
Thus  in  Dietzsch  v.  Huidekoper^  it  was  held  that  the  prohibition 
of  Section  720  of  the  lie  vised  Statutes  would  not  prevent  a  fed- 
eral court  from  issuing  an  injunction  restraining   proceedings 
on  a  replevin  bond,  the  state  suit  being  based  on  a  judgment 
obtained  in  a  state  court  after  the  defendant  had  removed  the 
case  to  the  federal  courts  and  there  obtained  judgment  in  his 
favor*    The  court  said:    ^'  The  action  on  the  replevin  bond  in  that 
[the  state]  court  was  simply  an  attempt  to  enforce  the  judgment 
of  that  court  in  the  replevin  suit,  rendered  after  its  removal  to 
the  TImted  States  circuit  court,  and  after  the  state  court  had  lost 
^  juriediction  over  the  case.    If  no  judgment  had  been  rendered 
III  the  state  court  against  the  plaintiffs  in  the  replevin  suit,  no 
Jtction  could  have  been  maintained  upon  the  replevin  bond.    The 
bond  took  the  place  of  property  seized  in  replevin,  and  a  judg- 
incut  upon  it  was  equivaknt  to  an  actual  return  of  the  replevied 
property.     The  suit  upon  the  replevin  bond  w^as,  therefore,  but 
an  attempt  to  enforce  a  pretended  judgment  of  the  state  court, 
rendered  in  a  case  over  which  it  had  no  jurisdiction,  hut  which 
had  been  transferred  to  and  decided  by  the  United  States  Circuit 
Court,  by  a  judgment  in  favor  of  the  plaintiffs  in  replevin.    The 
hill  [for  injunction]  in  this  case  was,  therefore,  ancillary  to  the 
replevin  suit,  and  was  in  snbstiince  a  preceding  in  the  federal 
court  to  enforce  its  own  judgment  by  preventing  the  defeated 
party  from  wresting  the  replevied  property  from  the  plaintiffs  in 
replevin,  who,  by  the  judgment  of  the  court,  were  entitled  to  it^ 
or  what  was  in  effect  the  same  thing,  preventing  them  from  en- 
forcing a  bond  for  the  return  of  the  property  to  them.    A  court 
of  the  United  States  is  not  prevented  from  enforcing  its  own  judg- 
uients  by  the  statute  which  forbids  it  to  grant  a  writ  of  injunction 
to  stay  jiroceedings  in  a  state  court.''  ® 

T  103  U.  B.  4^4;  25  L-  ed,  497. 

•  In  Misaissippi  Railroad  CommisBion  v.  lUinois  Central  K.  Co.  (203  U.  8. 
335;  27  Sup.  Ct  Rep.  W',  51  L.  ed,  SOJJ)  It  was  held  that  the  commission 
wms  not  a  court  withia  the  meaning  of  Rev.  St*,  Sec*  720, 
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In  Martin  v.  Hunter's  Lefiaee,^  a  case,  it  will  be  remembered, 
arising  out  of  the  refusal  of  the  state  court  to  obej  a  mandate  from 
the  federal  tribunal,  the  court  did  not  iind  it  necessary  to  decide 
whether  or  not  the  federal  court  had  the  power  to  issue  a  maxk* 
damus  to  the  Virginia  court  to  enforce  its  former  judgment.  In- 
stead, the  court  simply  reversed  the  judgment  of  the  Vizginia 
Court  of  Appeals  and  affirmed  that  of  the  low^  court.  Justice 
Johnson  rendered  a  concurring  opinion  in  which  he  said :  ^'  The 
presiding  judge  of  the  state  court  is  himself  authorised  to  iaaoa 
the  writ  of  error,  if  he  will,  and  thus  give  jurisdiction  to  the  Su- 
preme Court ;  and  if  he  thinks  proper  to  decline  it,  no  oompolaoiry 
process  is  provided  by  law  to  oblige  him.  The  party  who  im- 
agines himself  aggrieved  is  then  at  liberty  to  apply  to  a  JQ^e  o£ 
the  United  States,  who  issues  tlie  writ  of  error,  which  (whatever 
its  form)  is,  in  substance,  no  more  than  a  mode  of  eompoDing 
the  opposite  party  to  appear  before  this  court  and  maintain  die 
legality  of  his  judgment  obtained  before  the  state  tribunal.  An 
exemplification  of  the  record  is  the  common  property  of  every  one 
who  chooses  to  apply  and  pay  for  it,  and  thus  the  case  and  the 
party  are  brought  before  us." 

After  pointing  out  that  the  court  disavowed  all  intention  to  de- 
cide as  to  the  right  to  issue  a  compulsory  process  to  the  state 
courts,  Justice  Johnson,  however,  goes  on  to  argue  that  the  federal 
court  might  properly  issue  a  mandamus  only  to  the  lower  federal 
courts,  and  that  in  case  a  state  court,  whose  decrees  might  be  re- 
versed by  the  federal  court,  should  refuse  to  alter  its  action  in 
obedience  thereto,  the  federal  Supreme  Court,  under  authority 
granted  by  the  Judiciary  Act,  where  the  case  had  once  before  been 
remanded,  could  itself  proceed  to  a  final  decision  of  the  case  and 

In  French  v.  Hay  (22  Wall.  250;  22  L.  ed.  857)  the  court  say:  "Tli« 
piobibition  in  the  Judiciary  Act  against  the  granting  of  injunotioua  by  the 
courts  of  the  United  States  touching  proceedings  in  state  courts  has  no  ap- 
plication  here.  Tlie  prior  jurisdiction  of  the  court  below  took  the  case 
out  of  the  operation  of  that  provision.  If  the  state  courts  should  .persist 
in  proceeding  —  a  thing  not  to  be  expected  —  the  wrong  will  be  on  the  part 
of  those  tribunals  and  not  of  the  court  below/' 

»1  VVh.  304;  4  L.  ed.  97. 
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llie  iwarding  of  a  judgment  thereupon.^^  By  this  means  and  by 
8  liberal  use  of  the  writ  of  injnncrion  and  that  of  habeas  corpus 
iA  sabjeciendimi,  Justice  Johnson  JechtreiJ  that  the  eonstitu- 
ti/mal  revising  power  might  be  fiilly  secured  to  the  United  States 
without  ev'er  resorting  to  compulsory  or  restrictive  processes  upon 
the  state  trihimals. 

The  circumstances  under  which  the  federal  courts  will  issue 
iojimctians  restraining  state  otHcials  from  enforcing,  or  bringing 
snits  in  the  state  courts  to  enforce  a  state  act  which  is  alleged  to 
\>^m  contravention  of  the  federal  Constitution  will  be  further  con- 
siJereJ  in  ehanter  LIV,  in  which  the  suability  of  the  State  is  dis- 

The  federal  courts  have  not  been  given,  nor  coidd  tiiey  constitn- 

tionaily  be  given,  the  jurisdiction  to  issue  writs  of  mandamus  to 

compel  the  performance  by  state  officials  of  state  duties.^^     The 

constitutional  power  of  Congrei;s  to  authorize  the  federal  courts, 

by  writs  of  mandamus,  to  compel   the  performance  of  duties, 

whether  by  state  or  federal  officials^  imposed  by  federal  law  would 

•m  to  be  beyond  question,  though  Congress  has  not  yet  seen  fit  to 

ant  to  these  courts  the  power  except  as  ancillary  to  jurisdiction 

il ready  otherwise  obtained. ^^     It  is  to  be  remembered,  however^ 

that  Congress  cannot,  without  the  consent  of  the  State,  impose 

npon  its  functionaries  the  performance  of  federal  duties*    Where, 

however,  the  act  ordered  is  one  unconnected  with  his  official  state 

daties,  the  fact  that  an  individual  is  a  state  functionary  would 

not  exempt  him  from  the  mandatory  power  of  the  federal  courts. 

g  74.  State  Restrictions  upon  the  Right  of  Removal  of  Suits 
from  State  to  Federal  Comrts, 
By  various  acts  of  Congress  rights  have  been  granted  to  de- 
mlunts  to  remove  into  federal  courts  civil  actions  begun  in  state 

!•  Uy  Act  of  IBfiT  (Rev.  Stut.,  See.  70I»),  the  Supre-tn^  Cnin-t  WQS  given  l»iia 
po«*pr  without  refereuc©  to  whet!ier  or  not  tlie  case  tuul  bi^n  previously 
ririnacided.  That  act  provides,  **  titp  Supreme  Court  may,  at  their  iliscretioo, 
prce<^  to  A  final  deciaion  and  nward  execution,  or  remund  the  cnBe  to  the 
inferior  court*'*  • 

u  Pugg  V.  Pennsylvania   (16  Pet.  530;  10  L.  cd.  1060). 

liU  8,  V.  Circuit  Court   (120  Fed.  Rep.  169). 
10 
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courts,  where  there  is  a  diversity  of  citizenship  of  the  partM 
This  right,  which  wUl  he  more  fully  discussed  in  a  later  chapter, 
is  granted,  not  that  federal  supremacy  may  be  maintained,  but 
that  an  impartial  tribunal  may  be  secured  in  suits  in  which  citi- 
zens of  ditfereut  States  are  parties.  One  important  questioDy 
however,  with  reference  to  the  maintenanco  of  federal  authority, 
has  arisen  in  connection  with  the  right  of  removal  based  upon 
diversity  of  eitizenship,  and  this  is  as  to  the  authority  of  the  States 
to  prevent  foreign  corporations  from  exercising  this  federal  priri- 
lege  by  making  it  a  condition  precedent  to  their  being  allowed  to 
enter  the  State  or  to  continue  to  do  business  therein  that,  when 
sued  by  a  citizen  of  the  State^  they  will  not  have  the  cause  re- 
moved into  the  federal  courts.  Here  it  is  apparent  that  th^  ques-  ■ 
tion  is  not  so  much  the  right  of  the  State  to  interfere  with  the 
exercise  by  a  federal  court  of  its  jurisdiction  when  obtained,  ad- 
it is  to  prevent  that  jurisdiction  from  being  im'oke<l.  ^M 

That  States  cannot  put  restrictions  upon  the  removal  of  cas^ 
from  their  courts  to  federal  tribunals  any  more  than  they  can 
prevent  it  was  declared  in  a  case  arising  under  a  statute  of  the 
State  of  Wisconsin  which  provided  that  insurance  companies  of  | 
other  States  desiring  to  do  business  within  its  limits  should  sign 
a  written  agreement  that  they  would  not  remove  to  the  federal 
courts  suits  brought  against  them  in  the  St-ate's  courts.     One  of 
these  companies,  having  removed  a  case  to  the  federal  courts  not-  j 
withstanding  its  agreement  not  to  do  so,  the  Wisconsin  courts, 
igiioring  the  fact  of  its  removal,  proceeded  with  die  case  and  ren- 
dered judgment  against  the  company.    The  Supreme  Court  of  the 
United  States,  upon  appeal  to  it,  declared  the  judgment  void  upon 
the  ground  tliat  the  agreement  itself  and  the  statute  requiring  it  i 
were  illegal,  as  no  one  could  be  compelled  to  bind  himself  in 
advance  not  to  exercise  a  right  guaranteed  to  him  by  the  Consti- 
tution any  more  than  he  could  barter  away  his  life  or  freedom.** 

When,  however,   in  a  later  case,  the  Supreme  Court  of  the 
TJnited  States  was  asked  to  issue  an  injunction  forbidding  the 

IS  See  Chapter  L.  

itHoTO^  Iit^umnce  Co.  v,  Morse  (20  Wall.  445;  22  L.  cd.  365), 
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Secretary  of  State  of  Wisconsin  to  revoke  the  license  of  an  insur- 
ance company  that  had  violated  its  agreement  not  to  removci  that 
court  held  that  it  could  not  thus  control  the  action  of  a  state 
official,  even  though  his  action  was  apparently  based  upon  an  im- 
proper ground.  The  court  said :  "  The  argument  that  the  revoca- 
tion in  question  is  made  for  an  unconstitutional  reason  cannot  be 
sustained.  The  suggestion  confounds  an  act  with  an  emotion  or 
I  mental  proceeding  which  is  not  the  subject  of  inquiiy  in  deter- 
mining the  validity  of  a  statute."  ^^  In  other  words  it  was  held 
that  the  right  both  of  granting  and  of  revoking  a  license  to  a  for- 
eign corporation  to  do  business  withih  a  State  belonging  to  the 
proper  officer  of  that  State,  it  was  not  within  the  competence  of  a 
federal  court  to  determine  whether  that  power  was  exercised  for 
a  good  or  bad  reason  or  for  no  reason  at  all. 

But  when,  in  a  still  later  case,  there  was  drawn  into  question 
the  operation  of  a  statute  of  Iowa  which  declared  that  upon  the 
violation  by  a  foreign  insurance  company  of  its  agreement  not  to 
remove  a  case  to  the  federal  courts,  its  license  should  thereby  be- 
come void,  the  federal  Supreme  Court  held  that  the  violation  of 
an  illegal  agreement  could  not  of  itself  operate  as  a  revoca- 
tion of  the  company's  license.  If  revoked  at  all  it  would  have  to 
be  by  the  act  of  a  competent  state  official,  and  not,  ipso  facto,  by 
the  exercise  of  a  constitutional  right.^^ 

This  entire  subject  w^as  reviewed  in  Security  Mutual  Life  In- 
surance Co.  V.  Prewitt"  in  which  it  was  held  that  a  State  may 
by  statute  provide  that  if  a  foreign  insurance  company  shall  re- 
move to  a  federal  court  a  case  which  has  been  commenced  in  a 
state  court,  the  license  of  such  company  to  do  business  within  the 
State  shall  thereupon  be  revoked.  In  its  opinion  the  court  say: 
"  It  is  admitted  that  a  State  has  power  to  prevent  a  company  from 
coming  into  its  domain,  and  that  it  has  the  power  to  take  away 
the  right  to  remain  after  having  been  permitted  once  to  enter,  and 
that  right  may  be  exercised  from  good  or  bad  motives;  but  what 
the  company  denied  [in  this  case]  is  the  right  of  a  State  to  enact 

"Doyle  V.  Continental  Insurance  Co.    (94  U.  S.  635;  24  L.  ed.  148). 

i«  Barron  v.  Burnside  (121  U.  S.  186;  7  Sup.  Ct.  Rep.  P31;  30  L.  ed.  915). 

17  202  U.  S.  246;  26  Sup.  Ct.  Rep.  619;  50  L.  ed.  1013. 
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in  advance  tliat  if  a  company  remove  a  case  to  a  federal  court,  its 
license  shall  be  revoked.  We  think  this  distinction  is  not  well 
founded.  The  truth  is  that  tlie  effect  of  the  statute  is  simply  tc 
place  foreign  companies  upon  a  par  with  the  domestic  ones  doing 
business  in  Kentucky.  Xo  stipulation  or  agreement  being  re 
quired  as  a  condition  for  coming  into  the  State  and  obtaining  a 
permit  to  do  business  therein,  the  mere  enactment  of  a  statute 
which,  in  substance,  says  if  you  choose  to  exercise  your  right  tc 
remove  a  case  into  a  federal  court,  your  right  to  further  do  busi- 
ness within  the  State  shall  cease  and  your  permit  shall  be  with- 
drawn, is  not  open  to  any  constitutional  objection.  The  reasoning 
in  the  Doyle  case  we  think  is  good."^® 

From  the  foregoing  cases  it  is  apparent  that  no  abandonment 
is  really  made  of  the  principle  that  the  States  are  const! tutionallj 
incompetent  to  interfere  with  or  prohibit  the  exercise  of  a  fed- 
eral right.  Corporations  chartered  in  one  State  and  doing  busi- 
ness in  another  State  may  exercise  the  right  of  removal  given 
them  by  the  federal  statutes  without  reference  to  what  the  law5 
of  the  States  in  which  they  are  doing  business  may  provide,  and 
this  tliey  may  do  even  if  they  have  contracted  with  those  state 
authorities  not  to  exercise  these  rights.  The  fact  that  the  state 
authorities,  in  the  exercisp  of  a  power  acknowledged  to  be  pos- 
sessed by  thcni,  withdraw,  or  threaten  to  withdraw,  a  privilege 
which  they  have  granted,  furnishes  no  ground  for  federal  relief. 
There  is,  to  be  sure,  a  causal  nexus  between  the  exercise  of  the 
federal  right  of  removal  and  of  the  State's  right  to  withdraw  its 
permission  to  the  foreign  corporation  to  do  business  within  the 
State's  limits.  But,  legally  speaking,  there  is  no  connection.  Each 
is  the  exercise  of  an  independent  right.  The  case  is  not  similar 
to  one  where  the  State  interferes  with  or  hinders  the  operation 
of  a  federal  agency,  as,  for  example,  the  taxation  of  its  franchise. 
In  the  cases  above  considered,  no  attempt  is  made  by  the  States  to 
declare  what  cases  shall  and  what  cases  shall  not  be  removed  into 
the  federal  courts,  or  in  any  way  to  interfere  with  the  exercise 

ISA  strong  dissenting  opinion,  concurred  in  by  Justice  HarUn,  was  filed 
in  this  case  by  Justice  Day. 
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of  their  jurisdiction  by  those  courts  after  the  cases  have  been  re- 
moved into  them.  Whenever  this  has  been  attempted  the  federal 
courts  have  prevented  it.  Thus  it  has  been  repeatedly  declared 
that  the  jurisdiction  conferred  upon  the  federal  courts  cannot  be 
in  any  way  abridged  or  impaired  by  the  statutes  of  a  State.^^ 

So,  also,  it  is  held  that  the  proper  petition  and  bond  having 
been  filed,  a  case  is  considered  removed  even  though  the  state  court 
may  refuse  to  make  an  order  of  removal,  and  may  in  fact  proceed 
with  the  trial  of  the  cause.^  In  such  cases  the  defendant  may,  if 
he  choose,  defend  the  case  in  the  state  court,  and  after  final  judg- 
ment obtain  a  writ  of  error  from  the  United  States  Supreme 
Court,  and  in  so  doing  he  does  not  forfeit  his  right  to  defend  in 
the  lower  federal  court.  The  circuit  court  can  issue  a  writ  of 
certiorari  to  the  state  court  demanding  a  copy  of  the  record  in 
case  and  the  clerk  refusing  to  furnish  it  becomes  liable  under  a 
federal  act  to  fine  or  imprisonment^^ 

MHyde  v.  Stone  (20  How.  170;  15  L.  ed.  874) ;  Smyth  v.  Ames  (169  U.  S. 
466;  18  Sup.  Ct.  Rep.  418;  42  L.  ed.  819);  Mercer  Co.  v.  Cowles  (7  Wall. 
118;  19  L.  ed.  86)  ;  Lincoln  Co.  v.  Luning  (133  U.  S.  529;  10  Sup.  Ct.  Rep. 
363;  33  L.  ed.  766);  Chicot  Co.  v.  Sherwood  (148  U.  S.  529;  13  Sup.  Ct. 
Rep.  695;  37  L.  ed.  546);  Barrow  S.  S.  Co.  v.  Kane  (170  U.  S.  100;  18 
Sup.  Ct.  Rep.  526;  42  L.  ed.  964). 

20  Home  L.  Insurance  Co.  v.  Dunn  (19  WaU.  214;  22  L.  ed.  68)  ;  MarshaU 
T.  Holmes  (141  U.  S.  589;  12  Sup.  Ct.  Rep.  62;  35  L.  ed.  870)  and  cases 
there  cited. 

21  Act  of  Mch.  3,  1875.  Whether  Congress  has  the  power  thus  to  punish 
the  refusal  of  the  state  official  to  perform  this  duty  has  not  received  judicial 
dftermi nation.  If,  however,  we  judge  by  analogy  from  the  decision  in  Eap 
parte  Siebold  (100  U.  S.  371;  25  L.  ed.  717),  and  if  the  act  required  Is  a 
purely  ministerial  one.  Congress  has  the  power.  In  Ex  parte  Virginia  (100 
tJ.  S.  339;  25  L.  ed.  676)  a  judge  of  a  Virginia  court  had  been  indicted  for 
1  violation  of  the  federal  Civil  Rights  Act  of  1875  in  that  he  had  excluded 
legroes  from  grand  and  petit  juries.  The  selection  of  Jurors  the  majority 
Df  the  court  declared  to  be  a  purely  ministerial  act,  and,  as  to  the  fact 
:hat  the  accused  was  a  state  official,  said :  "  We  do  not  perceive  how  holding 
nn  office  under  a  State  and  claiming  to  act  for  the  state  can  relieve  the 
holder  from  obligation  to  obey  the  Constitution  of  the  United  States,  or 
to  take  away  the  power  of  Congress  to  punish  his  disobedience."  Justice  Field, 
In  a  dissenting  opinion  concurred  in  by  Justice  Clifford,  strongly  urged  that 
the  act  of  1875  was  unconstitutional  in  so  far  as  it  attempted  to  govern 
the   selection  of   jurors   in   state  courts.     He  argued  that  the   selection  of 
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In  the  recently  decided  case  of  W.  U.  Tel^raph  Co.  v.  Kansar* 
the  conrt  takes  a  position  which  it  is  somewhat  difficult  to  har- 
monize with  that  asaumed  in  the  insurance  cases.  In  this  case  the 
conrt  held  nnconstitntional  as  an  interference  with  interstate 
commerce  a  state  law  exacting  from  a  foreign  tel^raph  corpora- 
tion, as  a  condition  of  being  permitted  to  continue  to  do  a  local 
business  within  the  State^  a  charter  fee  of  a  given  per  cent  of  its 
entire  authorized  capital  stock.  The  court  declare:  ^^  The  vital 
difference  between  the  Prewitt  case  and  the  one  now  before  us 
is  that  the  business  of  the  insurance  company^  involved  in  the 
former  case,  was  not,  as  this  court  has  often  adjudged,  interstate 
commerce,  while  the  business  of  the  telegraph  company  was  pri- 
marily and  mainly  that  of  interstate  commerce.^  This  is  tme 
enough,  but  the  essential  fact  still  remains  that  the  Prewitt  case 
permitted  the  State  to  exact  of  the  foreign  corporation  as  a  con- 
dition to  its  being  permitted  to  do  business  within  the  State  that 
it  should  forego  the  exercise  of  a  federal  constitutional  rights 
whereas,  in  the  later  case  it  was  held  that  the  State  might  not  as 
a  condition  impose  burdens  upon  the  exercise  by  the  foreign  corpo- 
ration of  federal  right,  that  of  carrying  on  interstate  commerce, 
which  can  scarcely  be  said  to  be  a  more  important  privily  than 
that  involved  in  the  Prewitt  case.  It  would  seem,  therefore,  that 
the  suggestion  made  by  Justice  White  in  his  concurring  opinion  in 
the  later  case  was  a  stronger  one,  namely,  that  the  company  having 
been  permitted  to  enter  the  State  and  construct  its  plant  there, 
the  onerous  conditions  attempted  to  be  imposed  by  the  State  as 
a  condition  to  its  remaining  there  were  confiscatory  and,  there- 
fore, wanting  in  due  process  of  law. 

Jurors  is  a  judicial  and  not  a  merely  ministerial  act   (quoting  Kentuckj  t. 
Dennison),  and  that  Congress  had  no  authority  over  judicial  officers  of  the 
States   in  discharge  of  their  duties  under   State  la'Ws.     For  a  fuller  dis- 
cussion of  this  case  see  post,  p.  189. 
M30  Sup.  Ct  Rep.  190. 


CHAPTER  X. 

THE  FEDERAL  CONTROL  OF  THE  FORM  OF  STATE  GOVERNMENTS. 

§  76.  State  Autonomy. 

In  the  foregoing  pages  the  sovereignty  of  the  United  States  as 
opposed  to,  and  inconsistent  with,  the  continued  sovereignty  of  its 
individual  commonwealth  members  has  been  sufficiently  declared. 
Whatever  doubt  there  may  have  been  upon  this  point  before  the 
Civil  War,  the  result  of  that  gigantic  struggle  has  left  no  room 
for  disagi'eement  since,  and  the  subsequent  unequivocal  assertions 
of  the  federal  courts  have  simply  registered  conclusions  that  no 
one  could  rationally  question.  Starting,  then,  from  this  funda- 
mental fact  that,  looking  at  the  matter  from  a  purely  legal  view- 
point, the  individual  Commonwealths  constitute  self-governing 
but  politically  subordinate  portions  of  the  United  States,  we 
shall  now  proceed  to  consider  the  degree  of  autonomy  secured  them 
under  the  federal  Constitution.  This  subject  we  may  conveniently 
divide  into  tAvo  parts.  First,  we  may  examine  the  degree  of  con- 
trol that  the  Federal  Government  may  constitutionally  exercise 
over  the  form  of  government  that  the  several  States  may  establish 
for  themselves;  and,  secondly,  the  extent  to  which  the  General 
Government  may  supervise  or  control  the  exercise  by  the  States 
of  those  powers  that  are  reserved  to  them.  First,  then,  as  to  the 
control  that  may  be  constitutionally  exercised  by  the  United 
States  over  the  forms  of  government  of  its  constituent  units. 

Speaking  generally  it  may  be  said  that,  providing  its  govern- 
ment be  republican  in  fonn,  each  State  of  the  Union  may  establish 
such  governmental  organs  as  it  sees  fit,  and  apportion  among  them 
its  executive,  legislative  and  judicial  powers  according  to  its  own 
judgment  as  to  what  is  expedient  and  proper. 

§  76.  Republican  Form  of  Government  Defined. 

The  federal  Constitution  provides  that  '^  The  United  States 
shall  guarantee  to  every  State  in  this  Union  a  republican  form 
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In  the  recently  decided  case  of  W.  U.  Telegriqph  Co.  v.  KansaaP 
the  court  takes  a  position  which  it  is  somewhat  difficult  to  har- 
monize with  that  assumed  in  the  insurance  cases.  In  diis  case  the 
court  held  unconstitutional  as  an  interference  with  interstate 
commerce  a  state  law  exacting  from  a  foreign  tel^raph  corpora- 
tion, as  a  condition  of  being  permitted  to  continue  to  do  a  local 
business  within  the  State,  a  charter  fee  of  a  given  per  cent  of  its 
entire  authorized  capital  stock.  The  court  declare:  "The  vital 
difference  between  the  Prewitt  case  and  the  one  now  before  us 
is  that  the  business  of  the  insurance  company,  involved  in  the 
former  case,  was  not,  as  this  court  has  often  adjudged,  interstate 
commerce,  while  the  business  of  the  tel^raph  company  was  pri- 
marily and  mainly  that  of  interstate  commerce.^  This  is  true 
enough,  but  the  essential  fact  still  remains  that  the  Prewitt  case 
permitted  the  State  to  exact  of  the  foreign  corporation  as  a  con- 
dition to  its  being  permitted  to  do  business  within  the  State  that 
it  should  forego  the  exercise  of  a  federal  constitutional  right, 
whereas,  in  the  later  case  it  was  held  that  the  State  might  not  as 
a  condition  impose  burdens  upon  the  exercise  by  the  foreign  corpo- 
ration of  federal  right,  that  of  carrying  on  interstate  commerce, 
which  can  scarcely  be  said  to  be  a  more  important  privilege  than 
that  involved  in  the  Prewitt  case.  It  would  seem,  therefore,  that 
the  suggestion  made  by  Justice  White  in  his  concurring  opinion  in 
the  later  case  was  a  stronger  one,  namely,  that  the  company  having 
been  permitted  to  enter  the  State  and  construct  its  plant  there, 
the  onerous  conditions  attempted  to  be  imposed  by  the  State  as 
a  condition  to  its  remaining  there  were  confiscatory  and,  there- 
fore, wanting  in  due  process  of  law. 

Jurors  is  a  judicial  and  not  a  merely  ministerial  act  (quoting  Kentucky  ▼. 
Dennison),  and  that  Congress  had  no  authority  over  judicial  oflSoers  of  the 
States   in  discharge  of  their  duties  under   State  Uvwa.     For  a  fuller  dis- 
cussion of  this  case  see  post,  p.  189. 
a  30  Sup.  Ct.  Rep.  190. 


CHAPTER  X. 

XHE  FEDERAL  CONTROL  OF  THE  FORM  OF  STATE  GOVERNMENTS. 

§  75.  State  Autonomy. 

In  the  foregoing  pages  the  sovereignty  of  the  United  States  as 
opposed  to,  and  inconsistent  with,  the  continued  sovereignty  of  its 
individual  commonwealth  members  has  been  sufficiently  declared, 
l^atever  doubt  there  may  have  been  upon  this  point  before  the 
Civil  War,  the  result  of  that  gigantic  struggle  has  left  no  room 
for  disagreement  since,  and  the  subsequent  unequivocal  assertions 
of  the  federal  courts  have  simply  registered  conclusions  that  no 
one  could  rationally  question.  Starting,  then,  from  this  funda- 
mental fact  that,  looking  at  the  matter  from  a  purely  legal  view- 
point, the  individual  Commonwealths  constitute  self-governing 
but  politically  subordinate  portions  of  the  United  States,  we 
shall  now  proceed  to  consider  the  degree  of  autonomy  secured  them 
under  the  federal  Constitution.  This  subject  we  may  conveniently 
divide  into  tvvo  parts.  First,  we  may  examine  the  degree  of  con- 
trol that  the  Federal  Government  may  constitutionally  exercise 
over  the  form  of  government  that  the  several  States  may  establish 
for  themselves;  and,  secondly,  the  extent  to  which  the  General 
Government  may  supervise  or  control  the  exercise  by  the  States 
of  those  powers  that  are  reserved  to  them.  First,  then,  as  to  the 
control  that  may  be  constitutionally  exercised  by  the  United 
States  over  the  forms  of  government  of  its  constituent  units. 

Speaking  generally  it  may  be  said  that,  providing  its  govern- 
ment be  republican  in  fonn,  each  State  of  the  Union  may  establish 
such  governmental  organs  as  it  sees  fit,  and  apportion  among  them 
its  executive,  legislative  and  judicial  powers  according  to  its  own 
judgment  as  to  what  is  expedient  and  proper. 

§  76.  Republican  Form  of  Government  Defined. 

The  federal  Constitution  provides  that  ^'  The  United  States 
shall  guarantee  to  every  State  in  this  Union  a  republican  form 
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of  government,  and  protect  each  of  them  against  invasion;  and, 
on  application  of  the  legislature,  or  of  the- executive  (when  the 
legislature  cannot  be  convened)  against  domestic  violence."  ^ 

In  form,  the*  first  clause  of  this  section  would  appear  to  be  for 
the  benefit  of  the  States  and  to  impose  a  dutj  upon  the  Federal 
Government,  and  such  undoubtedly  would  be  its  effect  should  a 
foreign  power  attempt  to  impose  a  government  of  any  sort  what- 
ever  upon  the  people  of  one  of  the  States  against  their  will;  or 
should  a  domestic  revolution  result  in  the  establishment  in  power 
of  a  government  not  sanctioned  by  law  or  not  freely  agreed  to  by 
the  electorate.  In  fact,  however,  as  we  have  already  seen,  and 
as  will  presently  be  more  particularly  spoken  of,  this  dause  was 
so  interpreted  during  reconstruction  times  as  to  give  to  the  Fed- 
eral Government  for  several  years  an  almost  unlimited  jwwer  of 
control  of  the  domestic  affairs  of  those  States  that  had  been  in 
rebellion  against  its  authority. 

It  will  be  noticed  that  the  Constitution  does  not  itself  define  the 
term  **  republican  form  of  government."  It  has,  however,  always 
been  an  accepted  rule  of  construction  that  the  technical  and  special 
terms  used  in  the  Constitution  are  to  be  given  that  meaning  which 
they  had  at  the  time  that  instrument  was  framed.  This  is  but 
reasonable,  for,  in  default  of  anything  to  the  contrary,  those  who 
drafted  the  Constitution  are  to  be  presumed  to  have  intended  the 
words  which  they  used  to  have  that  meaning  they  knew  them  to 
have.  For  a  definition,  then,  of  "  republican  government "  we 
must  discover  what  in  17S7  such  a  political  form  was  considered 
to  be.  Certainly  we  may  say  that  the  governments  of  the  thirteen 
original  States  as  they  existed  at  the  time  the  Constitution  was 
drafted  must  have  beon  considered  as  illustrating  the  republican 
type.  Furthermore,  the  Constitutions  of  all  those  States  which 
have  been  admitted  to  the  Union  since  1787  must  be  regarded  as 
having  been  impliedly  declared  republican  by  Congress  at  the 
time  of  the  giving  of  its  assent  to  their  entrance  into  the  Union. 

The  late  Judge  Cooley,  in  his  Principles  of  ConstittUional  Law^ 
has  perhaps  defined  the  term  as  satisfactorily  as  anyone.    '*  By  a 

1  Art.  IV,  Sec.  4. 
a  Chapter  XI. 
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nepuWican  form  of  government/*  he  says,  **  ia  iraderstood  a  gov- 

erxument  by  i^presentatiTes  chosen  by  the  peojile;  and  it  contracts 

an    the  odc  side  with  a  democnu-y,  in  which  the  people  or  com- 

murxity  as  an  organized  whole  wield  the  sovereign  powers  of  gov- 

emxnent,  and,  on  the  other  Bide,  with  the  rule  of  one  man  as 

K^Lng^  Emperor,  Czar^  or  Sitltan,  or  with  that  of  one  class  of  men. 

As  an  aristocracy,"    ^'  In  strictness/'  Judge  Cooley  goes  on  to  say, 

*^*  a     republican   government   is  by   no  means  inconsistent   with 

moniLrchical  forms,  for  a  King  may  he  merely  an  here<Jitary  or 

^rfeetive  executive  while  the  powers  of  legislation  are  left  exelu- 

Ptovcjlj  to  a  representative  body  freely  ehnsen  hy  the  pfX)ple.     It  is 

t<^  He  observed^  however,  that  it  is  a  repnblican  form  of  ^overn- 

\t  that  is  to  be  gnaranteed;  and  in  the  light  of  the  nndonbted 

^•ct  that  by  the  Eevohition  it  was  e3q>ected  and  intended  to  throw 

oflf  fiiociarehieal  and  aristocratic  forms,  there  can  be  bo  qDestion 

^t   that  by  a  republican  form  of  government  was  intended!   a 

government  in  which  not  only  would  the  people's  representatives 

tti^ke  the  la^*s,  and  their  agents  administer  them,  bnt  the  people 

woiald  aJso,  directly  or  indirectly,  choose  the  e^ecntivc.     But  it 

^ould  by  no  means  follow  tliat  the  whok  body  of  people,  or  even 

the  whole  body  of  adiih  and  competent  persons,  would  lie  admitted 

to  political  privileges;  and  in  any  republican  State  the  law  must 

wt ermine    the    qualifications    for    admission    to    the    elective 

In  United  States  v.  South  Carolina,'  a  case  decided  in  1905, 

*^  obiier  siiggestion  was  made  by  the  court  in  its  majority  opinion 

^^t  a  State  by  assnming  the  control  of  the  manufacture  and  dis- 

^biition  of  certain  commodities,   and,   especially,  by  acquiring 

***d  undertaking  the  management  of  public  utilities  might  thereby 

*^*^  its  republican  form  of  government.    To  the  suggestions  thus 

^ade  no  weight  can  be  given.     Whether  or  not  a  government  is 

''^Tiblican  in  form  depends  not  upon  the  sphere  of  its  activities, 

hut  upon  the  manner  in  w^hich  its  functionaries  are  9ek*cted,  and 

^^t  cl(»«r|iee  of  their  legal  n*sponsibility  to  the  people.     Thus  tliere 

'^^]i  be  no  difficulty  in  the  most  socialistic  of  States  having  a 

*m  U.  S.  437 1  20  Sup.  Ct,  Uep.  110;  50  L.  ed.  20L 
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government  of  tlic  purest  republican  type.  This  suggestion  to  the 
contrary  bj  the  Supreme  Court  is  the  first  that  the  writer  has 
seen. 


4 


§  77.   The  Constitutionality  of  Referendum  Laws. 

In  the  courts  of  the  States,  general  direct  legislation  (referen- 
duju)  laws  were  in  a  few  early  eases  held  unconstitutional  on  the 
ground  that  their  effect  is  to  estaliliah  a  democratic  in  place  of  a 
republican  —  that  is,  reprebentative  —  form  of  government*  Thu5, 
fur  example,  in  Eice  v.  Foster^  the  court  of  Delaware  declared: 
^'Although  the  people  have  the  power,  in  conformity  with  its  pro- 
visiona,  to  alter  the  Constitution,  under  no  circumstances  can  they, 
so  long  as  the  Conslitntion  of  tlie  United  States  remains  the  para- 
mount law^  of  the  land,  establish  a  democracy  or  any  other  than 
a  republican  form  of  government,"  And  this,  the  court  went  on 
to  declare,  would  in  etfect  be  done,  should  the  electorate  be  given 
a  direct  legislative  power,' 

In  addition  to  being  in  violation  of  the  federal  Constitution, 
direct  legislation  laws  of  a  general  character  have  frequently  been 
held  void  as  in  violation  of  the  state  Constitutions  in  that  they 
attempt  to  delegate  to  the  people  that  law-making  power  which 
has  been  intrusted  to  the  legislature.  In  answer  to  the  point  that 
the  law-making  power  was  not  thus  transferred,  but  simply  the 
operation  of  the  statutes  in  question  made  dependent  upon  the 
happening  of  a  particular  eveut,  namely^  the  approving  vote  of 
the  people,  the  court  of  New  York,  in  Barto  v.  Ilimrod,**  said: 
"  It  is  not  denied  that  a  valid  statute  may  be  passed  to  take  effect 
ujion  the  happening  of  some  future  event,  certain  or  uncertain* 
Eut  such  a  statute,  when  it  comes  from  the  hand  of  the  legislature, 
must  be  a  law  in  prwsenii  to  take  effect  in  fuiuro.  .  .  ,  The  \ 
event  or  change  of  circumstances  on  which  a  law^  may  be  made  to     | 

M  Harr.  479. 

sTliia  case  involved  only  a  loral  option  law.  Its  reasonmg,  however,  applies, 
and  has  continued  to  be  applied  to  gen*^ial  laws.  As  to  local  option  laws* 
however,  and  laws  establishiog  local  governments  and  equipping  them  with  I 
adequate  powers,  the  case  may  be  said  to  have  been  overruled* 

<  4  Seld.  483, 
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take  effect  must  be  such  as  in  tlio  judgment  of  the  legislature 
affects  the  queatiou  of  the  expediency  of  the  law;  an  event  on 
vhicL  the  expediency  of  the  law  in  the  judgment  of  the  lawmakers 
depends.  On  this  question  of  expediency  the  legiislaturc  must 
exercise  ita  own  judgment  definitely  and  finally.  .  .  •  But  in 
the  present  case  no  such  event  or  change  of  circumstances  affect- 
ing the  expediency  of  the  law  was  expected  to  happen.  The 
wisdom  or  expediency  of  the  free  school  law,  abstractly  consideretl, 
did  not  depend  on  a  vote  of  the  people.  If  it  was  unwise  or  in- 
expedient before  that  vote  was  taken,  it  was  equally  so  afterward. 
The  event  on  which  the  act  was  made  to  take  effect  was  nothing 
else  than  the  vote  of  the  people  on  the  identical  question  which 
the  Constitution  makes  it  the  duty  of  the  legislature  itself  to 
decide,  -  ,  •  The  government  of  the  State  is  democratic,  and 
^^  is  a  representative  democracy,  and  in  passing  general  laws,  the 
People  act  only  through  their  represent ati^'es  in  the  legislature.'*^ 

'^  \XhUe,  a*  indicated,  direct  legi  slat  inn   laws  of   a  general  diaracipr  !>ave 

"^     times  iR-^n  lit* Id  unconstitulinni^l,  sppcial  referenda  I,  or  Incal  optioii,  laws* 

'••x>  bppti    jii»i4    valid,    tile   pouit  being    tak^Mi,   among   others,   that  at  the 

P^tke  the    federal    and    state    Constitutions    were    adopted,    nieaaures    of    this 

_       *i  nietnr  were  generally  recognized  as  proper,  and  canairued  to  provide  for 

^^^gntion  of  local  governing,  rather  than  legislative,  powera.     Tlius  Cooley, 

**^«xuning  up   the   argument   upon    this   point,   saya:      "It  has   already   been 

"^^^ii   that    the    legislature    cannot    delegate    its    power    to    make    laws;    but 

^^^damental  as  thia  maxim  is,  it  ia  so  qualified  by  the  customs  of  our  race, 

**^tj   by   nthiT    maxims    \rliich    regard    local    goveniinent,    that    the    right    of 

t'le  legialature,  in  the  ab5ience  of  authorization  or  prohibition,  to  create  towns 

*^'*d  other    inferior   municipal   organizations,   and    to   confer   upon    tliem   the 

^tiers  of  local  government,  and  e:^peeially  of  local  taxation  and  police  rcgu- 

**lion  [liquor  laws,  etc]   usual  with   such  corporations,  would  pasa  unebat* 

'^Hgied.     The  legislature  in  these  cases  is  not  regarded  as  delegating  ita  an- 

tiwjrity,  because  the  regulation  of   such   local  alfairs   as  are   commonly   left 

«*  local   boards   and   oOiecra    is    not   understood    to   htjlong   properly   to    the 

^tate,  and  when  it  interferes,  as  sometimea  it  must,  to  restrain   and  control 

tb«  local  action,  there  should  he  reasons  of  atatn  policy  or  dangers  of  local 

ibum   to   warrant   the    interposition.**      Constitutiomii    Litnitationa,   7th   ed,, 

p.  204.    In  the  earlier  cases  (Wales  v.  Belcher,  a  Tick.  60S;  Godden  v.  Crump, 

S   l>igh,    120;    Burgess   v.    Pue,   2   Gill,    11)    general    referenda!    laws   were 

sustaiaed,   but   since   the   decision   of   the    Delaware   court   in    1847    (Rice    v. 

Foster,   4   Harr.   470)    the   general    practice,    as   indicated    in   the    text,   haa 

been  to  hold  them  void  as  a  delegation  of  legislative  power* 
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§  78.  Dorr's  Rebellion. 

The  first  instance  in  which  the  Federal  Government  was 
called  upon  to  construe  this  guaranty  clause  was  in  connection 
with  Dorr's  Sebellion  in  Rhode  Island  in.  1841.  The  salient  facts 
of  this  incident  were  these.  The  Constitution  under  which  the 
people  of  Rhode  Island  had  lived  since  the  separation  from  Eng- 
land provided  for  a  very  limited  suffrage.  With  the  development 
of  more  democratic  ideas  this  condition  of  affairs  became  very  un- 
satisfactory to  those  who  were  thus  denied  the  right  to  vote.  Nu- 
merous attempts  were  made  to  have  the  Constitution  amended,  but 
these  were  always  defeated  by  the  small  oligarchy  of  l^al  voters 
who  did  not  wish  to  share  their  special  privil^es  with  otbers. 
Finally,  in  1841,  mass  meetings  of  the  discontended  were  held,  and, 
without  any  instruction  or  permission  from  the  existing  govern- 
ment, the  citizens  were  directed  to  elect,  by  a  universal  manhood 
suffrage,  delegates  to  a  constitutional  convention.  This  was  done, 
and  at  that  convention  a  Constitution  was  framed  that  later  was 
adopted  by  a  clear  majority  of  the  adult  male  resident  citizens  of 
the  State.  Thereupon,  the  convention,  meeting  again,  declared: 
"  Whereas,  by  return  of  the  votes  upon  the  Constitution,  it  satis- 
factorily appears  that  the  citizens  of  this  State,  in  tbeir  original 
sovereign  capacity,  have  ratified  and  adopted  said  Constitution  by 
a  large  majority;  and  the  will  of  the  people,  thus  decisively  known, 
ought  to  be  implicitly  obeyed  and  faithfully  executed:  We  do 
therefore  resolve  and  declare  that  said  Constitution  rightfully 
ought  to  be,  and  is,  paramount  law  and  Constitution  of  the  State 
of  Rhode  Island  and  Providence  Plantations,  and  we  further  re- 
solve and  declare  for  ourselves  and  in  behalf  of  the  people  whom 
we  represent,  that  we  will  establish  said  Constitution  and  sustain 
and  defend  the  same  by  all  necessary  means."  Attempts  were 
made  to  put  into  operation  the  government  provided  for  in  the 
instrument  thus  declared  in  force.  Dorr  being  elected  Governor 
under  it. 

All  of  the  above  acts,  it  will  be  observed,  were  unsanctioned  by 
any  law  of  the  old  de  jure  government.  Upon  an  appeal  being 
made  by  that  government  to  the  Federal  Government  for  aid,  the 
President  of  the  I'nitc'l  States  recognized  that  government  as  the 
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jurt  government  of  the  State  and  took  steps  to  extend  the  aid 
ic  was  requested*  Bj  this  federal  executive  action  two  im- 
portant facts  wera  estabiif^hed  with  reference  to  the  '*  guaranty '' 
clau&e  of  the  federal  Constitution.  The  first  of  these  was  that, 
according  to  tliis  clause,  the  Federal  Government  was  ohligated  to 
protect  the  several  States  not  only  against  the  attempts  of  foreign 
powers  to  impose  upon  them  governments  not  of  their  own  chooa- 
bg,  but  against  revolutionary  action  on  the  part  of  their  own 
citizens.  The  second  was  that  it  was  thus  decided  that  it  is  not 
a  violation  of  the  provision  that^  a  state  government  shall  be  re- 
pubhcau  in  form  that  it  rests  u^on  the  legal  will  of  a  minority  of 
itg  aduh  male  citizens*  In  effect  it  was  determined  that  the  old 
government  of  Khode  Inland,  being  accepted  as  republican  in  form 
W  the  time  that  the  State  became  a  member  of  the  Union,  it  could 
not  be  changed  by  any  extra-l^al  means  against  the  desire  of  those 
^ho  !>v  the  old  iustruuient  were  given  the  sole  power  of  expressing 
tlie  le^id  wnU  of  the  State,  This  last  clause  '*  against  the  desire 
^^  those  who  by  the  old  instrument  were  given  the  sole  power  of 
expressing  tlie  legal  will  of  the  St-ate/^  is  advisedly  added,  for,  as 
^peaieJ  instances  ha%'e  shown,  the  Federal  Government  has  not 
f<?lt  itself  obligated  under  ihe  guaranty  clunse  to  see  to  it  that  none 
of  the  state  Constitutions  are  ever  amende<l  or  replaced  by  new 
instruments  except  in  strict  accordance  with  the  provisions  gov- 
ermug  constitutional  changes  existing  at  the  time  the  changes  are 
^ade.  When  such  changes,  even  though  hrought  about  in  a  man- 
^i^Piiot  formally  constitutional,  have  been  accepted  as  valid  by  the 
old  povernraents,  the  Federal  Government  has  not  felt  itself  ohli- 
P*<?<J  to  interfere.  Exit  when,  as  was  the  case  in  Rhode  Island, 
the  revolutionary  change  is  resisted  by  those  exercisintr  authority 
under  the  old  instrument  of  government,  the  Federal  Government, 
iip^u  appeal  to  it  for  assistance,  will  almost  snrely  consider  itself 
called  upon  to  recognize  and  support  the  old  government 
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§  79.  Luther  v.  Borden. 

The  case  of  Luther  v.  Borden,^  decided  by  the  Sapreme  Com 
in  l&45y  arose  out  of  Dorr's  Bebellion.  Borden,  acting  unde 
authority  of  the  old  government  of  lUiode  Island,  had  broken  int 
the  house  of  Luther,  who  was  at  the  time  engaged  in  an  attempt  t 
establish  the  new  govemmeut  provided  for  by  the  Constitntio: 
that  had  been  adopted  in  the  popular,  extra-constitntional  manne 
spoken  of  above.  Upon  being  sued  in  trespass  by  Luther,  Borde 
justified  himself  by  the  plea  that  he  was  acting  under  the  authorit 
of  the  legal  government  of  the  State.  Luther,  upon  his  side,  di 
nied  the  de  jure  character  of  that  government,  and,  therefore,  it 
legal  competence  to  empower  Borden  to  exercise  the  authority  h 
had  exercised. 

Upon  behalf  of  Luther  it  was  argued  "  that,  by  the  fundamenti 
principle  of  government  and  of  the  sovereignty  of  the  people  ai 
knowledged  and  acted  upon  in  the  United  States,  and  the  seven 
States  thereof,  at  least  ever  since  the  Declaration  of  Independent 
in  1776,  the  Constitution  and  frame  of  government  preparec 
adopted,  and  established  as  above  set  forth,  was,  and  becam 
thereby,  the  supreme  fundamental  law  of  the  State  of  Rhod 
Island,  and  was  in  full  force  and  effect,  as  such,  when  the  tres 
pass  alleged  in  the  plaintiff's  writ  was  committed  by  the  defenc 
ant.-:.  That  this  conclusion  also  follows  from  one  of  the  foregoin 
fundamental  principles  of  the  American  system  of  govemmen 
which  is,  that  government  is  instituted  by  the  people,  and  for  th 
benefit,  protection  and  security  of  the  people,  nation,  or  con 
munity.  And  that  when  any  government  shall  be  found  inad< 
quate  or  contrary  to  ther^e  purposes,  a  majority  of  the  communit 
hath  an  indubitable,  inalienable  right  to  reform,  alter,  abolish  th 
same,  in  such  a  manner  as  shall  be  judged  most  conducive  t 
the  public  weal."^ 

«7  How.  1;   12  L.  ed.  581. 

9 In  support  of  this  position,  the  following  propositions  were  urged: 

1.  "  That  the  sovereignty  of  the  people  is  supreme,  and  may  act  in  formin 
govemment  without  the  assent  of  the  existing  goyemment. 

2.  That  the  people  are  the  sole  judges  of  the  form  of  government  bei 
calculated  to  promote  their  safety  and  happiness. 
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In  behalf  of  Borden,  the  defendant  in  error,  Daniel  Webster, 

w^lio  -was  one  of  the  counsel,  ari^ued  that,  granting  that  the  people 

aro  the  source  of  political  power,  the  Aniericau  principle  is  that 

they  can  exercise  this  power  only  through  their  constitnted  repre- 

seixtatives,  and  through  the  votes  of  properly  qualified  electors. 

'*  The  right  to  choose  a  representative/'  he  declared,  ''  is  every 

man's  portion  of  eovereigTi  power,     -Suffrage  is  a  delegation  of 

political  power  to  some  mdividuaL     Hence  the  right  must  be 

guarded  and  protected  against  force  or  fraud.     That  is  one  prin- 

aple.     Another  is,  that  the  qnalificaiiou  which  entitles  a  man  to 

vote  must  be  prescribed  by  previous  laws,  directing  how  it  is  to  he 

exercised  and  also  that  the  results  shall  lie  certified  to  some  central 

power  so  that  the  vote  may  tell.    We  know  no  other  principle.    If 

you  go  beyond  these,  you  go  wide  of  the  American  track,    ,    ,    . 

Our  American  niode  of  government  does  not  draw  any  power  from 

tumultuous  assemblages/* 

The  question  as  to  which  of  the  two  governments  was  at  that 
time  the  legal  governnient  of  the  State  thus  seemed  squarely  pre- 
sented to  the  court.  That  tribunal,  however,  did  not  feel  itself 
obliged  to  pass  upon  the  point,  holding  that  the  power  to  deter- 
niine  such  a  matter  had  been  given  l>y  the  Constitution  t)  Con- 
gress, and  by  that  boily  had  been  handed  over,  to  the  extent  at 
least  of  determining  when  the  Federal  Government  should  inter- 

^'  Tliut  as  the  sovereign  power,  tbey  have  the  right  to  adopt  such  form  of 

^'  That  the  right  to  ndi»pt  necessarily  inchules  the  right  to  ahoIiBh,  to 
i'woriu,  and  to  alter  any  existing  form  of  governments  and  to  subBtitut© 
"*  its  fiteaj  any  other  that  they  may  judg^i  better  adapted  to  the  purposes 

^'  Tbat  if  sueh  a  right  exists  at  atl,  it  exists  in  the  States  under  the 
taion  not  as  a  right  of  force,  but  a  right  of  stjvereigntj,  and  that  those 
'*'to  oppose  its  peaceful  exercise,  and  not  those  who  support  it,  are  culpable. 

S.  That  the  exercise  of  ihU  right,  which  is  a  right  oritfinnl,  sovereign, 
Mtl  supreme,  and  not  derived  from  any  other  human  authority,  may  be, 
aiwi  must  be,  effected  in  sueb  a  way  and  manner  as  the  people  may  for 
tAtmsclves  determine. 

T  Aiid  more  especially  is  this  true  in  the  case  of  the  then  subsisting  govern- 
iB*Jit  of  Rhode  Island,  wliieh  derived  no  power  from  the  charter  or  from 
ike  people  to  aU<^r  or  amend  the  frame  of  government,  or  to  change  the 
Iseii  of  representation  J  or  even  to  propose  initiatory  nieosures  to  that  end*'* 
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fere,  to  the  President.  In  the  case  at  bar  tibe  Preaident  had 
recognized  the  legality  of  the  old  government  and  the  propriety 
of  this  decision  the  court  declared  it  could  not  consi<lerJ^ 

"After  the  President  has  acted,  and  has  called  out  the  militia/* 
continued  the  court,  **  is  a  circuit  court  of  the  United  States  au- 
thorized to  inquire  whether  his  decision  was  right?  Could  the 
court,  while  the  parties  were  actually  contending  in  arms  for  the 
possession  of  the  government,  call  witnesses  before  it  and  inquire 
which  party  represented  a  majority  of  the  people?  If  it  could, 
then  it  would  become  the  duty  of  the  court  (provided  it  came  to 
the  conclusion  that  the  President  had  decided  incorrectly)  to  dis- 
charge those  who  were  arrested  or  detained  by  the  troops  in  the 
service  of  the  United  States  or  the  government  which  the  Presi- 
dent is  endeavoring  to  maintain.  If  the  judicial  power  extends 
so  far,  the  guarantee  contained  in  the  Constitution  of  the  United 
States  is  a  guarantee  of  imarchy,  and  not  of  order.  Yet  if  this 
right  does  not  reside  in  the  courts  when  the  conflict  is  raging,  if 
the  judicial  is  at  that  time  bound  to  follow  the  decision  of  the 
political,  it  must  be  equally  bound  when  the  contest  is  over.     It 

!•"  Under  this  article  of  the  Constitution,"  said  the  court,  speaking  throngh 
Taney,  C.  J.,  "  it  rests  with  Congress  to  decide  what  government  is  the 
establislied  one  i:i  th<»  State.  For  as  the  United  States  guarantees  to  each 
State  a  republican  government.  Congress  must  necessarily  decide  what  govern- 
ment is  established  in  tlie  State  bi>fore  it  can  be  determined  whether  it  is 
republican  or  not.  And  when  the  Senators  and  Representatives  of  a  State 
are  admitted  into  the  councils  of  the  Union,  the  authority  of  the  government 
under  which  they  are  appointed,  as  well  as  its  republican  character^  is 
recognized  by  the  pr(>j)er  constitutional  authority.  And  its  decision  is  bind- 
ing on  every  other  department  of  the  government,  and  could  not  be  questioned 
in  a  judicial  tribunal.  .  .  .  So.  too,  as  relates  to  the  clause  in  the  above- 
mentioned  article  of  the  Constitution,  providing  for  cases  of  domestic  violence. 
It  rested  with  Congress,  too,  to  determine  upon  the  means  proper  to  be 
adopted  to  fulfil  this  guarantee.  Tliey  might,  if  tliey  had  deemed  it  most 
advisable  to  do  so,  have  placed  it  in  the  power  of  a  court  to  decide  when 
the  contingency  had  happ«>ned  which  required  the  Federal  Government  to 
interfere.  But  Congress  thought  otherwise.  ...  By  this  act  (Feb.  28,  1795) 
the  power  of  deciding  whether  the  exigency  had  arisen  upon  which  the 
government  of  the  United  States  is  bound  to  interfere,  is  given  to  the 
President.  .  .  .  And  the  President  must,  of  necessity^  decide  which  is 
the  government,  and  which  party  is  unlawfully  arrayed  against  it,  before 
he  can  perform  the  duty  imijosed  upon  him  by  act  of  Congress.'' 
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aol,  when  peace  is  restored,  piinidh  as  offenses  and  crimea  the 
Pl5  wliidi  it  before  reeogniised,  and  was  bound  to  recognize,  aa 
iwfuL"    As  to  tliD  point  that  a  discretionary  power  thus  placed 
in  the  haudjs  of  tJie  President  migiit  be  abused^  the  court  said: 
''  All  power  may  be  abused  if  placed  in  unworthy  hands.    But  it 
.would  be  difficult  to  point  out  any  other  hands  in  which  this 
power  would  be  more  safe,  and  at  the  same  time  e«qu«lly  effectiiaU 
•    •    •    At  all  events,  it  is  conferred  upon  him  bv  the  Constitution 
and  laws  of  the  United  States,  and  must  therefore  be  respected, 
I     and  enforced  in  ita  judicial  tribunals,'* 

I  As  regards  the  poiut  that  had  been  raised  that  by  the  declaration 
of  martial  law  and  the  use  of  military  force,  the  old  government 
of  Rhode  Island  had  ceased  to  be  a  republican  one,  the  court  said : 
'"  Unquestionably  a  military  government,  estal>lished  as  the  per- 
manent government  of  tbe  State,  would  not  l^e  a  republican  govern- 
ment, and  it  would  be  the  duty' of  Congress  to  overthrow  it.  But 
hthe  law  of  Rhode  Island  contemplate<l  no  such  governmenL  It 
nras  intended  merely  for  the  crisisi,  and  to  meet  the  peril  in  which 
Bie  existing  governmeni  was  placed  by  the  armed  resistance  to  its 
authority.  It  was  so  under jjstood  and  construed  by  the  state  au- 
thorities. And,  unquestionably,  a  State  may  use  its  military 
authority  to  put  down  an  armed  iDstirrection,  too  strong  to  \ye  con- 
trolled by  the  civil  authority.  The  power  is  essential  to  the  ex* 
istence  of  every  government,  essential  to  the  preservation  of  order 
and  free  institutions,  and  is  as  necessary  to  the  States  of  this 
T't^inri  as  to  any  other  government" ^^ 

S  80*  The  Reconstruction  of  Southern  States  after  the  Civil  War. 

Acting  under  the  authority  assumed  to  be  given  it  by  the  guar- 
Mity  clause,  Congress,  at  the  conclusion  of  the  Civil  War,  assumed 
aa  almost  complete  control  over  the  reconstruction  of  governments 
in  those  States.  There  can  be  no  question,  however,  but  that  i:: 
<J"iag  so  an  interpretation  was  given  to  that  clause  which  it  is 
liiiScult  to  justify*     Practical  exigencies  nmy  huve  necessitated 

5'  Fftr  a    ftiUer  discutsion   of  martial   law,  and  it*  limitations^   see  posit 
11 
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the  federal  authority  that  waa  Cixercisecl,  but  that  violenoe  was 
done  to  the  meaning  o£  thia  clause  must  be  admitted*  A  fair  in- 
terpretation of  this  clause  would  have  given  to  the  Federal  Gov- 
ernment at  the  most  nothing  more  than  the  right  to  assist  the  citi* 
zens  of  the  several  States  in  establishing  and  maintaining  govern- 
ments republican  in  form  and  loyal  to  the  Union.  When  thii 
clause  was  discussed  in  the  Constitutional  Convention  of  1757  it 
was  explained  by  one  member  that  its  object  was  ''  merely  to 
secure  the  States  against  dangerous  commotions,  insnrreclions, 
and  rebellions;"  and  iladison,  writing  in  The  Federalist,  mil 
"  It  may  possibly  be  asked  what  need  there  could  be  for  such  i 
precaution,  and  whether  it  may  not  become  a  pretext  for  altera- 
tion in  the  state  governments  without  the  concurrence  of  the 
States  themselves.  These  questions  admit  of  ready  answers.  If 
the  interposition  of  the  General  Government  should  not  be  needed, 
the  provision  for  such  an  ftvent  will  be  a  harmless  superfluity  only 
in  the  Constitution,  But  who  can  say  what  experiments  may  he 
produced  by  the  caprice  of  particular  States,  by  the  ambition  of 
enterprising  leaders,  or  by  the  intrigues  and  influence  of  for€ign 
powers  'i  To  the  second  question  it  may  be  answered,  that  if  the 
General  Government  shrndd  interpose  by  virtue  of  this  constitu- 
tional authority,  it  will  of  course  be  bound  to  pursue  the  au- 
thority.  But  the  authority  extends  no  further  than  a  guaranty 
of  a  republican  form  of  government,  which  supposes  a  pre-existing 
governm^ent  of  the  form  which  is  to  be  guaranteed.  As  long, 
therefore,  as  the  existing  republican  forms  are  continued  by  the 
States,  they  are  guaranteed  by  the  fetleral  Constitution.  When- 
ever the  States  may  choose  to  substitute  other  republican  forms, 
they  have  a  right  to  do  so,  and  to  claim  the  federal  guaranty  for 
the  latter.  The  only  restriction  imposed  on  them  is,  that  they 
shall  not  cjxchange  republican  for  anti-republican  Constitiitiona; 
a  restriction  which^  it  is  presumed,  will  hardly  be  considered  aa 
a  grievance/' 

Instead,  however,  of  guaranteeing  existing  governments  in  the 
Southern  States,  or  of  assisting  their  citizens  in  establishing  re* 
publican  governments,  the  Federal  Government,  in  pursuance  of 
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the  various  Reconstruction  Acts  passed  by  Congress,  went  on 
itself  to  assume  the  practical  control  of  the  establishment  of  new 
governments;  and  these  governments  it  termed  republican  in 
form,  though  they  were  imposed  upon  the  States  against  the  will 
of  the  great  bulk  of  their  citizens,  and  were  maintained  in  exist- 
ence by  the  support  that  the  federal  bayonet  was  able  to  give  them. 
Furthermore,  Congress  even  then  refused  to  admit  the  States  to 
a  full  enjoyment  of  constitutional  rights  until  they  had  amended 
their  Constitutions  in  certain  specific  ways,  and  ratified  the 
Fourteenth  and  Fifteenth  Amendments  to  the  federal  Constitu- 
tion. In  so  doing,  not  only  was  violence  done  to  the  guaranty 
clause,  but  the  States  in  question  were  deprived  of  that  equality 
with  the  other  States  of  the  Union  to  which  they  were  constitu- 
tionally entitled. 

In  an  earlier  chapter  it  has  been  pointed  out  that  in  the  famous 
case  of  Texas  v.  White^^  the  Supreme  Court  construed  the  "  guar- 
anty "  clause  of  the  United  States  Constitution  to  authorize  Con- 
gress to  establish  and  maintain  governments  in  those  States  which 
had  attempted  secession  from  the  Union.  It  will  be  remembered, 
however,  that  in  that  case  the  court  did  not  feel  itself  called  upon 
to  pass  upon  the  constitutionality  of  any  of  the  particular  pro- 
visions of  the  Eeconstruction  Acts  which  were  enacted  by  Congress 
in  the  exercise  of  that  power,  but  was  content  with  satisfying 
itself  that  the  government  which  had  been  established  and  had 
been  in  actual  operation,  had  been  recognized  by  Congress,  and 
was,  as  such,  competent  to  bring  suit  in  behalf  of  the  State  of 
Texas,  which,  it  was  declared,  had  never  been,  despite  its  ordi- 
nance of  secession,  out  of  the  Union.^^ 

In  White  v.  Hart^^  an  attempt  was  made  to  have  the  Supreme 
Court  hold  void  certain  provisions  of  the  reconstruction  Constitu- 
tion of  Georgia  on  the  ground  that  the  Constitution  had  been 
adopted  under  the  dictation  and  coercion  of  Congress,  and  was 
not  thus,  in  reality,  the  act  of  the  State.  The  Supreme  Court  re- 
plied :     "  Congress  authorized  the  State  to  frame  a  new  Constitu- 

127  Wall.  700;  19  L.  ed.  227. 

13  See  ante,  p.  85. 

1*13  Wall.  646;  20  L.  ed.  685. 
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tion,  and  she  elected  to  proceed  within  the  scope  of  the  authority 
conferred.  The  result  was  submitted  to  Congress  as  a  voluntary 
and  valid  offering,  and  was  so  received  and  so  recognized  in  the 
subsequent  action  of  that  body.  The  State  is  estopped  to  assail 
it  upon  such  an  assumption.  Upon  the  same  grounds  she  might 
deny  the  validity  of  her  ratification  of  the  constitutional  amend- 
ments. The  action  of  Congress  upon  the  subject  cannot  be  in- 
quired into.  The  case  is  clearly  one  in  which  the  judicial  is 
bound  to  follow  the  action  of  the  political  department."  In  short, 
the  court  held  that  whether  or  not  Congress  was  justified  in  re- 
quiring of  the  State  that,  as  a  condition  to  her  again  enjoying 
representation  in  Congress,  she  should  adopt  a  Constitution  con- 
taining certain  provisions,  the  State  had  yielded  and  adopted  a 
Constitution  as  required.  It  was  therefore  her  act,  and  its  pro- 
visions were  valid  as  such.  Had  she  continued  to  refuse  to  accede 
to  the  conditions  imposed  by  Congress,  it  might  ultimately  have 
been  necessary  to  decide  whetlier  those  conditions  were  constitu- 
tionally requirable.  But  having  yielded  to  them,  the  court  very 
properly  held  that  it  could  not  examine  into  the  motives  or  cir- 
cumstances which  led  the  State  to  do  so. 

§  81.  Restricted  Suffrage   Compatible  with  Republic  Form  of 
Government. 

In  Minor  v.  Happersett^'  the  point  was  raised  that  a  state  gov- 
ernment is  not  republican  in  form  in  which  adult  women  are  not 
permitted  to  vote.  As  to  this  the  court  said:  "  The  guaranty  is 
of  a  republican  form  of  government.  Xo  particular  government 
is  designated  as  republican,  neither  is  the  exact  form  to  be  guaran- 
teed, in  any  manner  especially  designated.  Here,  as  in  other 
parts  of  the  instrument,  we  are  compelled  to  resort  elsewhere  to 
ascertain  what  was  intended.  The  guaranty  necessarily  implies 
a  duty  on  the  part  of  the  States  themselves  to  provide  such  a  gov- 
emm^nt.  All  the  States  had  governments  when  the  Constitution 
was  adopted.  In  all  the  people  participated  to  some  extent, 
throu«:h  their  representatives  elected  in  the  manner  specially  pro- 
is  21  Wall.  162;  22  L.  ed.  627. 
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Tided.  These  govemments  the  Constitution  did  not  change.  They 
were  accepted  precisely  as  they  were,  and  it  is,  therefore,  to  bo 
presumed  that  they  were  such  as  it  was  the  duty  of  the  States  to 
provide.  Thus  we  have  unmistakable  evidence  of  what  was  re- 
publican in  form,  within  the  meaning  of  that  term  as  employed 
in  the  Constitution.  As  has  been  seen  [in  the  argument  that  has 
gone  befpre],  all  the  citizens  of  the  States  were  not  invested  with 
the  right  of  suffrage.  In  all,  save  perhaps  New  Jersey,  this  right 
was  only  bestowed  upon  men  and  not  upon  all  of  them.  Under 
these  circumstances  it  is  certainly  now  too  late  to  contend  that  a 
government  is  not  republican,  within  the  meaning  of  this  guar- 
anty in  the  Constitution,  because  women  are  not  made  voters."^ 
Precedents  have  established  the  principle  that  where  there  is  a 
dispute  in  a  State  as  to  the  de  jure  character  of  a  particular  organ 
of  its  government,  as,  for  example,  as  to  which  of  two  individuals 
has  been  elected  as  chief  executive,  or  which  of  two  courts  or 
legislatures  is  entitled  to  authority,  the  Federal  Government  will 
not  ordinarily  interfere,  being  governed  by  the  principle  that  each 
state  government  has  a  tribunal  for  the  decision  of  such  contests, 
and  that  the  General  Government  will  consider  itself  bound  by 
the  decision  which  that  tribunal  renders,  just  as  the  federal  courts 
hold  themselves  bound  by  the  decisions  of  the  state  courts  as  to 
the  existence  and,  in  general,  the  interpretation  of  their  respective 
state  statutes." 

In  two  classes  of  cases,  however,  the  Federal  Government  exer- 
cises the  right  to  decide  which  of  two  contesting  state  offixjials  or 
organs  is  to  be  recognized  as  the  de  jure  authority.  The  first  of 
these  includes  those  cases  in  which  a  decision  becomes  necessary 
in  order  to  determine  a  matter  of  direct  federal  concern.  Thus, 
for  example,  when  each  of  two  contesting  state  legi.^latures  select 
and  send  senators  to  Congress,  it  is  necessary  for  the  United  States 
Senate  to  decide  which  of  the  two  electing  bodies  is  endowed  with 
the  authoritj"  to  act  on  that  behalf  for  the  State.     So,  also,  as  in 

i«In  this  caee  was  also  negatived  the  assertion  that  to  deny  women  the 
suffra^  is  to  deprive  them  of  a  right  guaranted  to  them  by  the  Fourteenth 
Amendment. 

"  See  post.  Chapter  LII. 
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the  case  of  Dorr's  Bebellion,  where  federal  aid  is  needed  to  sup- 
press domestic  disorder,  it  is  necessary  for  the  President  or  Con- 
gress to  determine  which  government,  claiming  authority,  it  will 
recognize. 

The  second  class  of  cases  in  which  the  Federal  Grovenunent, 
through  its  Supreme  Court,  will  assume  jurisdiction  where  there 
is  dispute  between  parties  as  to  who  is  entitled  to  a  state  office, 
include  those  in  which  there  is  a  question  whether  the  state  laws, 
as  applied  by  the  state  authorities,  have  violated  that  proWsion 
of  the  Fourteenth  Amendment  which  declares  that  no  State  **  shall 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,"  or  have  violated  the  tenth  section  of  Article  One 
of  the  Constitution  of  the  United  States,  which  declares  that  no 
State  shall  pass  a  law  impairing  the  obligation  of  a  contract 

§  82.  Public  Office  not  a  Property  or  Contract  Right. 

The  Supreme  Court  of  the  United  States  has  held  in  an  un- 
qualified manner,  that  as  between  a  State  and  an  office-holder, 
there  is  no  contract  right  possessed  by  the  latter  either  to  the 
office  or  to  the  salary  attached  to  it,  and  that,  therefore,  in  the 
absence  of  express  constitutional  provision  otherwise,  his  removal 
from  office  or  the  abolishment  of  the  office  itself  gives  to  him  no 
cause  of  action  against  the  State.  Thus  in  Butler  v.  Pennsyl- 
vania^® after  defining  vested  private  rights  of  property,  the  court 
said :  "  The  contracts  designed  to  be  protected  by  the  tenth  sec- 
tion of  the  first  article  of  that  instrument  are  contracts  by  which 
perfect  rights,  certain  definite,  fixed,  private  rights  of  property, 
are  vested.  These  are  clearly  distinguishable  from  measures  or 
engagements  adopted  or  undertaken  by  the  body  politic  or  state 
government  for  the  benefit  of  all,  and  from  the  necessity  of  the 
case,  and  according  to  universal  understanding,  to  be  varied  or 
discontinued  as  the  public  shall  require.  The  selection  of  officers, 
who  are  nothing  more  than  agents  for  the  effectuating  of  public 
purposes,  is  matter  of  public  convenience  or  necessity,  and  so,  too, 
are  the  periods  for  the  appointment  of  such  agents;  but  neither 

18 10  How.  402;  13  L,  ed.  472. 
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arrangements  can  constitute  any 
obligation  to  continue  such  agents,  or  to  reapiK>int  them,  after  the 
measurea  which  brought  theiu  into  being  ishull  have  L>een  found 
iteeleea,  shall  have  been  fulfilled,  or  shall  have  been  abrogated  as 
even  <letrimental  to  the  well-l>eing  of  the  public.     The  promised 
compensatioii  for  services  actually  performed  and  accej>te<l,  vlur- 
ing  the  continuance  of  the  particular  agency,  may  undoubtedly  be 
ckimed,  both  upon  principle  of  compact  and  of  equity;  but  to 
iusist  beyond  this  on  the  perpetuation  of  a  public  policy  either 
useless  or  detrimontal,  and  upon  a  reward  for  acts  neither  desired 
Dor  promised,  would  appear  to  be  neither  reconcilable  with  natural 
justice  nor  with  common  sense.     The  establishment  of  such  a 
principle  would  arrest  neces'^arily  everything  like  procuress  or  im- 
prorement  in  goverimient ;  or  if  changes  would  be  ventured  upon, 
the  government  would  have  to  become  one  great  pension  establish- 
m^nt  on  which  to  quarter  a  host  of  sinecures-    It  would  especially 
w  difficult,  if  not  impracticable,  in  this  view,  ever  to  remodel  the 
'  wganic  law  of  a  State,  as  constitutional  ordinances  must  be  of 
|%h€f  order  and  more  immutable  than  common  legislative  enact- 
^^fltfl,  and  there  could  not  exist  conflicting  constitutional  ordi- 
Mnee§  under  one  and  the  same  systeui.     It  follows,  then^  upon 
pnndple,  that,  in  every  perfect  and  competent  guveniuieut,  there 
[must  exist  a  general  power  to  enact  and  to  repeal  laws;  and  t » 
'^^^flte,  and  change  or  discontinue,  the  agents  designated  for  the 
predervation  of  the  body  politic,  and  for  the  safety  of  the  indi- 
[  ^iJuals  of  the  community.     It  is  true  that  this  power  or  the  ex 
I  ^^nt  of  its  exercise  may  be  controlled  by  higher  organic  law  or  the 
Constitution  of  the  State,  as  is  the  ease  in  some  instances  in  the 
i  **^te  Constitutions,  and  is  exemplified  in  the  provision  of  the  fed- 
eral Constitution  reliefl  on  in  this  case  by  the  plaintiffs  in  error, 
l^i  in  some  other  clauses  of  the  same  instrument;  but  where  no 
mwh  restriction  is  imposed,  the  jiower  must  rest  in  the  discretion 
*'i  the  government  alone." 

A^n,  summing  up  the  law  on  this  subject,  the  Supreme  Court 
inTavlor  v.  Beckham^^  sav:   **  The  decisions  are  numerous  to  the 
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effect  that  public  offices  are  mere  agencies  or  trusts,  and  not  prop- 
erty as  such.  Nor  are  the  salary  and  emolmnents  property  secured 
by  contract,  but  compensation  for  services  actually  rendered.  Nor 
does  the  fact  that  a  constitution  may  forbid  the  legislature  from 
abolishing  a  public  oltice  or  diminishing  the  salary  thereof  during 
the  term  of  the  incumbent,  change  its  character  or  make  it  prop- 
erty. True,  the  restrictions  limit  the  power  of  the  legislature  to 
deal  with  the  office,  but  even  such  restrictions  may  be  removed  by 
constitutional  amendment.  In  short,  generally  spieaking,  the 
nature  of  the  relation  of  a.  public  officer  to  the  puUic  is  incon- 
sistent either  with  a  property  or  contract  right"^ 

§  83.  Suits  between  Two  or  More  Claimants  to  State  Office. 

When  the  dispute  is  not  one  between  the  State  and  one  of  its 
officers,  but  between  two  individuals  each  claiming  the  office  and 
its  emoluments, —  when,  in  other  words,  the  office  itself  is  not  dis- 
turbed nor  tlie  salary  changed,  the  question  is  a  different  one. 
Then,  it  would  seem,  the  office  has  often  to  be  treated  as  a  piece 
of  property  of  which  the  owner  may  not  be  deprived  without  due 
process  of  law  even  by  the  State  itself.  In  Kenuard  v.  Louisiana*^ 
an  action  in  the  nature  of  quo  warranto  was  brought  against  the 
plaintiff  in  error,  a  justice  of  the  Supreme  Court  of  the  State, 
by  a  Mr.  Morgan,  and  the  decision  of  the  T^ouisiana  courts  was 
in  his  favor.  Thereupon  Kennard  took  an  appeal  to  the  Supreme 
Court  of  the  United  States  upon  the  ground  that,  through  her 
judiciary,  the  State  had  deprived  him  of  his  office  without  that 
due  process  of  law  which  the  Fourteenth  Amendment  secured  to 

20  It  is  to  be  observed,  however,  that  where  a  State  in  a  fiscal  capacity 
cr.tors  into  contracts  with  private  persons  for  services  to  be  rendered  or 
materials  to  be  furnished,  it  is  to  be  regarded  pro  hao  vice  eb  a  private 
person  and  as  bound  accordingly.  **  When  a  State  becomes  a  party  to  a 
p(niti:ut  a:5  in  the  case  before  us,  the  same  rules  of  law  are  applied  to 
her  as  to  iirivato  persons  under  like  circumstances.  When  she  or  her 
representatives  are  properly  brought  into  the  forum  of  litigation,  neither 
she  nor  thoy  can  assert  any  right  or  immunity  as  incident  to  her  poUtical 
sovereignty."  Davis  v.  Gray  (16  Wall.  203;  21  L.  ed.  447).  See  alao 
Curran  v.  Arkansas   rio  How.  304;  14  L,  ed.  705). 

2192  U.  S.  480;  23  L.  ed.  478. 


Fedebal  CoHTBot  OF  FoRM  OF  State  Qovkrkments.     10& 


ms 


iii^aa.    In  ite  opinion  the  Supreme  Court  of  the  United  States 
say  :    "  The  <|iiestion  before  us  is,  not  whether  the  courts  below, 
hi^^ng  jurisdiction  of  the  case  and  the  parties,  have  followed  the 
la«w,  but  whether  the  law,  if  followed,  would  have  fumishe«i  Ken- 
nax-d  the  protection  guaranteed  by  the  Constitntion.     Irregulari- 
ties and  mere  errors  in  the  proceedings  can  only  be  corrected  in 
tho    state  courts.     Our  authority  does  not  extend  l^eyond  an  ex- 
ainiiiiition  of  the  power  of  the  courts  below  to  proceed  at  all/' 
And,  directing  its  examination  to  this  point,  the  court  found  that 
f  sict  due  prcx*ess  of  law  had  been  provided  in  the  trial  of  his 
ht  to  oftice  which  he  claimed.     In  thus  assumin^^  jurisdiction 
of  %hB  case^  and  in  examining  as  to  whether  in  fact  due  process 
of  law  had  l>een  had,  it  is  apparent  that  the  Supreme  Court  must 
hiV^G  held  that  the  right  to  the  office  in  question  was  a  projierty 
ripht  within  the  terms  of  ihe  provision  of  the  Fourteenth  Amend- 
ttie:n.t  which  declares  that  no  State  shall  deprive  a  person  of  life, 
libei-ty,  or  property  without  due  process  of  law. 

Again,  in  Foster  v.  Kansas,^  the  federal  court  assimied  juris- 
diction in  a  case  where  the  Supreme  Court  of  Kansas  had  ousted 
the  plaintiff  in  error  from  olHce,  the  court  in  its  opinion  saying: 
*'A8    the  question   of   the   eonstitiitiomdi ty    of   the   statute  was 
tlirectly  raised  by  the  defendant,  and  decided  against  him  Liy  the 
co^t,  we  have  jurisdiction  and  the  motion  to  dismiss  must  be 
^'verruled ;''  ihus  aflimiing  the  decision  of  the  state  court  on  the 
ground  that  the  proceerlings  showed  due  process  of  law. 

In  Boyd  v.  Xebraska*'^  ihe  slate  supreme  court  had  ousted  Boyd 
^fom  the  office  of  governor  and  installed  Thayer  therein.  On 
^f^^  to  the  federal  Supreme  Court,  the  judgment  of  the  state 
^iipreine  Court  was  reversed,  Thayer  ousted,  and  Boyd  reinstated 
3i^  pjf\^ernor  of  the  State,  the  ground  for  this  action  being  that 
'  the  proceedings  by  which  Boyd  had  been  originally  oustcd> 
tlie  state  court  had  incorrectly  decided  that  he  was  not  a  citizen 
^'f  the  TTnite*!  States  and  therefore  dis<[ualit5e<l  for  oftice.  In  its 
^'pinion,  the  court  say:  **As  the  allegation^  [of  citizen?^lvip]  .  .  , 
8^8  itp  a  right  and  privilege  claimed  under  the  laws  of  the  United 

-112  l\  S,  205;  5  S\ip.  Ct.  Rep.  8;  28  L*  e^.  <5ft6. 
»U3  U,  S.  135;    12  Sup.  Ct.  Rep.  373;  36  L.  e^.  103. 
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States,  this  ronrt  must  determine  for  itself  the  question  of  suffi- 
ciency of  this  allegation,  and  is  not  concluded  by  the  view  taken 
of  that  question  by  the  Supreme  Court  of  Xebraaka.''  The  state- 
ment that  a  federal  right  or  privilege  was  here  claimed,  would 
not  ?eem  to  be  correct  No  right  or  privilege  attached  to,  or 
growing  out  of  federal  citizenship  was  claimed.  The  judgment 
of  the  state  court  should  have  been  affirmed  irrespective  of  the 
fact  whether  or  not  in  truth  Boyd  was  a  citizen  of  the  United 
States,'* 

In  Wilson  \\  North  Carolina^  the  Supreme  Court  of  the 
United  States  was  again  called  upon  to  determine  whether  the 
plaintiff  in  error  had,  by  being  ousted  from  office^  been  deprived  | 
of  property  without  due  process  of  law.  In  its  opinion  the  court 
again  afiirm  the  doctrine  that  *'  the  proeetlure  provided  by  a  valid 
state  law  for  the  purpose  of  changing  the  incumbent  of  a  state 

24  In  an  emphatic  dissenting  opinion  Justice  Field  said:  *' I  di&aent  from 
the  judgment  just  rendered.  1  do  not  think  that  tbig  court  baa  any  juris- 
diction to  detenu ine  a  disputed  qyestion  aa  to  the  right  to  the  gov^morsihip 
of  a  State,  however  that  question  may  be  decided  by  its  authorities.  .  .  , 
The  fact  that  one  of  the  qua  H  6  cat  ion  a  prescribed  by  the  State  for  its  officers 
can  only  l)e  ascertained  and  estabUshed  by  considering  the  proviaiona  of  th€ 
law  of  tlie  United  Statea  in  no  way  authorizes  an  interference  by  the 
General  Government  with  the  state  action.  Because  an  ofBeer  of  a  State 
must  [according  to  the  Constitution  or  statutes  of  that  State]  be  a  citizen 
of  the  United  Statea,  it  does  not  ffdlow  that  the  tribunals  of  the  United 
States  can  alone  determine  that  fact,  and  that  tbe  dt-cisiou  of  the  State 
in  resptct  to  it  can  be  supervised  and  controlled  by  the  federal  author!-  , 
ties*  ,  .  .  The  office  of  sherifT  was  not  a  right  or  privilege  claimed  under  a 
law  of  tbe  United  States,  but  was  a  rigbt  or  privilege  claimed  by  tbe  ' 
election  under  the  laws  of  ilissouri*  The  mere  fact  that  it  was  necessary 
that  the  incumbent  of  the  ofTiLC  should  al30  be  a  citizen  of  the  United  States, 
did  not  of  itself  give  bim  a  right  to  that  office.  .  .  .  lly  objection  to  the  j 
decision  is  not  diiuinisbed  by  the  fact  that  there  U  no  puwer  in  this  court 
to  enforce  its  decision  \ipnn  the  State  of  Nebraska  should  resistance  be  made 
to  it.  Sbould  the  incunihent  declared  by  thia  c<>urt  not  to  be  entitled  to 
the  office  refuse  to  surrender  it  and  the  state  autborities  should  stand  hy 
him  in  such  refusal,  what  could  be  done  abnut  it?  ,  .  .  If  tbe  right  of  this 
court  to  interfere  in  this  ca-ie  can  be  sustained,  every  candidate  for  office 
alleging  that  tbe  successful  party  has  not  some  qualification  prescribed  by 
statute,  winch  can  only  be  defineil  by  reference  to  a  federal  law,  will  claim  a 
right  to  invoke  the  interference  of  the  federal  judiciary  to  dctermiDe  whether 
be  ought  or  not  to  have  been  declared  elected.** 

»im  U.  S.  580;  18  Sup.  Ct.  I^ep.  435;  42  L.  ed,  805. 


^ 


Fedebal  Coxtroi.  of  Fobm  ofState  Qoveknments. 


office  will  not  in  general  involve  any  question  for  review  by  this 
court  A  law  of  tliat  kind  does  but  pro\'ide  for  tbe  carrying  out 
and  enforcement  of  a  policy  of  a  State  witli  reference  to  its  politi- 
cal and  internal  administration,  and  a  deeision  of  the  state  court 
in  regard  to  its  construction  and  validity  will  generally  be  con- 
clusive here.  The  facts  would  have  to  be  most  rare  and  excep- 
tional which  would  give  rise  in  a  case  of  this  nature  to  a  federal 
question," 

§  84,  Taylor  v,  Beckham, 

The  latest  case  upon  the  point  under  consideration  is  that  of 
Tavlor  V.  Beckbani,^  decided  in  1900,    This  ease  arose  out  of  the 
following  facts.     At  a  general  election  held  in  Xovember^  1899, 
iu  Kentucky,  William  Goebcl  and  J,  C.  W,  Beckham  were  the 
democratic  nominees  for  the  offices  of  governor  and  lieutenant- 
governor  res^pectively,  and  William  S.  Taylor  and  John  ilarshall 
were  the  republican  candidates.     The  state  board  of  ckn^tiou  com- 
Hiissioners  whose  duty  it  was  to  canvass  the  returns,  determined 
that  Taylor  and  Marshall  were  elected,  and  they  were  thereupon 
inducted  into  office.     Goebel  and  Beckham  contested  the  election 
^pon  various  grouuds,  buards  of  contest  were  organized,  and  re* 
ported  their   decisions   to   the  General   Assembly   for   its   action 
hereupon  as  provided  by  law.     These  reports,  which  were  ap- 
proved by  the  Assembly,  fonnd  that  Goebel  and  Beckham  bad 
wn  ele<-'ted.      They  were  then   dnly  sworn  and  inducted   into 
office.    In  February,  1900^  Goebel  died  and  Beckham  succeeded 
to  the  governorship.     Taylor  and  Marshall,  however,  refused  to 
recog^iize   the  validity  of  the   proceedings  whereby   Goebel   and 
bcekham  had  been  declared  elected,  and  declined  to  surrender  the 
'^^riU  and  other  papers  pertaining  to  the  office  of  governor  or 
TO  vacate  the  executive  offices  in  the  capitol  buildim^  at  Frankfort, 
"hereupon  Beckham  brought  an  actiou  in  the  nature  of  a  tjuo 
^^arrimto  in  the  Circuit  Court  of  the  State  against  Taylor  and 
^arshalb    Judgment  of  ouster  was  rendered  in  favor  of  the  plain- 
tiff.   The  case  was  carried  on  appeal  to  the  Court  of  Appeals  of 
hontticky  and  the  jndgment  affirmed ;  whereupon  a  writ  of  error 

^m  V.  a  548;  20  Sup.  Ct  Rep,  890;  44  L.  cd.  113X 
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was  obtained  by  Taylor  and  Marshall  from  the  Supreme  Court  of 
the  United  States.  The  Supreme  Court  dismissed  the  writ  of 
error. 

Two  grounds  for  federal  interference  had  been  set  up  by  the 
plaintiffs  in  error:  (1)  That  the  proceedings  by  which  they  had 
been  onsted  from  office  were  not  compatible  with  a  republican 
form  of  government;  (2)  that  they  had  been  deprived  of  a  prop- 
erty right  without  due  process  of  law. 

As  to  the  first  contention,  the  court  held  that  the  Common- 
wealth of  Kentucky  being  in  full  possession  of  its  faculties  as 
a  member  of  the  Union,  no  exigency  had  arisen  requiring  the 
interference  of  the  Federal  Government  to  enforce  the  guaranty 
clause.  As  to  the  second  point,  the  court  say:  "The  contention 
is  that,  although  the  statute  furnished  due  process  of  law,  the 
General  Assembly  in  administering  the  statute  denied  it,  and  that 
the  Court  of  Appeals  in  holding  to  the  rule  that  where  a  mode  of 
contesting  elections  is  specifically  provided  by  the  Constitution, 
or  laws  of  a  State,  that  mode  is  exclusive,  and  in  holding  that,  as 
the  ]3ower  to  determine  was  vested  in  the  General  Assembly  of 
Kentucky,  the  decision  of  that  body  was  not  subject  to  a  judicial 
revision,  denied  a  right  claimed  under  the  federal  Constitution, 
The  C(jurt  of  Appeals  did,  indeed,  adjudge  that  the  case  did  not 
come  within  the  Fourteenth  Amendment,  because  the  right  to 
hold  the  office  of  governor  or  lieutenant-governor  of  Kentucky 
was  not  property  in  itself,  and  being  created  by  the  Constitution, 
was  conferred  and  held  solely  in  accordance  with  the  terms  of 
that  instrument  and  laws  passed  pursuant  thereto,  so  that,  in  re- 
spect of  an  elective  office,  a  determination  of  the  result  of  an 
election,  in  the  manner  provided,  adverse  to  a  claimant,  could 
not  be  regarded  as  a  deprivation  forbidden  by  that  amendment," 

The  court,  after  an  examination  of  authorities,  declare  that 
the  Kentucky  court  had  been  correct  in  thus  holding  that  a  pub- 
lic office  is  not  property,  and  say:  "  It  is  clear  [then]  that  the 
judgment  of  the  Court  of  Appeals,  in  declining  to  go  behind  the 
decision  of  the  tribunal  vested  by  the  state  Constitution  and  laws 
with  the  ultimate  determination  of  the  right  to  these  offices,  de- 
i:icd  no  right  secured  by  the  Fourteenth  Amendment.'* 
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In  assuming  the  poeition  here  taken  as  to  non-propertj  char- 
acter of  u  public  office  and  in  dismissing  the  writ  of  error  on  that 
ground,  it  wuuld  seem  that  the  court  wad  sc^arcely  in  harmony 
writli  its  preceding  decisions,  in  several  of  which,  as  we  have  al- 
ready seen^  by  assunung  jurisdiction,  and  by  examining  the 
character  of  the  processes  by  which  the  contests  for  office  had 
^een  settled  to  see  if  they  provided  due  process  of  law,  it  had 
issumed  that  as  between  two  contestants  for  an  olEce,  the  right 
to  an  office  and  its  emoluments  waa  a  property  right  within  the 
meaning  of  the  Fourteenth  Amendment,^ 

^Thtis  Juitice  Brewer,  in  hia  disacnting  opiEion,  gaytj  **  I  agree  fully 
fith  tho5^  decisions  wliich  are  referred  to  [in  the  majority  opinion],  and 
*tiich  hold  that  as  between  ifie  State  and  the  oHiee  holder  tliere  is  no  con- 
trift  rig^t  either  to  the  tenn  of  olHce  or  to  the  amount  of  salary,  and 
that  the  legislature  may,  if  not  restrained  by  constitutional  provisions, 
abi'lish  the  ofUce  or  reduce  the  salarj*.  But  when  the  oOke  is  not  disturbed, 
*^a  the  salary  is  not  changed,  and  when,  under  the  Conntitution  of  the 
State,  ii*?ither  cun  be  by  the  kgialature,  and  the  question  in  simply  whether 
one  ahall  be  deprived  of  that  oRice  and  its  salary,  and  both  given  to  aa- 
''tHer,  a  different  question  is  presented,  and  in  such  a  cnse  to  hold  that  the 
uiemnbtfnt  has  no  property  in  the  office,  witli  its  areompan^ing  salary ,  does 
^^i  Commend  itself  t<»  my  judgment/*  Justice  Brewer  gijea  on  to  argue, 
howt'vcr,  that  the  judgment  of  the  Court  of  Appt'als  of  Kentucky  »iiould 
w^e  been  atlirmed  for  the  reason  that  due  process  of  law  had  been  observed. 
"But,**  he  concludes,  "because,  as  I  understand  the  law,  this  court  has 
J'^fedietlon  to  review  a  judgment  of  the  highest  court  of  a  State  ousting 
"*  frnin  his  ofllce  and  giving  it  to  another,  and  a  right  to  inquire  whether 
tlutt  judgment  is  right  or  wrong  in  respect  to  any  federal  quo=*tinn  8Ui?h 
■i  •luo  process  of  law,  I  think  the  writ  of  error  should  not  be  dismissed,  but 
tlisil  i)xt  juJgment  of  the  Court  of  Appeals  of  Kt^ntucUy  should  be  aflirmed." 
Justice  Brown  concurred  in  the  opinion  rendered  by  Ju:?tice  Brewer, 

A  <liaafnting  opinion  was  also  rendered  in  this  case  by  Justice  Harlan. 
1*  Uiig  he  argtu«  not  only  that  the  writ  of  error  should  not  have  been 
'^'^niigjed,  but  tlmt  the  cuurt  should  adjudge  that  the  decree  in  the  state 
fo«rt  had  taken  from  Taylor  and  Marshall  rights  protected  by  the  Four- 
^oth  Amendment,  In  agieement  witli  Justices  Hrewer  and  Brown  he  ar^n??* 
^t  aa  between  two  claimants;  a  public  office  is  property,  and  had  been 
^  h?ld  by  the  Supreme  Court  in  previous  cases.  But  he  g^ies  even  further 
^"•n  this,  and   brings  the   right   of   ofliee   within   the   meaning   of   the   term 

liberty"  as  u^ed  tn  the  Fourteenth  Amendment,  *' What  more  directly 
invojvea  the  Bberty  of  the  eitizen,'*  he  aays,  "  than  to  be  n^Ic  to  enter 
"P^n  the  discharge  of  the  duties  of  an  office  to  which  he  has  been  lawfully 
*J*rted  by  his   fellow  citizens?     What  mere    certainly   infringes  upon   hia 
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liberty  ilian  for  tli€  legislature  of  the  State,  by  «erely  ftrbitrary  action, 
in  violation  of  t!je  niks  and  forms  reqitiired  by  due  process  of  law,  to  take 
from  hill!  the  right  to  diaeharge  t!ie  ijublic  duties  imposed  upon  him  by  hit 
fellow  citizeiig  in  accordance  with  the  law?  ...  I  gratit  that  it  ia  competent 
for  a  State  to  provide  for  the  determination  of  contested  election  cases 
by  the  legislature.  All  that  1  now  seek  to  maintain  is  the  proposition  that 
when  a  state  tegi-^lature  deals  with  a  matter  within  its  jurisdiction,  and  which 
involves  the  life,  liberty  or  property  of  the  citizen,  it  cannot  ignore  the 
requirement  of  due  process  of  law.  .  .  .  Looking  into  the  record  before  us, 
I  Bnd  such  action  taken  by  the  body  claimiii}^  to  be  organized  as  the  lawful 
legislature  of  Kentucky  as  was  discreditable  in  the  last  degree  and  un- 
worthy of  the  free  people  wliom  it  professed  to  represent/*  After  a  5tat<^- 
ment  of  the  facts  which  in  Ins  opinion  justified  this  characterisation  of  the 
action  of  the  legislature.  Justice  Harlan  concludes:  "Those  who  composed 
that  body  seemed  to  haVi?  shut  their  eyes  against  the  prcHif  for  fear  that  it 
would  comjjel  them  to  respect  the  popular  will  as  expressed  at  the  polls. 
Indignant,  as  naturally  they  were  and  should  have  been,  at  the  aaaas«^ina' 
tion  of  their  leader,  tboy  proceeded  in  defiance  of  all  forms  of  law  and  in 
contempt  of  the  principles  upon  which  free  government  rest^  to  avenge  that 
terrible  crime,  namely,  the  destruction  by  arbitrary  methods  of  the  right  of 
the  people  to  chouse  their  chief  magistrate.  The  furmer  crime,  if  the  offender 
be  discovered,  can  be  punished  as  directed  by  law.  The  latter  ahould  not 
be  rewarded  by  a  deelarnlion  of  the  inability  of  the  judiciary  to  protect 
public  and  private  rights,  and  tliereby  the  rights  of  voters,  against  the 
wilful,  arbitrary  action  of  a  legislative  tribunal  which,  we  must  aasume 
from  the  record,  delil>erately  acted  upon  a  contested  elcetion  case  involving 
the  rights  of  the  people  and  of  their  eho&en  representative  in  the  office  of 
governor  without  looking  into  tlie  evidence  upon  which  alone  any  lawful  deter- 
mination of  the  case  could  be  made.  The  assassination  of  an  individual 
demands  the  severest  punishment  which  it  is  competent  for  human  laws  in  a 
free  land  to  prescribe.  But  the  overturning  of  the  public  will,  as  expresaed 
at  the  ballot  box,  without  evidence  or  against  evidence,  in  order  to  ac- 
complish partisan  ends,  is  a  crime  against  free  government,  and  deserves 
the  execration  of  all  lovers  of  liberty.  ...  I  cannot  believe  that  the  judici* 
ary  is  helpless  in  the  presence  of  such  a  crime.  The  person  eleeted  as  well 
as  the  people  who  elected  him,  have  rights  that  the  courts  may  protect. 
To  say  that  in  such  an  emergency  the  judiciary  cannot  interfere  is  to  sub- 
ordinate the  right  to  mere  power,  and  to  recognize  the  legislature  of  a 
State  as  above  the  supreme  law  of  the  land,  ♦  .  .  The  doctrine  of  legislative 
absolutism  la  frireign  to  free  governnrent  as  it  exists  in  this  countrj\  The 
cornerstone  of  our  republican  institutions  is  the  principle  that  the  powers 
of  government  shall,  in  all  vital  particulars*  Ije  distributed  among  three 
separate  co-ordinate  departmt^nts,  legislative,  executive,  and  judicial.  And 
liberty  regulated  hy  law  cannnt  be  permanently  secured  against  the  assaults 
of  ju'Wer  or  the  tyranny  of  a  majotityt  if  the  judiciary  must  be  silent  wlien 
rightiS  existing  independently  of  human  sanction,  or  acquired  under  the  Law, 
are  at  the  mercy  of  legislative  action  taken  in  violation  of  due  proceaa  of  law." 


CHAPTER  XL 

FEDERAL  SUPERVISION  OF  STATP:  ACTIVITIES;  THE  FOURTEENTH 

AMENDMENT, 

§  85.  The  Fourteenth  Amendment. 

In  the  chapters  which  have  gone  before,  the  manner  in  which 
the  Federal  Government  is  secured  from  iDterfereiice  on  the 
part  of  the  States  has  heen  considered.  We  turn  now  to  a  topic 
which,  while  closely  related  to  this  siihject,  is  yet  distinct  from 
it  This  topic  is  the  extent  of  the  legal  power  of  the  Federal 
Government  to  examine  state  laws  and  supervise  their  execution 
with  a  view  to  seeing  that  they  do  not  infringe  in  any  way  upon 
the  rights  secured  to  individuals  by  the  federal  Constitution.  In 
other  words,  the  question  now  to  be  considered  is  not  the  mainte- 
nance of  the  supremacy  of  the  Federal  Government,  but  the  pro- 
tection of  individuals  in  the  enjo^Tuent  of  the  rights  and  im- 
munities guaranteed  to  them  by  the  federal  Constitutiom 

Prior  to  the  adoption  of  the  Fourteenth  Amendment  in  1S68 
the  laws  of  the  individual  States,  so  long  as  they  related  to  sub- 
jects over  which  the  States  had  the  right  of  legislation,  were  not 
subject  to  examination  in  federal  courts  with  a  view  to  ascertain- 
ing whether  they  deprived  anyone  of  life,  lil>erty,  or  property 
without  due  process  of  law,  or  denied  to  anyone  equal  legal  pro- 
tection. The  first  nine  aniendments  to  the  federal  (Constitution 
which  enumerated  the  fundamental  rights  of  individuals  that 
might  not  be  violated  were,  from  the  beginning,  construed  to 
limit  not  the  jStates  but  only  the  Federal  Government.  Until, 
thereforc^^  the  Fourteenth  Amendment  was  adopted  there  was,  so 
far  as  the  federal  Constitution  and  laws  were  concerned,  nothing 
to  prevent  the  several  States  from  enacting  laws  which  denie<l  to 
their  own  citizens  the  equal  protection  of  the  laws  or  deprived 
them  of  life,  liberty,  and  property,  without  due  process  of  law. 
The  only  limitations  laid  upon  the  State.^  by  the  Constitution 
were  that  they  should  enact  no  bills  of  attainder,  or  ex  post  facio 
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laws,  or  laws  impairing  the  obligation  of  contracts.  As  a  matter 
of  fact,  indeed,  all  of  the  States  had  by  their  own  Constitutions 
taken  from  their  legislatures  the  power  to  enact  laws  upon  certain 
specified  topics,  and  forbidden  them  to  violate  certain  <leclared 
principles  of  justice  and  right.  But  the  adoption  of  these  con- 
stitutional limitations  was  purely  voluntary  upon  their  part 

In  18G8,  liowever,  as  one  of  the  results  of  the  Civil  War,  the 
Fourteenth  -iimendment  was  adopted,  which,  after  declaring  that 
*'  all  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside,"  goes  on  to  provide  that, 
*"  no  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  and  immunities  of  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

For  a  number  of  years  after  the  adoption  of  this  Amendment 
it  was  by  no  means  certain  that  the  effect  of  the  above-cited  pro- 
visions would  not  be  to  endow  the  United  States  Government  with 
additional  powers  so  great  as  fundamentally  to  alter  the  very 
nature  of  tlie  Union  itself.  There  can  be  no  question  but  that  the 
clauses  of  the  ^Vmendment  which  we  have  quoted  were  easily 
susceptible  of  an  interpretation  that  would  have  given  them  this 
result,  and  that,  at  the  time  they  were  framed  and  adopted  by 
C'onp:rcss  and  ratified  l\y  the  necessary  number  of  state  l^sla- 
turcs,  there  were  very  many  who  believed  that  they  would,  and 
desired  that  they  should,  work  this  revolutionary  changa  in  the 
Anurifan  constitutional  system.'  Fortunately,  hmvever,  as  all 
must  now  believe,  the  Supreme  Court  has  been  led  to  give  to  these 
words  a  construction  that  robbed  them  of  such  an  effect. 

1  See  especially  tlio  d('l)ates  attendant  upon  the  passage  of  the  Civil  Rights 
Bill  of  1800,  tlic  douhts  as  to  the  constitutionality  of  which  led  to  the 
adoption  of  the  Fourteenth  Amendment.  See  also  the  dissenting  opinion  of 
.Justice  Harlan  in  the  Civil  Rights  Ceases  (100  U.  S.  3;  3  Sup.  Ct.  Rep.  18; 
27  }j.  ed.  835).  See  also  especially  Flack,  The  Adoption  of  the  Fourteenth 
Arncnduicnt. 


court 

has  laid  down  in  the  cases  which  follow.^ 

§  86.  The  Slaughter  House  Cases* 

The  famous  Slaughter  House  Cases»^  Jecided  in  1873,  grew  out 

of  tie  following  facts:    The  State  of  Louisiana  in  the  exercise  of 

its    "police  powers/'  had  passed  au  act  chartering  a  company, 

and  giving  to  it  the  exclusive  riglit  tu  establish  and  maintain 

8toc]c-yards  and  landing  places  and  slaughter  houses  for  the  City 

of    Kew  Orleansy   and  providing  that  all    animals  intended  for 

food  ghould  be  slaughtered  there.    The  plaintiffs  in  the  cases  that 

l^^^'e  since  come  to  be  knowii  as  the  *^  Slaughter  House  Cases  ^* 

^^'^^ged  that  this  act  was  unconstitutional  a^  testcfl  by  the  fe^leral 

^Bpngtirution  on  the  several  grounds  that  it  was  in  violation  of 

■     ^^  Thirteenth  Amendment  in  that  it  created  an  involuntary^  servi- 

tUfl^  upun  the  part  of  those  who  were  compelled  to  resort  to  this 

PMv-ileged  cohipajiy;  and  that  it  was  in  violation  of  the  Four- 

'^^th  Amendment  in  that  it  deprived  persons  of  liberty  and  prop* 

^^y  without  due  process  of  law,  denied  to  them  the  eiiual  protec- 

iif>rx   of  the  laws,  and  abridged  the  privileges  and  immunities  of 

cilx^ei^3  ill  the  United  States.    It  is  only  witii  this  last  claim  that 

^^     ©re  now  concerned, 

^Vs  we  shall  later  see,  the  Fourteenth  Amendment  has  been  con- 
Ktrii^j  to  give  to  the  federal  courts  the  power  of  examining 
^^^ther,  in  the  exercise  of  their  ordinary  police  and  other  powers, 
^^  States  have  deuied  to  anyone  due  process  of  law  or  the  et|uality 
^^  tie  laws,  but  the  claim  that  the  ri£2:hts  aud  imuninlties  which 
wt^^  alleged  to  have  been  violated  by  the  Louisiana  statute  were 
^tiea  coming  within  the  scope  of  the  phrase  *"  privileges  or  im- 

*  In  the  following  page»  there   is  not  attcmpte^l  a  g«»Ticral  examination  of 

fclhf    fourteenth  Araeudmt'nt,  but  only  a  consideration  of  the  extent  to  which 

ptiun  addition   to   the  Constitution  may  be    said   to   hav*"   altered   the  general 

?htract^r  of  our  constitntionnl  system,  especiutly  with  reference  to  the  extent 

to  ^hich   ei titer   Congress   has   been   granted   an    increaseil    legislative    power. 

Of  the  B*ederal  Qovemment  endowed  with  i.  general  superYiiory  jurisdictioa 

tvPT  stiite  legislation. 

i«  Wftlh  36;  21  L.  ed.  394, 

12 


ITS 


jJflTED 


FATES   CONSTITUTIOHAI.   LaW. 


munities  of  citizens  of  the  United  States  '*  as  used  in  the  Four- 
teenth Amendment,  raised  the  fundamental  question  whether  or 
not,  by  that  Amendment,  the  entire  scKjalled  '*  police  powers  "  of 
the  States  had  been  placeil  within  the  direct  legislative  definition 
and  control  of  Congress,  This  would  have  resulted  from  the  fact 
that  by  the  Amendment  Congress  is  given  authority  to  enforce 
its  provisions  by  appropriate  legislation.  If,  therefore,  such  a 
right  as  was  here  alleged  to  have  been  violated  could  be  held  to 
be  a  federal  right  it  would  be  within  the  power  of  Congress  to 
define  it,  and  all  other  similar  rights,  and  to  impose  penalties 
upon  their  violation,  and  thus  to  deprive  the  States  of  their  en- 
tire police  powers.  These  police  powers,  it  is  scarcely  necessary 
to  observe,  cover  almost  the  entire  field  of  private  rights,  personal 
and  proprietary,  including,  as  they  do,  the  general  authority  of 
the  State  to  legislate  regarding  the  social,  economic,  and  moral 
welfare  of  its  citizens.  To  have  granted  the  contention  of  the 
plaintiffs  would  thus  have  made  Congress,  instead  of  the  state 
legislatures,  the  possible  source  of  the  great  body  of  private  laws 
by  which  the  citizen  is  governed.  It  is,  therefore,  not  surprising 
that  the  court  in  its  majority  opinion  should  have  said:  ^*  We  do 
not  conceal  from  ourselves  the  great  responsibility  which  .  ,  . 
devolves  upon  us.  Xo  questions  so  far  reaching  and  pervading  in 
their  conaequenecs,  so  profoundly  interesting  to  the  people  of  this 
country,  and  so  important  in  their  bearing  upon  the  relations  of 
the  United  States  and  of  the  several  States  to  each  other,  and  to 
the  citizens  of  the  States  and  of  the  United  States,  have  been 
before  this  court  during  the  official  life  of  any  of  its  present 
members.*' 

The  argument  of  the  plaintiffs  which  found  acceptance  in  the 
opinions  remiered  by  the  minority  of  the  court  was  that  the  indi- 
vidual as  a  free  man  and  citizen  of  a  State,  had,  before  the  adop- 
tion of  the  Amendment,  certain  fundamental  rights,  privileges^ 
and  immunities,  which  were  determined  by  state  statutes  and  the 
general  principles  of  the  common  law,  and  that  by  that  Amend* 
ment  the  citizen  became  primarily  a  citizen  of  the  United  States, 
and  only  secondarily,  by  residence,  a  citizen  of  a  particular  State 
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of  the  Union,  and  that,  therefore,  these  fundamental  rights, 
privileges,  and  immunities  which  formerly  belonged  to  him  as  a 
citizen  of  the  State  in  which  he  lived  now  became  his  as  a  citizen 
of  the  United  States,  and,  as  such,  no  longer  subject  to  abridge- 
ment by  the  States.  Only  by  this  interpretation,  it  was  argued, 
could  the  clause  of  the  Amendment  which  we  are  considering,  be 
given  any  force  whatever.  Thus  Justice  Field,  in  his  dissenting 
opinion,  argued :  "  The  Amendment  does  not  attempt  to  confer 
any  new  privileges  or  immunities  upon  citizens,  or  to  enumerate 
or  define  those  already  existing.  It  assumes  that  there  are  such 
privileges  and  immunities  which  belong  of  right  to  citizens  as 
such,  and  ordains  that  they  shall  not  be  abridged  by  state  legis- 
lation. If  this  inhibition  has  no  reference  to  privileges  and  im- 
munities of  this  character,  but  only  refers  ...  to  such 
privileges  and  immunities  as  were  before  its  adoption  specially 
designated  in  the  Constitution  or  necessarily  implied  as  belonging 
to  citizens  of  the  United  States,  it  was  a  vain  and  idle  enactment, 
which  accomplished  nothing,  and  most  unnecessarily  excited  Con- 
gress and  the  people  on  its  passage.  With  privileges  and  immu- 
nities thus  designated  no  State  could  ever  have  interfered  by  its 
laws,  and  no  new  constitutional  provision  was  required  to  inhibit 
such  interference.  The  supremacy  of  the  Constitution  and  the 
laws  of  the  United  States  always  controlled  any  state  legislation 
of  that  character.  But  if  the  Amendment  refers  to  the  natural 
and  inalienable  rights  which  belong  to  all  citizens,  the  inhibition 
has  a  profound  significance  and  consequence."  * 

*  As  illustrative  of,  and  as  a  partial  enumeration  of  these  federal  privileges 
and  immunities.  Justice  Bradley  quoted  the  language  used  by  Justice  Washing- 
"ton  in  Corfield  v.  Coryell  (4  Wash.  C.  C.  380)  in  interpreting  the  article 
of  the  Constitution  which  provides  that  the  citizens  of  each  Stat©  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several  States. 
*'  The  inquiry  is,"  said  the  Justice  in  that  case,  "  what  are  the  privileges 
«knd  immunities  of  citizens  in  the  several  States?  We  feel  no  hesitation  in 
'Confining  these  expressions  to  those  privileges  and  immunities  which  are  in 
^heir  nature  fundamental;  which  belong  of  right  to  the  citizens  of  all  free 
.^vernments,  and  which  have  at  all  times  been  enjoyed  by  the  citizens  of  the 
several  States  which  compose  this  Union  from  the  time  of  their  becoming 
iree,  independent  and  sovereign.     What  these  fundamental  privileges  are  it 
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The  majority  of  the  court  were  not  able  to  accept  this  constme- 
tion  of  the  Amendment  which,  as  we  have  seen,  would  have  opened 
such  possibilities  of  increasing  the  federal  powers  at  the  expense 
of  those  of  the  States.  Referring  to  "  the  history  of  the  times  " 
in  which  the  Thirteenth,  Fourteenth  and  Fifteeiith  Amendments 
were  adopted,  the  court  found  in  them  a  unity  of  purpose, —  the 
protection  of  the  freed  negroes, —  and  not  an  intention  radically 
to  alter  the  constitutional  character  of  the  Union.  Attention  is 
called  to  the  fact  that  the  Fourteenth  Amendment  implies  and 
by  its  language  recognizes  a  continuance  of  a  distinction  between 
federal  and  state  citizenship,  and  that  from  this  it  follows  that 
the  privileges  and  immunities  attaching  to  or  growing  out  of  each 
are  to  be  distinguished.  "  Was  it  the  purpose  of  the  Fourteenth 
Amendments"  the  court  ask,  "by  the  simple  declaration  that  no 
State  should  make  or  enforce  any  law  which  shall  abridge  the 
privileges  and  immunities  of  citizens  of  the  United  States,  to 
transfer  the  security  and  protection  of  all  the  civil  rights  which 
we  have  mentioned,  from  the  States  to  the  Federal  Government  ? 
And  where  it  is  declared  that  Congress  shall  have  the  power  to 
enforce  that  article,  was  it  intended  to  bring  within  the  control 
of  Congress  the  entire  domain  of  civil  rights  heretofore  belonging 
exclusively  to  the  States?  All  this  and  more  must  follow,  if  the 
proposition  of  the  plaintiffs  in  error  be  sound.  For  not  only  are 
these  rights  subject  to  the  control  of  Congress  whenever  in  its 
discretion  any  of  tliem  are  supposed  to  be  abridged  by  state  legis- 

would  perhaps  be  more  tedious  than  dillicult  to  enumerate.  They  may,  how- 
ever, be  all  comprehended  under  the  following  general  heads:  protection  by 
the  government;  the  enjoyment  of  life  and  liberty  with  the  right  to  acquire 
and  possess  property  of  every  kind,  and  to  pursue  and  obtain  happiness  and 
safety,  subject,  nevertheless,  to  such  restraints  as  the  government  may  justly 
prescribe  for  the  general  good  of  the  whole;  the  right  of  a  citizen  of  one 
State  to  pass  through,  or  reside  in,  any  other  State  for  purposes  of  trade. 
agriculture,  professional  pursuits,  or  otherwise;  to  claim  the  benefit  of  the 
writ  of  haibeas  corpus;  to  institute  and  maintain  actions  of  any  kind  in 
the  courts  of  the  State;  to  take,  hold,  and  dispose  of  property,  either  real  or 
personal,  and  an  exemption  from  higher  taxes  or  impositions  tiian  are  paid 
by  the  other  citizens  of  the  State,  may  be  mentioned  as  some  of  the  par- 
ticular privileges  and  immunities  of  citizens  which  are  clearly  embraoed  by 
the  general  description  of  privileges  deemed  to  be  fundamental.** 
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Mtion,  but  that  bodj  may  ako  pass  la^vs  in  aJrance^  limiting  and 
trit'ting  tlie  exercise  of  legislative  power  bj  the  States,  in  their 
t  ordinary  and  usual  functions,  as  in  its  judgment  it  may 
Xik  pror)er  on  all  such  subjects*  And  still  further,  such  a  eon- 
strxiction  followed  by  the  reversal  of  the  judgments  of  the  Su- 
pi'eine  Court  of  Louisiana  in  these  eases,  would  constitute  this 
caurt  a  perpetual  censor  uix>n  all  legislation  of  the  States,  on  the 
civil  rights  of  their  ovvti  citizens,  with  authority  to  nullifv  such 
as  it  did  not  approve  aa  ooBsistent  with  those  rights,  as  they  ex- 
ist e<I  at  the  time  of  the  adoption  of  this  amendment*  .  ,  . 
BiK  when,  as  in  the  ease  before  us,  these  cousequences  are 
^  acrious,  so  far  reaching  and  pervading,  so  great  a  departure 
froiai  the  structure  ami  spirit  of  our  institutions;  when  the 
effect  is  to  fetter  and  degrade  the  state  governments  by  sul»ject- 
ingr  them  to  the  control  of  Congresjs,  in  the  exercise  of  powers 
hei'ctofore  universally  conceded  to  tliem  of  the  most  ordinary  and 
damental  character;  when  in  fact  it  radically  changes  the 
^tole  theory  of  the  relation  of  the  state  and  federal  governments 
^  ^ach  other  and  of  both  of  these  govenunents  to  the  people;  the 
'i^gTiment  has  a  force  that  is  irresistible,  in  the  absence  of  Ian- 
pi^i^e  which  expresses  such  a  purpose  too  clearly  to  admit  of 
d^nht.  We  are  convinced  that  no  such  results  were  intended  by 
CofUgresa  w*hich  proposed  these  Amendments,  nor  by  the  legis- 
UtiiTea  of  the  States,  which  ratified  them." 

With  reference  to  the  question  that  is  immediately  suggested, 

to   to  what  are  these  distinctively  federal  rights  which  the  States 

*r^  not  to  infringe,  the  court  says;     "Having  shown  that  the 

P^ivilieges  and  immunilies  relied  on  in  the  argument  are  those 

'fhich  belong  to  citUGens  of  the  States  as  such,  and  that  they  are 

left  to  the  state  governments  for  security  and  protection,  and  not 

^  this  article  placed  under  the  special  care  of  the  Fefleral  Gov- 

enimcnl,  we  may  hold  ourselves  excused  from  defining  the  privi- 

"ges  and  immunities  of  citizens  of  the  United  States  which  no 

State  can  abridge,  until  some  ease  involving  those  privileges  may 

make  it  necessary  to  do  so.     But  lest  it  should  be  said  that  no 

?iich  privileges  and  immunities  are  to  he  found  ii  those  we  have 
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been  considering  are  excluded,  we  venture  to  suggest  some  which 
owe  their  existence  to  the  Federal  Government,  its  national  char- 
acter^ its  Constitution,  or  its  laws.  One  of  these  is  well  described 
in  the  case  of  Crandall  v,  Xevada.^  It  is  said  to  be  the  right  of 
the  citizen  of  this  great  country,  protected  by  implied  guarantees 
of  ita  Constitution,  "  to  come  to  the  seat  of  government  to  assert 
any  claim  he  may  have  upon  that  government,  to  transact  any 
business  he  may  have  with  it,  to  seek  its  protection,  to  share  it5 
offices,  to  engage  in  administering  its  functions.  He  has  the  right 
of  free  access  to  its  seaports,  through  which  all  operatioxxs  of  for- 
eign countries  arc  conducted,  to  tlie  sub- treasuries,  land  offices, 
and  courts  of  justice  in  the  several  States/  And,  quoting  from 
the  language  of  Cbief  Justice  Taney  in  another  case,  it  is  said 
*  that  for  all  the  great  purposes  for  which  the  Federal  Govem^nent 
was  established,  we  are  one  people,  with  one  common  country,  we 
are  all  citizens  of  the  United  States/  and  it  is,  as  such  citizens, 
that  their  rights  are  supported  by  this  court  in  Crandall  v.  Xe 
vada.  Another  privilege  of  a  citizen  of  the  United  States  is  to 
demand  the  care  and  protectii3n  of  the  Fe^-leral  Government  over 
his  life,  liberty,  and  property  when  on  the  high  seas  or  within 
the  Jurisdiction  of  a  foreign  government.  Of  this  there  can  be 
no  doubt,  nor  that  the  right  d(?pen<ls  upon  his  character  as  a  citi- 
zen of  the  United  States.  Tbe  right  to  peaceably  assemble  and 
petition  for  redress  of  grievances,  the  privilege  of  the  writ  of 
habeas  corpus,  are  rights  of  the  citizen  guaranteed  by  the  federal 
Constitution.  The  right  to  use  the  navigable  waters  of  the  United 
States,  however  they  may  penetrate  the  territory  of  the  several 
States,  all  riglits  secured  to  our  citizens  by  treaties  with  foreign 
nations,  are  dependent  upon  citizenship  of  the  United  States,  and 
not  citizenship  of  a  State^  One  of  these  privileges  is  conferred  by 
the  very  article  under  consideration.  It  is  that  a  citizen  of  the 
United  States  can,  of  his  own  volition,  become  a  citizen  of  any 
State  of  the  Union  by  a  bona  ftde  residence  therein,  with  the  same 
rights  as  the  other  citizens  of  that  State.  To  these  may  be  added 
the  rights  secured  by  the  Thirteenth  and  Fifteenth  Articles  of 

sfi  Wall  35;  18  L.  ed.  746. 
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Amendment,  and  by  the  other  clause  of  the  Fourteenth^  neict  to 
be  considered."** 

§  87.  Effect  of  Fourteenth  Amendment  upon  Rights  Entimerated 
m  Frrst  Eight  Amendments. 
In  E.T  parte  Spies'  the  point  was  urged  upon  the  court  that  the 
privileges  and  iinmiinilies  secured  against  federal  infringement 
by  the  first  eight  Amendments  to  the  federal  Constitution,  were, 
because  so  secured,  federal  privileges  and  inmi unities,  which,  ac- 
cording to  the  Fourteenth  Amendment,  and  the  doctrine  of  the 
Slaughter  House  Cases  the  States  might  not  abridge  or  deny. 
The  counsel  for  Spies  in  his  argument  said:  **  The  position  I 
take  ia  this.  Though  originally  the  first  ten  Amendments  were 
*dopted  as  limitations  on  federal  power,  yet  in  ao  far  as  they 
flecure  and  recognize  fundamental  rights  —  common  law  rights  — 
of  the  man,  they  make  them  privileges  and  immunities  of  the  man 
as  a  citizen  of  the  United  States,  and  cannot  now  be  abridged  by 
a  State  \inder  the  Fourteenth  Amendment.  Tn  other  words  while 
tbe  ten  Amendments,  as  limitations  on  power,  only  apply  to  the 

*CooJ4»v%  in   his  Piinripirs  of  Constitutional  L<iir,  p*  245,  gives  the  fnUow-    , 

^H  enumeration   of  distinctively  federal   rights:     *' A  citizen  of  tlie   CnJtod    v 

States,'*  he  siiys,  **  as  such  has  the  rigJit  to  pfirticipate  in  foreign  and  hiUtr- 

•tate  conmierce,  to  have  the  henefit  of  the  postal  lawn,  to  moke  u^  in  common 

*'tl)  others  of  the  navignhlo  waters  of  the  United  States,  and  to  pass  from 

State  to  State   into    foreign   countries,   because   over   aU   thes^   subjects  the 

juris<|irtion  of  the  United  States  extends,  and  they  are  coerced  by  its  law.  .   .   . 

So  every  citizen  may  petition  the  federal   uuthorities  which  are  &et  over  him 

in  resf>*'i't  to  any  matter  of  public  concern  ;   may  examioe  the  public  recorda 

of  the  federal  jurisdiction;    may  visit  tlie   seat  of  government  without  being 

^utijVcted  to  the   payment  of  a  tax   for  the  privilege;    may   he  purchaser  of 

the  public   lands   on    the   iame   terms   with   others;    may    participate    in   the 

gorernnient  if  be  comes  within  the  conditions  of  Fuffrage,  and  noay  demand 

the  care  and   protection   of  the   United   States   when   on   the   high    scan,   or 

within  the  jurisdiction  of  a  foreign  government     The  privileges  sugge^jt  the 

immunities,     Wliercver  it  is  the  duty  of  the  United  States  to  give  proteefion 

to    a    citizen    against    any    harm,    inconvenience,    or    deprivation,    the    citizen 

U  entith?d  to  an  immunity  which  pertains  to  federal  citizenship,"    "  One  very 

filain  and  unquestionahle   immunity/'   Cooley  adds*  **  is  exemption   from   any 

tax  burden,  or  imposition  under  state  laws,  as  a  condition  to  the  enjoyment  of 

mny  right  or  privilege  under  the  laws  of  the  United  States." 

T123  U.  S,  131;  8  Sup.  Ct.  Rep.  22;  31  L.  ed.  80. 
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Federal  Government,  and  not  to  the  States,  yet  in  so  far  as  they 
declare  or  recognize  rights  of  persons,  these  rights  are  theirs  as 
citizens  of  the  United  States,  and  the  Fourteenth  Amendment  as 
to  such  rights  limits  state  power  as  the  ten  Amendments  had  lim- 
ited federal  power." 

The  court,  however,  foimd  that,  in  fact,  no  right  of  Spies  se- 
cured by  the  first  eight  Amendments  had  been  violated,  and  that, 
therefore,  it  was  not  necessary  to  pass  upon  this  constitutional 
point  which  his  counsel  had  raised. 

In  Maxwell  v.  Dow,*^  however,  the  court  found  itself  compelled 
to  pass  specifically  upon  this  point.  The  court  in  its  majority 
opinion  denied  the  claim  set  up,  asserting  that  the  mere  fact  that 
a  certain  privil^e  or  immunity  was  guaranteed  against  federal 
infringement  did  not  operate  to  make  such  a  privilege  or  immunity 
distinctively  federal  in  character.  With  reference  to  the  rights 
enumerated  in  the  first  eight  Amendments,  the  court  said:  "  In 
none  are  the  privileges  or  immunities  granted  and  belonging  to 
the  individual  as  a  citizen  of  the  United  States,  but  they  are 
secured  to  all  persons  as  against  the  Federal  Government,  entirely 
irrespective  of  such  citizenship.  As  the  individual  does  not  enjoy 
them  as  a  privilege  of  citizenship  of  the  United  States,  therefore, 
when  the  Fourteenth  Amendment  prohibits  the  abridgement  by 
the  States  of  those  privileges  or  immunities  which  he  enjoys  as 
such  citizen,  it  is  not  correct  or  reasonable  to  say  that  it  covers 
and  extends  to  certain  rights  which  he  does  not  enjoy  by  reason 
of  his  citizenship,  but  simply  because  those  rights  exist  in  favor 
of  all  individuals  as  against  the  federal  governmental  powers. 
The  nature  of  the  character  of  the  right  of  trial  by  jury  is  the 
same  in  a  criminal  prosecution  as  in  a  civil  action,  and  in  neither 
case  does  it  spring  from  nor  is  it  founded  upon  the  citizenship  of 
the  individual  as  a  citizen  of  the  United  States,  and  if  not,  then 
it  cannot  be  said  that  in  cither  case  it  is  a  privilege  or  immunity 
which  alone  belongs  to  him  as  such  citizen."  ^ 

8 176  U.  S.  581;  20  Sup.  Ct.  Kep.  44S;  44  L.  ed.  597. 

9  Justice  Harlan  rendered  a  disBenting  opinion  in  the  coarse  of  which  he 
said :     "  It  seems  to  me  that  the  privileges  and  immunities  enumerated  in 


Fbdebal  Supervision  of  State  Activities.  185 

§  88.  Suffrage  not  a  Necessary  Incident  of  Citizenship. 

In  Minor  v.  Happersett^*^  it  was  held  that  the  suffrage  is  not 
a  right  springing  from  federal  citizenship.  This  doctrine  was 
declared  in  passing  upon  the  claim  made  in  that  case  by  a  woman 
that  because  of  her  federal  citizenship  she  could  not  constitution- 
ally be  disqualified  from  voting  on  account  of  her  sex.  In  pass- 
ing upon  this  claim  the  court  admitted  that  citizenship  was  not 
dependent  upon  sex,  but  denied  that  the  right  of  suffrage  was 
necessarily  attached  to  the  status  of  citizenship.^^ 

these  Amendments  belong  to  every  citizen  of  tlie  United  States.  They  -were 
universaUy  so  regarded  prior  to  the  adoption  of  the  Fourteenth  Amendment. 
In  order  to  form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defense,  promote  tlie  general  welfare,  and 
secure  the  blessings  of  lilberty  to  themselves  and  their  posterity,  tlie  political 
oommunity  known  as  the  people  of  the  United  States  ordained  and  established 
the  Constitution  of  the  United  States;  and  every  member  of  that  political 
community  was  a  citizen  of  the  United  States.  It  'was  that  community  that 
adopted  in  the  mode  prescribed  by  the  Constitution,  the  first  ten  Amendments ; 
and  what  they  had  in  view  by  so  doing  was  to  make  it  certain  that  the 
privileges  and  imraimities  therein  specified  —  the  enjoyment  of  which,  the 
fathers  believed,  were  necessary  in  order  to  secure  the  blessings  of  liberty  — 
could  never  be  impaired  or  destroyed  by  the  National  Government.  ...  It  does 
T!ot  solve  the  question  before  us  to  say  that  the  first  ten  Amendments  had 
reference  only  to  the  powers  of  the  National  Government,  and  not  to  the 
powers  of  the  States.  For,  if,  prior  to  the  adoption  of  the  Fourteenth  Amend- 
ment, it  was  one  of  the  privileges  or  immunities  of  citizens  of  the  United 
States  that  they  should  not  be  tried  for  crime  in  any  court  organized  or 
existing  under  national  authority  except  by  a  jury  composed  of  twelve  persons, 
Iww  can  it  be  that  a  citizen  of  the  United  States  may  now  be  tried  in  a 
state  court  for  crime,  particularly  for  an  infamous  crime,  by  eight  jurors, 
when  that  Amendment  expressly  declares  that '  no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  the  citizens  of  the 
United  SUtes?'" 

U2l  Wall.  162;  22  L.  ed.  627. 

n  The  court  say :  "  Sex  has  never  been  made  one  of  the  elements  of  citizen- 
sliip  in  the  United  States.  In  this  respect  men  have  never  had  an  advantage 
over  women.  The  same  laws  precisely  apply  to  both.  The  Fourteenth  Amend- 
ment did  not  affect  the  citizenship  of  women  any  more  than  it  did  of  men. 
In  this  particular,  tlierefore,  the  rights  of  Mrs.  Minor  do  not  depend  upon  the 
Amendment.  She  has  always  been  a  citizen  from  her  birth,  and  entitled  to 
all  the  privileges  and  immunities  of  citizenship.  The  Amendment  prohibited 
the  State,  of  which  she  is  a  citizen,  from  abridging  any  of  her  privileges  and 
ircmunities  as  a  citizen  of  the  United  States;  but  it  did  not  confer  citizenship 
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§  89<  Legislative  Power  Granted  Congress  by  the  Fourteenth 

Amendment. 


JP 


1 


From  the  foregoing  cases  it  appears  that  the  clause  of 
Fourteenth  Amendnieiit  which  det-lares  that  **  Xo  State  shall 
make  or  enforce  aiiv  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,'*  has  not  given  to  the 
General  Government  any  legislative  or  even  snpervisory  powj 
which  it  did  not  possess  before  the  Fourteenth  Amendanent 
adopted. 

In  another  important  case  it  has  been  held  that  the  last  clau" 
of  the  Amendment  whieh  empowers  (  ongress  to  enforce  its  p^^ 
visions  by  appropriate  legislation »  does  not  give  to  that  lx»d^H 
direct  legislative  power  to  define  and  establish  the  rights  of  life, 
liberty,  and  property  of  which  the  individnal  may  not  be  deprived 
by  the  States  w^ithoiit  dne  process  of  law,  or  to  define  and  estab- 
lish what  shall  constitute  the  equal  protection  of  the  laws  which 
the  States  may  not  deny  to  persons  within  their  jurisdiction. 

In  IS 75,  in  pursuance  oi  an  atithority  which  it  conceived  to  be 
granted  by  the  Fourteenth  Auiendinent,  Congress  passed  a  so- 
called  Civil  Eights  Act,  fi-xing  generally  the  penalties  to  which 
state  officials  should  be  subject  fur  depriving  any  citizen  of  the 
United  States  of  any  of  the  riglit^  secured  him  by  the  Thirteenth 
and  ^Fourteenth  Amendments,  and  declaring  specifically  that 
negroes  should  receive  the  same  treatment  at  public  inns,  hotels, 

on  her,  Tliat  she  had  before  it«?  wdnption,  .  »  .  The  Ampinlment  did  not 
add  to  the  privileges  and  immunitios  of  a  citizen.  It  simply  fumiftlted  an 
additional  guaranty  for  the  protection  of  sueh  ra  he  already  had.  No  new 
"loters  were  necessarily  made  by  it.  Indirectly  it  may  have  had  that  effect, 
because  it  may  have  increased  the  tiumlipr  of  citizens  entitled  to  suffrage 
under  the  Constitution  and  laws  of  the  Stiitcq,  but  it  operutea  for  this  pur- 
pose, if  at  all,  thrtmgh  the  States  and  the  state  laws,  and  not  directly  upoa 
the  citizen.  It  is  clear,  therefore,  we  think,  that  the  Constitution  has 
added  the  right  of  sulfrage  to  the  privilegea  and  immunities  of  citizenship 
they  existed  at  the  time  it  was  adopted."  Continuing  the  court  showed 
in  no  case  had  the  sufTrnge  in  the  States  been  considered  as  co-extensive 
citizenship,  and  conchided:  "  Certain h%  if  the  courts  can  consider  any  ques- 
tion ttji  settled,  this  is  one.  For  nearly  ninety  3*ears  the  people  have  act4>d 
upon  the  idea  that  the  Constitution,  when  it  conferred  citizenship  did  not 
necessarily  confer  the  rigiit  of  suffrage.'* 


upos 
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railways,  theaters,  etc.,  as  that  enjoyed  by  white  persons.  The 
importance  of  this  act  lay  in  the  fact  that  by  passing  it  Congress 
indicated  that  it  interpreted  the  Fourteenth  Amendment  as  giv- 
ing it  power  not  simply  to  punish  persons  who  should  deprive 
others  of  any  of  the  rights  mentioned  in  that  Amendment,  but  as 
empowering  itself  to  determine  specifically  what  those  rights 
should  be.  If  this  were  to  be  accepted  as  the  correct  interpreta- 
tion of  the  power  of  Congress  under  this  Amendment,  it  was  clear 
that  the  reserved  powers  of  the  States  would  henceforth  be  at  the 
mercy  of  the  federal  legislative  body;  for  thus  the  way  would 
be  opened  to  Congress,  should  it  see  fit,  to  convert  by  its  statutes 
all  private  rights  into  federal  rights  and  as  such  exclude  them 
from  state  regulation  or  violation. 

In  the  Civil  Eights  Cases,^^  decided  in  1883,  the  court  laid 
down,  authoritatively  and  finally,  the  doctrine  that  it  is  not  within 
the  legislative  power  of  Congress  to  define  what  are  the  civil 
rights  of  individuals,  and  to  affix  and  enforce  penalties  for  their 
denial  by  private  persons.  Hence  the  court  held  unconstitutional 
and  void  those  portions  of  the  Civil  Rights  Act  of  1875  which 
attempted  to  do  this.  "  Individual  invasion  of  individual  rights," 
the  court  say,  "  is  not  the  subject-matter  of  the  Amendment.  It 
has  a  deeper  and  broader  scope.  It  nullifies  and  makes  void  all 
state  legislation  and  state  action  of  every  kind,  which  impairs  the 
privileges  and  immunities  of  citizens  of  the  United  States,  or  in- 
jures them  in  life,  liberty,  or  property  without  due  process  of 
law,  or  which  denies  to  them  the  equal  protection  of  the  laws.  It 
not  only  does  this,  but  in  order  that  the  national  will,  thus  de- 
clared, may  not  be  a  mere  brutum  fulmen,  the  last  section  of  the 
Amendment  invests  Congress  with  power  to  enforce  it  by  appro- 
priate legislation.  To  enforce  what  ?  To  enforce  the  prohibition. 
...  It  does  not  authorize  Congress  to  create  a  code  of  munici- 
pal law  for  the  regulation  of  private  rights ;  but  to  provide  modes 
of  redress  against  the  operation  of  state  laws,  and  the  action  of 
state  ofiicers,  executive  or  judicial,  when  these  are  subversive  of 
the  fundamental  rights  specified  in  the  Amendment."     The  im- 

M  109  U.  S.  3;  3  Sup.  Ct.  Rep.  18;  27  L.  ed.  835. 
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portance  of  the  doctrine  declared  in  the  Civil  Bights  Cases  is  seen 
when  the  results  that  would  have  followed  from  a  different  can- 
struction  of  the  Amendment  are  considered.  If  the  Civil  Rights 
Act  had  been  held  appropriate  for  enforcing  the  prohibitions  of 
that  article  it  would  have  been,  as  the  court  observes,  difBenlt  to 
set  limits  to  the  powers  of  Congress.  With  equal  authority,  that 
body  would  have  the  right  to  enact  a  detailed  code  of  laws  for  the 
enforcement  and  protection  of  all  the  rights  of  life,  liberfy,  and 
property,  and  itself  to  prescribe  what  should  constitute  due 
process  of  law  in  every  possible  case.^ 

It  will  have  been  noticed  that  the  doctrine  of  the  Civil  Rights 
Cases  depended  in  large  measure  upon  the  assertion  that  the  pro- 
hibitions of  the  Fourteenth  Amendment  were  directed  exclusively 
against  state  acts,  that  is,  acts  authoritatively  sanctioned  by  the 
States  as  such,  or  officially  performed  by  their  agents,  and  that 
they  had  not  reference  to  the  acts  of  private  individuals.  The 
doctrine  had  already  been  established  in  a  line  of  cases  decided 
prior  to  the  CiWl  Rights  Cases. 

In  Strauder  v.  West  Virgina^*  it  was  held  that  a  state  law 
which  excluded  negroes  from  jury  service  was  unconstitutional  as 
a  denial  to  members  of  that  race  of  the  equal  protection  of  the 
laws.  In  Virginia  v.  Rives^*  the  question  was  not  as  to  the  ex- 
istence of  a  state  law  excluding  negroes  from  jury  service,  but  as 

13  As  construed  in  the  Civil  Rights  Cases  it  is  to  be  noted  that  tlie  federal 
legislative  power  granted  by  the  Fourteenth  Amendment  is  narrower  than 
that  granted  by  the  enforcement  clause  of  the  Thirteenth  Amendment.  This 
distinction  the  court  in  its  majority  opinion  in  the  Civil  Rights  Oues  point 
out  in  the  following  language:  ''This  [Thirteenth]  Amendment,  as  well  as 
the  Fourteenth,  ia  undoubtedly  self -executing  without  any  ancillaiy  legisla- 
tion, BO  far  as  its  terms  are  applicable  to  any  existing  state  of  eireiunstaaees. 
By  its  own  unaided  force  and  ciTect,  it  abolished  slavery  and  establisiied  uni- 
versal free<k>m.  StiU  legisiation  may  be  necessary  and  prc^wr  to  meet  all  the 
various  cases  and  circumstances  to  be  affected  by  it,  and  to  prescribe  proper 
modes  of  redress  for  its  violation  in  letter  or  spirit.  And  such  legislation 
may  be  primary  and  direct  in  its  character;  for  the  Amendment  is  not  a  mere 
prohibition  of  state  laws  eetablishing  or  upholding  slavery,  but  nn  abaolate 
declaration  that  slavery  or  involuntary  servitude  shall  not  exist  in  any  part 
of  the  United  States." 

14  100  U.  S.  303;   25  L.  ed.  664. 

15  100  U.  S.  313;  25  L.  ed.  667. 
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: 


to  tli€  adniiabtratiou  of  a  law,  not  in  terms  discriminative,  in 
iieh  a  way  as  to  exclude  negroes  frum  jtirics.  This  suit  was 
;lit  to  be  removed  into  the  federal  courts  under  the  provision 
:ion  G41  of  the  Eevised  Statutes/*^  Without  deciding 
whether  or  not  Congress  had,  under  the  enforcement  clause  of  the 
rourteenth  Amendment,  the  power  to  grant  relief  in  cases  such 
as  that  presented  by  the  petitioner,  the  Supreme  Court  held  that 
the  suit  was  not  within  the  terms  of  the  statute. 

In  Ex  parte  Virginia''  a  somewhat  different  state  of  facts  was 
presented.  Here  there  was  no  state  law  the  eonstitntionality  of 
'which  was  questioned,  liut  a  judge  of  a  state  court  charged  by  the 
law  of  that  State  with  the  duty  of  seltfeting  jurors  indicted  in  a 
federal  Court  for  excluding  from  the  grand  and  petit  jury  list  a 
certain  individual  because  of  his  race  or  color,  in  violation  of  a 
provision  of  the  Act  of  Congress  of  1S75.  Upon  a  petition  of  the 
accused  to  the  Supreme  Court  uf  the  United  States  for  a  writ  of 
haWas  corpus  or  a  writ  of  certiorari  to  bring  up  the  record  of  the 
lower  court  in  order  that  he  might  be  dismi.^sed,  the  Supreme 
f'ourt  denied  the  writs,  holding,  in  effect,  that  this  act  of  the 
judgOj  involving  no  necessary  exercise  of  judicial  discretion,  and 
^tunntted  by  him  in  his  official  capacity  as  judge,  was  an  act  of 
*h^  State  which  he  represented,  and  as  such  came  within  the  pro- 
^bition  of  the  Fourteenth  Amendment.     The  opinion  declares: 

Ihe  prohibitions  of  the  Fourteenth  Amendment  are  addressed 
*^  the  States,  The  constitutional  Amendment  was  ordained  for 
•  purpose.  It  was  to  secure  equal  rights  to  all  persons,  and,  to 
ii^ure  to  all  persons  the  enjoyment  of  such  rights,  power  was 

*«Sec.  641.  **  When  any  civil  suit  or  eriminal  prosecution  is  commenced  in 
^'^y  8lat€  court  for  any  cause  whatsoever  against  any  person  who  is  denied,  or 
<^Uiioi  enforce,  in  the  judicial  tribunals  of  the  State*  or  in  any  part  of  the 
P*tnt€  where  auch  pro*ecutiiin  its  pending,  any  right  secured  to  him  by  any  law 
T'^vidlng  for  the  equal  rights  of  citizens  of  the  United  States,  or  of  all 
P^rnniB  within  the  Jurisdiction  of  the  United  States,  .  .  .  anch  suit  or 
Prosecution  may,  upon  the  petition  of  each  defendant,  filed  in  said  court  at 
•^  time  before  the  trials  or  liual  hettrini^  of  th«  ease,  stating  the  facta*  and 
^•^ifitid  by  oath,  be  removed  before  trial  into  the  next  circuit  court  of  tho 
United  States  to  be  held  in  the  district  where  it  is  pending/' 

"100  U.  S.  339;  25  L,  ed.  670. 
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given  to  Congreaa  to  enforce  its  provisions  by  appropriate 
lation.     Saeh  legislation  must  act  upon  persons,  not  upon  the 
abstract  thing  denominated  a  State,  but  upon  the  persons  who  are 
the  agents  of  tlie  State  in  the  denial  of  the  rights  which  were  ia-^ 
tended  to  be  secured.    Such  is  the  Act  of  March  1,  1375,  IS  Stat 
at  L,  830,  and  we  think  it  was  fnlly  authorized  by  the  Constit 
lion.    ....    We  do  not  perceive  how  holding  an  office  iindef^ 
a  State  and  claiming  to  act  for  the  State  can  relieve  the  holder 
from   the  obligation    to   o\)ey   the    Constitution    of   the  roitedlH 


are 
in-     i 

ituS 


States,    or    take   away 
disobedience.** 


the    power   of   Congress   to   punish  bis 


win   this  case   Justice   Field  rendered  a   dissenting  opinion,  in  wUich 
msftunied,  in  tiie   first  place,  that  »o  much  of  the  Act   of   1875  as  atteai|»U 
to  reguhite  the  selectiuo  of  jurors  la  state  courts  was  unconstitutional 
void ;    in  the  second  place,  that  the  selectinn  of  jurors  hy  the  judge  wm 
judiciiil  act  involving  an  ejtjereise  of  discretion  and  judgment »  and,  tlier€;on 
Dot  snbji'ct  to  crforei'ment  in  a  particular  manner  by  statute  or  manaamu 
in  any  event;  and,  in  the  third  place,  that  the  right  to  serve  as  a  juror  is  j 
political  and  not  a  civil  riglit,  and  therefore  not  one,  the  equal  enjoyment  of* 
which  is  secured  to  all  hy  the  Fourteenth  Amendment.    With  reference  to  the 
purpose  for  which  the  war  amendments  had  been  adnptod  Justice  Field  «iid;J 
"  Tliey   do   not,   in   terms,   contraTene   ijr    repeal    anything   which   pre\'iow»|j 
€aiflted  in  the  Const itulion  and  those  Amendments.     Aside  from  the  extiac^timi 
of  slavery,   and  the   declaration    of   citizenship,    their   provisions   are  ii»*rclj 
prnhibitary  upon  the  States;  arw!  tlK»re  is  nothing  in  their  language  or  purpjifl 
-which  indicates  that  tbey  are  to  be  construed  or  enforced  in  any  way  difiV^r 
from    that   adopted   with    reference   to   previous   restraints    upon   the  St*tM,| 
Tlie  provision  autliori/in*;:  Congress  to  enforce  tiiem  by  appropriate  legislation] 
does  not  enlargi^  tlicir  scope,  nor  coofer  any  authurity  which  would  natUn] 
existed  independently  of  it.     No  legislation  would  be  appropriate  which  ihotilil 
contravene  the  express  probi  hit  ions  upon  Congrtss  previously  existing,  u,  fofi 
instance,  that  it  sliould  not  piiss  a  bill  of  attainder  or  an  ej?  pout  fncto  lii.w,  ] 
Kor  would  legislation  l>e  appropriate  which  should  conflict  with  the  implied] 
prohibitinns  upun   Conp-ess,     They  are  as  obligatory  a^   the  express  proliiW»j 
tions.     The  CouBtitution,  as  nlready   stated,  contemplates   the  existence  And  I 
independence  of  the  States  in  all  their  reserved  powers.    ,    .    ,    1  cannot  tliinlfi 
I  am  mistaken  in  siaj  ing  that  a  change  so  raditul  in  the  relation  between  tbsl 
federal  and  stsite  authorities,  as  would  justify  legislation  interfering  with  thi  j 
independent  action  of  the  different  departments  of  the  state  governments,  la 
all  matters  over  which  the  States  retain  jurisdiction,  was  never  contemplated 
by  the  recent  Amendments*     The  pe^^plc*.  in  adopting  them,  did  not  iuppose 
that  they  were  altering  the  fundamental  theory  of  their  dual  system  of  gOT- 
crnment^,'' 
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These  general  principles  —  that  the  prohibitions  of  the  Amend- 
ment  are  npon  the  State  and  not  upon  individuals;  that  Congress 
iaa  DO  primary  and  direct  legislative  authority  to  define  and  en- 
force the  rights  guaranteed  by  the  Amendment ;  that  the  general 
"  jKDlice  powers  *'  are  still  possessed  by  the  States ;  —  have  not 
been  departed  from  by  the  court  in  subsequent  cases.  In  Logan 
'^t  United  States^'®  decided  in  1S92,  the  court,  after  a  review  of 
previous  adjudications,  say:  **  The  whole  scope  and  effect  of  this 
series  of  decisions  is  that,  -  ,  ,  certain  fundamental  rights, 
reeognized  and  declared,  but  not  granted  or  created  in  some  of  the 
Amendments  to  the  Constitution,  are  thereby  guaranteed  only 
ilfainst  violation  or  abridgement  by  the  Fnited  States  or  by  the 
States,  as  the  case  may  be,  and  cannot,  therefore,  l>e  affirmatively 
enforced  by  Congress  against  unlawful  acta  of  individuals.*'  The 
coiTx-t,  however,  add  the  cautionary  remark  that  ^'  every  right  ere- 
ate^fl  by.  arising  under  or  dependent  upon  the  Constitution  of  the 

5oine  commentators  bave  found  difTiciiUj*  in   harmonizing  the  decision   in 

^*  gxirt€  Virginia  with  that  ri'ndored  in  Virginia  v,  Kives.    Tbns,  for  cxarople» 

^i»^  in  his  TreutUe  on  Anifjrlcnn  (Htizenship^  p.  2€5*  says:     **  It  is  impossthle 

to  r^^oncile  the  decision  in  Kx  parte  Virginia  with  tho  others,    ...    As  they 

itiii«l  the  two  cases  of  Virginia  v.  Rives  and  hJx  parte  Virginia  present  an 

amusing  line  of   demarcation.      In    Virginin   v.    Rives    ihe    misconduct   of   a 

fiberiff  in  the  method  of  summoning  a  jury  wna  duelared  not  to  be  tlie  action 

of  the  State  and  to  be  remediable  on  appeal    lu  the  case  of  Eif  parte  Virginia, 

decided  on  the  same  day,  the   misconduct   of  a   judge   in  not  summoning  a 

proper  jury  was  held  t«  he  the  action  of  the  State,  remediable  by  the  indict- 

ffl*nt  of  the  judge  although   the  State   liad   done  no  wrong.     The  only   legal 

principle  to   be   deduced    from   th«   two   decisiooa   id   that   the   boundary   line 

between  one  officer  who  is  the  State  and  an  oiUcer  who  is  not  the  State,  lies 

lomewhcre  between  a  sheriff  and  a  judge/' 

There  is,  liowever,  no  real  incongruity  in  the  cases,  and  Wise's  d(flleu!ty 
irispi  from  an  imperfect  understand ing  of  the  actual  point  decided  in  Virginia 
T*  liivcR.  In  that  cose,  it  was  be  hi,  ft<*  we  have  seen,  simply  that  the  case  did 
not  coriw  within  the  section  041  of  the  Revised  Statiitei^,  nnder  which  removal 
ba4  been  had  from  the  stale  to  the  fedeml  courts.  Thus,  in  effect,  all  the 
Wirt  decided  was,  not  that  Congress  iiad  no  power  under  the  Fourteenth 
jAnM^ndment  to  punish  or  correct  mich  an  act  as  Uiat  of  the  aherilT  complained 
of,  but  thiiit  it  !iad  not,  in  fact,  so  legislated^  In  Kx  purtc  Virginia  tlie  act 
complained  of  was  construed  to  be  within  the  scope  of  the  prohibitioiiB  of  the 
Act  of  Congress  of  1875. 
"144  U.  8.  263;  12  Sup.  Ct.  Rep.  017;  36  L.  ed.  429. 
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United  States,  may  be  protected  and  enforced  by  Congress  by 
such  means  and  in  such  manner  as  Congress,  in  the  exercise  of 
the  correlative  duty  of  protection,  or  of  the  legislative  powers 
conferred  upon  it  by  the  Constitution  may  in  its  discretion  seem 
most  eligible  and  best  adapted  to  attain  the  object.^' 

See  also  in  James  v.  Bowman,^  decided  as  late  as  1903,  the 
cases  are  re-examined  and  the  principles  declared  in  them  fully 
approved. 

Although  by  the  decision  in  the  Slaughter  House  and  subse- 
quent cases  in  the  Supreme  Court,  the  command  laid  upon  the 
States  to  respect  federal  privileges  and  immunities  has  thus  been 
shorn  of  all  but  det^laratory  significance,  and  the  general  police 
powers  confirmed  in  the  Commonwealths,  the  other  prohibitions 
of  the  first  section  of  the  Fourteenth  Amendment  have  been  so 
construed  by  the  Supreme  Court  as  to  give  to  the  Federal  Govern- 
ment a  very  extensive  suj^ervisory  jurisdiction  over  state  legisla- 
tion which  it  did  not  possess  prior  to  18G8.  Whenever  a  claim 
has  been  made  that  a  state  law  has  worked  a  deprivation  of  life, 
liberty,  or  i)roperty  without  due  process  of  law,  or  has  resulted 
in  a  denial  to  any  person  of  the  equal  protection  of  the  laws,  the 
federal  courts  have  assumed  jurisdiction  and  declared  such  stat- 
utes void.  Illustrations  of  this  federal  supervisory  power  will 
appear  throughout  this  treatise. 

It  is  true  that,  in  the  Slaughter  House  Cases,  the  court  declared, 
relative  to  the  clause  providing  for  the  equal  protection  of  the 
laws :  *'  We  doubt  very  much  whether  any  action  of  a  State  not 
directed  by  way  of  discrimination  against  the  negroes  as  a  class, 
or  on  account  of  their  race,  will  ever  be  held  to  come  within 
the  purview  of  this  provision,"  but  this  obiter  dictum  has  been 
repeatedly  overruled. 

20  100  r.  S.  127:  23  Sup.  Ct.  Rep.  678;  47  L.  ed.  979,  as  to  the  power  of 
Coi'gress  to  ]»rovi(le  for  the  punisliment  of  individuals  interfering  with,  or 
conspiring  to  interfere  with  tlie  exercise  by  others  of  rights  created  by  or 
dependent  upon  the  federal  constitution  or  laws,  see  Ex  parte  Yarbrough,  110 
V.  S.  651;  4  Sup.  Ct.  Rep.  1.'52;  28  L.  ed.  274;  U.  S.  v.  Waddell.  112  U.  S. 
76:  5  Sup.  <'t.  Rep.  3.1;  28  L.  ed.  673;  Motes  v.  U.  S.,  178  U.  S.  458;  20  Sup. 
Ct.  Rep.  993;  44  L.  ed.  1150. 
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§  90-  Summary. 

By  way  of  resiime  we  may  say  tliat,  as  interpreted  by  the 
Supreme  Court,  tbe  adoption  of  the  Fourteenth  Amendment  ha3 
not  brought  about  any  fundamental  change  in  our  conatitutioual 
system,  ^o  new  subjects  have  been  brought  within  the  sphere  of 
direct  control  of  the  Federal  Gorernment.  No  new  privileges 
and  immunities  of  federal  citizenahip  have  been  created  or  recog- 
nized. To  Congress  has  been  given  no  new  direct  primary,  legis- 
lative power.  It  has  not  been  authorized  by  tlie  Amendment  to 
determine  and  define  the  privileges  and  immimities  of  federal 
citizens,  nor  to  define  and  affirma lively  to  provide  for  the  protec- 
tion of  the  rights  of  life,  liberty,  and  property,  nor  by  direct 
legislation  to  enumerate  and  describe  the  privileges  which  shall 
constitute  the  equal  protection  of  the  laws.  The  only  legislative 
power  granted  to  Congress  by  the  Amendment,  is  the  power  to 
provide  modes  of  relief  in  eases  where  the  States  have  deprived 
individuals  or  corporations  of  life,  liberty,  or  property  without 
due  process  of  law,  or  denied  to  anyone  within  their  jurisdiction 
the  equal  protection  of  the  laws.  The  supen-isory  powers  of  the 
fe<leral  courts  has  been  enonnonsly  increased ;  as,  by  the  Amend- 
ment, they  may  examine  every  <*laim  of  illegal  violations  by  States 
of  the  prohibitions  laid  upon  thc^ni  by  the  Amendment,  and  where 
the  claim  is  sustained  grant  the  necessary  relief,  either  by  the 
issuance  of  the  appropriate  writ,  or  by  holding  void  the  offending 
state  laws.  In  fine,  then,  the  Fourteenth  Amendment  has  oper- 
ated rather  as  a  limitation  upon  the  powers  of  the  States  than  as 
t  grant  of  additional  powers  to  the  General  Government. 
13 


CHAPTER  XII. 

INTERSTATE  RELATIONS;  FULL  FORCE  AND  CREDIT  CLAUSE. 
§  91.  States  Independent  of  One  Another. 

In  the  chapters  which  have  been  gone  before  the  conatitutional 
relations  which  exist  between  the  Federal  Government  upon  the 
one  side  and  the  State  upon  the  other  side  have  been  considered. 
In  the  present  chapter  a  description  will  be  given  of  the  relationi 
which  exist  between  the  several  States. 

Except  as  otherwise  specifically  provided  by  the  federal  Con- 
stitution, the  States  of  the  American  Union,  when  acting  within 
the  spheres  of  government  reserved  to  them,  stand  toward  one 
another  as  independent  and  wholly  separated  States.  The  laws 
of  the  State  have  no  force,  and  their  officials  have  here  no  public 
authority,  outside  of  their  own  territorial  boundaries.  As  to  aD 
these  matters  their  relations  inter  se  are  governed  by  the  general 
principles  of  Private  International  Law  or,  as  otherwise  termed, 
the  Conflict  of  Laws. 

During  the  colonial  period  the  judgments  of  the  courts  of  the 
colonies  were,  as  to  one  another,  strictly  foreign  judgments.  That 
is,  they  could  be  impeached  for  fraud  or  prejudice,  and  their 
merits  ro-examined.  The  inconvenience  of  this  state  of  affairs 
was  soon  recognized,  and  in  the  Articles  of  Confederation  it  was 
]^rovided  that  "^  Full  faith  and  credit  shall  be  given  in  each  of 
these  States  to  the  records,  acts,  and  judicial  proceedings  of  the 
conrta  and  nuigistrates  of  every  other  State."  ^  The  important 
(lilT(M-onc'o  between  this  provision  and  the  corresponding  one  in  the 
j)n'S(Mit  (\Mistitution  is  that  in  the  latter  Congress  is  given  au- 
thority to  fix  by  statute  the  manner  in  which  these  acts,  records, 
aiul  procivilings  shall  be  proved  and  to  determine  the  effect  that 
hhiill  he  ix'wrn  thoni. 

I  Artiilo  IV. 

[194] 
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§    92.  Congressional  Legislation. 

JBj  a  law  passed  in  1790  Congress  provided:  *' That  the  acts 
of  Xhe  legislature  of  the  several  States  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed  thereto;  that  the 
records  and  judicial  proceedings  of  the  courts  of  any  State  shall 
be  proved  or  admitted  in  any  court  within  the  United  States  by 
tlio  Attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
tlierc*  be  a  seal,  together  v/ith  a  certificate  of  the  judge,  chief 
iw5%tic6.  or  presiding  magistrate,  as  the  case  may  be,  that  the 
-ai«l  attestation  is  in  due  form.  And  the  said  recordg  and  judicial 
proceedings  authenticated  as  aforesaid  shall  have  such  faith  and 
^•reflJt  given  to  them  in  every  court  within  the  United  States,  as 
tliey  have  by  law  or  iisasre  in  the  courts  of  the  State  from  whence 
tlie  said  records  are  or  shall  be  taken."  ^ 

In  ISOO  this  act  was  supplonionted  by  one  which,  after  pro- 
vidirig  for  the  authentication  of  other  than  judicial  records,  de- 
<^lared,  in  its  second  section:  "And  be  it  further  enacted,  that 
;*^U  the  provisions  of  this  act,  and  the  act  to  which  tJiis  is  a  supple- 
'netit  [Act  of  1700]  shall  apply  as  well  as  Uj  the  public  acts, 
J'ecords,  otHce  books,  ju<licial  proceedings,  courts,  and  ottices  of 
the  respective  territories  of  the  United  States  and  eountries  sub- 
ject to  the  jurisdiction  of  the  United  States,  as  to  the  public  acts, 
records,  oftice  books,  judicial  proceedings,  courts  and  officers  of 
^^^   several  States/'* 

In  Mills  V.  Duryee"*  decided  In  1813,  the  Supreme  Court,  con- 
struing these  acts  lield  that  by  them  Congress  had  not  only  pro- 
^'^ded  for  the  admission  of  authenticateil  judgments  of  a  State 
*^  evidence  in  the  courts  of  the  other  States  in  the  Union,  but 
**^t  it  had,  in  execution  of  the  comtitutional  provision,  declared 
that  they  should  be  conclusive  evidence  of  all  matters  properly 
^^•iu«]icated  therein. 

*l^iJ.  8.  Stat,  at  L.  122,  ^~ 

*^    V,  S,  Stflt.  ut  L.  2D8,     These  two  sections  are  united  in  section  905  of 

the  Hevised  Stotntes.     In  a  law  enacted  in   18S)5  it  l^  providod  by  Congress 

thill     '"Xhe  |snmphlot  copies  of  the  statutes  and  the  txiuiid  copies  of  the  Acta 

01  Ciach  Congre.'is  sliall  be  legal  evidence  of  the  law^  therein  contained  in  all 

tt»%co^r(g  pf  the  United  States  and  of  the  several  States  therein."    Section  73, 

^«t  «f  Jan.  2.  Vh.  23   (28  Stat,  at  L.  601). 

*'?Cr.431;  3L.  ed.  411. 
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This  full  faith  and  credit  clause,  it  is  to  be  observed,  has  ^efe^ 
ence  only  to  the  States,  and  not  to  the  Territories  or  to  the  Dis- 
trict of  Columbia.  Therefore  it  has  been  decided  that  the  act 
of  1804,  in  as  far  as  it  has  reference  to  the  Territories  and  to  the 
District  of  Columbia,  rests,  for  its  constitutionality,  upon  other 
clauses  of  the  Constitution.  Thus  in  Embry  v.  Palmer^  the  court 
say:  "  So  far  as  this  statutory  provision  relates  to  the  efiFect  to 
be  given  to  the  judicial  proceedings  of  the  States,  it  is  founded 
on  article  IV,  section  I,  of  the  Constitution,  which,  however,  does 
not  extend  to  the  other  cases  covered  by  the  statute.  The  powei 
to  prescribe  what  effect  shall  be  given  to  the  judicial  proceedings 
of  the  courts  of  the  United  States  is  conferred  by  other  provisionfi 
of  the  Constitution,  such  as  those  which  declare  the  extent  of  the 
judicial  power  of  the  United  States,  which  authorize  all  legisla- 
tion necessary  and  proper  for  executing  the  powers  vested  by  the 
Constitution  in  the  Government  of  the  United  States,  or  in  anj 
department  or  officer  thereof,  and  which  declare  the  supremacy 
of  the  authority  of  the  Kational  Government  within  the  limits 
of  the  Constitution.  As  part  of  its  general  authority,  the  powei 
to  give  effect  to  the  judgments  of  its  courts  is  co-extensive  witl 
its  territorial  jurisdiction.  That  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  is  a  court  of  the  United  States,  results  from 
the  right  which  the  Constitution  has  given  to  Congress  of  exclu- 
sive legislation  over  the  District.  Accordingly,  the  judgments 
of  the  courts  of  the  United  States  have  invariably  been  recog- 
nized as  upon  the  same  footing,  so  far  as  concerns  the  obligatioB 
created  by  them,  with  domestic  judgments  of  the  States,  wher 
ever  rendered  and  wherever  sought  to  be  enforced." 

The  same  reasoning  that  in  Embry  v.  Palmer  seems  to  support 
the  power  of  Congress  to  give  to  judgments  rendered  in  the  Dis- 
trict of  Columbia  full  force  and  credit  in  the  States,  is  sufficient 
to  support  its  power  to  give  equal  force  in  the  States  to  judgmentg 
rendered  in  the  Territories  and  insular  possessions  of  the  United 
States,  and  vice  versa  as  to  state  judgments  sued  upon  in  the 
Territories  or  in  the  insular  possessions. 

« 107  U.  S.  3;  2  Sup.  Ct.  Rep.  25;  27  L.  ed.  346. 
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§  93.  Federal  Judgments  and  Decrees. 

In  numerous  cases  it  has  been  held  that  full  force  and  credit 
is  to  be  given  to  judgments  of  federal  courts  obtained  in  one 
State  or  Territory  when  sought  to  be  enforced  in  the  federal  courts 
in  another  State  or  Territory,  or  the  District  of  Columbia.  This 
is  due  to  the  fact  that,  as  the  Supreme  Court  say  in  Claflin  v. 
Houseman,^  "  The  United  States  is  not  a  foreign  sovereignty  as 
regards  the  several  States,  but  is  a  concurrent,  and,  within  its 
jurisdiction,  a  paramount  sovereignty.  Every  citizen  of  a  State 
is  a  subject  of  two  distinct  sovereignties,  having  concurrent  juris- 
diction in  the  State,  concurrent  as  to  place  and  persons,  though 
distinct  as  to  subject-matter.  Legal  or  equitable  rights,  acquired 
under  either  system  of  laws,  may  be  enforced  in  any  court  of 
either  sovereignty  competent  to  hear  and  determine  such  kinds 
of  rights  and  not  restrained  by  its  Constitution  in  the  exercise 
of  such  jurisdiction.  Thus,  a  legal  or  equitable  right  acquired 
under  state  laws  may  be  prosecuted  in  the  state  courts,  and  also, 
if  the  parties  reside  in  different  States,  in  the  federal  courts.  So 
rights,  whether  legal  or  equitable,  acquired  under  the  laws  of 
the  United  States,  may  be  prosecuted  in  the  United  States  courts, 
or  in  the  state  courts,  competent  to  decide  rights  of  the  like 
character  and  class;  subject,  however,  to  this  qualification,  that 
where  a  right  arises  under  a  law  of  the  United  States,  Congress 
may,  if  it  sees  fit,  give  to  the  federal  courts  exclusive  jurisdiction." 

§  94.  Full  Faith  and  Credit  Clause  Applies  only  to  Civil  Judg- 
ments and  Decrees. 

It  seems  scarcely  necessary  to  say  that  the  "full  force  and 
credit  ^'  clause  has  reference  only  to  civil  judgments.  No  State, 
it  has  been  held,  is  by  this  provision  compelled  to  lend  its  aid 
in  the  enforcement  of  the  penal  laws  of  another.  This  was 
definitely  determined  in  Wisconsin  v.  Pelican  Insurance  Com- 
pany.^ In  this  case  original  suit  had  been  brought  in  the  Su- 
preme Court  of  the  United  States  by  the  State  of  Wisconsin  upon 

6  93  U.  S.  130;  23  U  ed.  833. 

1 127  U.  S.  265;  8  Sup.  Ct.  Rep.  1370;  32  L.  ed.  239. 
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a  judgment  obtained  in  its  own  courts  against  an  insurance 
company,  a  Louisiana  corporation,  for  penalties  im,po8ed  by  a 
statute  of  Wisconsin  for  not  making  returns  to  the  insurance 
commissioners  of  the  State.  The  federal  court  held  that  the 
grant  to  it  of  original  jurisdiction  in  suits  between  a  State  and 
citizens  of  another  State,  though  given  in  general  terms,  was  not 
to  be  construed  to  extend  to  actions  brought  by  a  Stute  to  enforce 
even  indirectly  in  another  jurisdiction  a  provision  of  its  own 
penal  law.  The  court  say:  "The  grant  is  of  'judicial  power,' 
and  was  not  intended  to  confer  upon  the  courts  of  the  United 
States  jurisdiction  of  a  suit  or  prosecution  by  the  one  State,  of 
such  a  nature  that  it  could  not,  on  the  settled  principles  of  public 
and  international  law,  be  entertained  by  the  judiciary  of  the 
other  State  at  all.  .  .  .  The  rules  that  the  courts  of  no  country 
execute  the  penal  laws  of  another  applies  not  only  to  prosecu- 
tions and  sentences  for  crimes  and  misdemeanors,  but  to  all  suits 
in  favor  of  the  State  for  the  recovery  of  pecuniary  penalties  fox 
any  violation  of  statutes  for  the  protection  of  its  revenue,  oi 
other  municipal  laws,  and  to  all  judgments  for  such  penalties. 
If  this  were  not  so,  all  that  would  be  necessary  to  give  ubiquitous 
effect  to  a  penal  law  would  be  to  put  the  claim  for  a  penalty  into 
the  shape  of  a  judgment." 

§  95.  Full  Faith  and  Credit  Clause  Establishes  a  Rule  of  Evi- 
dence. 
The  application  of  the  foregoing  rule,  the  court  go  on  to  say, 
is  not  affected  by  the  full  faith  and  credit  clause.  That  clause, 
and  the  acts  of  Congress  imder  it,  it  is  declared,  establish  a  rule 
of  evidence  rather  than  of  jurisdiction.  "  While  they  make  the 
record  of  a  judgment,  rendered  after  due  notice  in  one  State, 
conclusive  evidence  in  the  courts  of  another  State  or  of  the 
United  States,  of  the  matter  adjudged,  they  do  not  affect  the 
jurisdiction  either  of  the  court  in  which  the  judgment  is  ren- 
dered or  of  the  court  in  which  it  is  offered  in  evidence.  Judg- 
ments recovered  in  one  State  of  the  Union,  when  proved  in  the 
courts  of  another  government,  whether  state  or  national,  within 
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the  United  States,  diflFer  from  judgments  recovered  in  a  foreign 
country  in  no  other  reapect  than  in  not  being  re-examinable  on 
their  merits,  nor  impeachable  for  a  fraud  in  obtaining  them,  if 
rendered  by  a  court  having  jurisdiction  of  the  cause  and  of  the 
parties.  In  the  words  of  Justice  Story,  .  .  •  ^  the  Constitu- 
tion did  not  mean  to  confer  any  new  power  upon  the  States,  but 
simply  to  regulate  the  effect  of  their  acknowledged  jurisdiction 
over  persons  and  things  within  their  territory.  It  does  not  make 
the  judgments  of  other  States  domestic  judgments  to  all  intents 
and  purposes,  but  only  gave  a  general  validity,  faith,  and  credit 
to  them  as  evidence.  Ko  execution  can  issue  upon  such  judg- 
ments without  a  new  suit  in  the  tribunals  of  other  States.  And 
they  enjoy  not  the  right  of  priority  or  lien  which  they  have  in 
the  State  where  they  are  pronounced,  but  that  only  which  the 
lex  fori  gives  to  them  by  its  own  laws  in  their  character  of 
foreign  judgments.'  '^ 

As  being  simply  evidence,  judgments  of  the  courts  of  one 
State,  when  sued  upon  in  another  State,  are  subject,  as  regards 
procedure  and  remedies,  to  the  law  of  the  latter  State.  For 
example,  the  statute  of  limitations  of  the  State  where  suit  is 
brought  is  applied  even  though  it  provides  a  shorter  term  of 
years  than  that  existing  in  the  State  in  which  the  judgment  was 
originally  obtained.® 

It  has  been  held  in  numerous  oases  that  each  State  of  the  Union 
may  enforce  in  its  own  courts  which  have  jurisdiction  of  the 
parties  and  subject-matters,  civil  rights  of  action  depending  solely 
upon  the  statutes  of  another  State,  provided  there  be  no  local 
policy  of  the  forum  inconsistent  therewith.  Thus  in  Dennick  v. 
Central  R.  E.  Co.®  with  reference  to  a  suit  for  damages  brought 
in  New  York  under  an  act  of  New  Jersey,  the  court  say :  **  It 
is  scarcely  contended  that  the  act  belongs  to  the  class  of  criminal 
laws  which  can  only  be  enforced  by  the  courts  of  the  State  where 
the  offense  was  committed,  for  it  is,  though  a  statutory  remedy, 

•  McElmoyle  v.  Cohen,  13  Pet.  312;  10  L.  ed.  177;  Bacon  v.  Howard,  20  How. 
22;  15  L.  ed.  811. 

•  103  U.S.  11;  20  L.  ed.  439. 
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a  ciril  action  to  recover  damages  for  a  civil  injarr.  It  is,  indeed, 
a  right  dependent  solely  on  tiie  statute  of  the  State,  but  when 
the  act  is  done  for  which  the  law  savs  the  person  shall  be  liable 
and  the  action,  by  which  the  remedy  is  to  be  enforced,  is  a  pe> 
sonal  and  not  a  real  action,  and  is  of  that  character  which  the 
law  recogi^izes  as  transitory  and  not  local,  we  cannot  see  whv  the 
defendant  may  not  be  held  liable  in  any  court  to  whose  jurisdic- 
tion he  can  be  subjected  by  personal  process  or  by  voluntary 
apj.'Caran^re.  as  was  the  case  here.  It  is  difficult  to  imderstand 
how  the  nature  of  the  remedy  or  the  jurisdiction  of  the  courts 
to  enforce  it  is  in  any  manner  dependent  on  the  question  whether 
it  is  a  statutory  right  or  a  common  law  right  ^Vhe^ever,  by 
either  the  common  law  or  the  statute  law  of  a  State,  a  right  of 
action  has  become  fixed,  and  a  legal  liability  incurred,  that  lia- 
bility may  lie  enforced  and  the  right  of  action  pursued  in  any 
court  which  has  juris^liction  of  such  matters  and  can  obtain  juris- 
diction of  the  parties."  *® 

In  Slater  v.  Mexican  National  R.  E.  Co.,"  applying  the  same 
doctrine,  the  court  say:  ^*  When  such  a  liability  is  enforced  in 
a  jurisdiction  foreign  to  the  place  of  the  wrongful  act,  obrioualy 
that  does  not  mean  that  the  act  in  any  degree  is  subject  to  the  lex 
fori  Avith  regard  to  either  its  quality  or  its  consequences.  On  the 
other  hand,  it  equally  little  means  that  the  law  of  the  place  of 
the  art  is  oj)erative  outside  of  its  own  territory.  The  theorr  of 
the  foreign  suit  is  that,  although  the  act  complained  of  was  sub- 
ject to  no  law  having  force  in  the  forum,  it  gave  rise  to  an  obli- 
gation, an  ohligatio  which,  like  other  obligations,  follows  the  pe^ 
son  and  may  be  enforced  wherever  the  person  may  be  found." 

In  this  case  the  court  go  on  to  declare,  however,  that  if  the  only 
source  of  obligation  be  the  law  of  the  place  of  the  act,  that  law  de- 
termines not  merely  the  existence  of  the  obligation,  but  its 
extent.  *^  It  seems  to  us  unjust,"  the  court  say,  *' to  allow  the 
plaiiitilf  to  come  here  absolutely  depending  on  the  foreign  law 

ioS«T  also  Stewart  v.  D.  Jc  O.  R.  R.  Co.,  168  U.  S.  445;  18  Sup.  a  Bep. 
105 ;  42  L.  od.  537. 
11 194  U.  S.  120:  24  Sup.  Ct  Rep.  5S1;  48  L.  ed.  900. 
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for  the  foundation  of  his  case,  and  yet  to  deny  the  defendant  the 
benefit  of  whatever  limitations  on  his  liability  that  law  would 
impose." 

This  doctrine  is  again  affirmed  and  applied  in  Atchison,  etc., 
R.  Co.  V.  Sowers.^* 

§  06.  Judgments  in  Rem  and  in  Personam. 

The  validity  of  judgments  or  decrees  in  States  other  than  those 
in  which  they  are  obtained  depends  upon  the  court  which  ren- 
dered them  having  obtained  jurisdiction.     In  order  to  obtain 
jurisdiction  in  actions  in  rem,  the  res  must  be  located  in  the  State. 
In  all  actions  service  of  notice  of  the  commencement  of  the  suit 
must  be  had  upon  the  defendants.    In  actions  in  rem  this  service 
need  not  be  actual,  but  may  be  constructive,  that  is,  by  publication 
In  actions  in  personam,  however,  actual  service  is  required.   Mere 
constructive  service  will  not  warrant  a  personal  judgment  or  de- 
cree which  may  be  sued  upon  in  another  jurisdiction.       This 
doctrine  is  carefully  laid  down  in  Pennoyer  v.  Neff.^^     In  its 
opinion  in  this  case  the  court  say :    "  It  is  in  virtue  of  the  State's 
jurisdiction  over  the  property  of  the  non-residents  situated  within 
its  limits  that  its  tribunals  can  inquire  into  that  non-resident's 
obligations  to  its  own  citizens,  and  the  inquiry  can  then  be  car- 
ried only  to  the  extent  necessary  to  control  the  disposition  of  the 
property.     If  the  non-residents  have  no  property  in  the  State, 
there    is    nothing    upon    which    the    tribunals    can    adudicate. 
.     •     .     Where  a  party  is  within  a  territory,  he  may  justly  be 
subjected  to  its  process,  and  bound  personally  by  the  judgment 
pronounced  on  such  process  against  him.    Where  he  is  not  within 
such  territory,  and  is  not  personally  subject  to  its  laws,  if  on 
account  of  his  supppsed  or  actual  property  being  within  the  ter- 
x"itory,  process  by  the  local  laws  may,  by  attachment,  go  to  com- 
j)el  his  appearance,  and  for  his  default  to  appear,  judgment  may 
Toe  pronounced  against  him;  such  a  judgment  must,  upon  gen- 
eral principles,  be  deemed  to  bind  him  only  to  the  extent  of  such 

»213  U.  S.  366;  29  Sup.  Ct.  Rep.  397;  63  L.  ed.  696. 
U96  U.  S.  714;  24  L.  ed.  666. 
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property,  and  cannot  have  the  effect  of  a  condusive  judgment  in 
personam,  for  the  plain  reason  that,  except  so  far  as  the  proper^ 
is  concerned,  it  is  a  judgment  coram  non  judice/' 

The  inability  of  the  courts  of  one  State  to  effect  by  their  judg- 
ments or  decisions  property  having  its  legal  situs  in  anoth^  State 
is  illustrated  in  the  recent  case  of  Fall  v.  Eastin,**  in  which  it  was 
held  that  a  deed  to  a  piece  of  land  located  in  Nebraska  made  by 
a  commissioner  in  the  State  of  Washington  under  the  order  of 
a  court  of  that  State  need  not,  under  the  full  faith  and  credit 
clause,  be  recognized  in  the  former  State.  The  court  point  out 
that  had  the  plaintiff  in  error  obeyed  the  order  of  the  Washing- 
ton court  and  made,  as  directed,  a  deed  of  conveyance,  that  con- 
veyance would  have  received  recognition  in  the  Nebraska  courts. 
But  he  having  refused  to  do  this,  and  the  deed  having  been  made 
by  a  commissioner,  the  conveyance  was  to  be  considered  as  a  part 
of  the  proceedings  in  the  court  which  ordered  it,  which  court  was 
without  power  to  affect  the  title  of  real  property  not  within  the 
State.  As  to  this  the  court  quote  from  Watkins  v.  Holman," 
where  it  is  said :  "A  court  of  chancery,  acting  in  personam  may 
well  declare  the  conveyance  of  land  in  any  other  State,  and  may 
enforce  its  decree  by  process  against  the  defendant  But  neither 
the  decree  itself  nor  any  conveyance  under  it,  except  by  the  person 
in  whom  title  is  vested,  can  operate  beyond  the  jurisdiction  of  the 
court/' 

§  97.  Nul  Ticl  Record. 

From  the  foregoing  it  clearly  appears  that  in  all  cases  in  which 
suit  is  brought  in  one  State  upon  a  judgment  rendered  in  another 
State,  the  court  in  which  the  suit  is  brought  may  examine  whether 
the  tribunal  in  which  the  judgment  sued  upon  was  rendered  had 
jurisdiction  to  render  a  personal  judgment.  In  Fauntleroy  v. 
Lum^^  the  interesting  question  was  raised  whether  a  court  in 
which  suit  is  brought  upon  a  judgment  obtained  in  another  State 
may  examine  into  the  original  facts  upon  which  that  judgment 

14  30  Sup.  Ct.  Rep.  3. 

16  16  Pet.  25;  10  L.  ed    873. 

i«210  U.  S.  230;  28  Sup.  Ct.  Rep.  041;  52  L.  cd.  1039. 
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was  basedj  and  refuse  to  give  full  faith  and  credit  to  the  judgment 
if  it  be  found  that  these  facts  were  such  as  would  not  have 
created  a  legal  claim  under  the  law  of  the  State  in  which  enforce- 
ment of  the  judgment  thereupon  is  being  sought.  In  this  case 
the  plain  tiff,  a  citizen  of  Mississippi,  obtained  in  ilissoari  a  judg- 
ment against  another  citizen  of  Jlississippi  upon  whom  personal 
service  bad  been  obtained  while  he  was  temporarily  in  ^fissouri, 
in  a  suit  brought  upon  a  contract  in  cotton  futures  entere^i  into 
in  Mississippi  in  which  State  such  futures  were  prohibited  by 
law.  The  case  finally  reaching  the  federal  Supreme  Court,  that 
tribunal  held  that,  the  Missouri  court  having  had  jurisdiction 
to  render  a  personal  judgment  against  the  defendant^  the  full 
faith  and  credit  clause  obligated  the  courts  of  Mississippi  to  give 
to  the  judgment  full  force  and  credit*  The  court  admitted  that 
^  the  opinion  in  Wisconsin  v.  Pelican  Insurance  Co,^^  language 
^fis  used  which  might  imply  a  right  in  a  court  to  examine  as 
^0  the  original  basis  of  the  foreign  judgment  sued  upon,  but  these 
Words  were  declared  ohiter,  and  the  doctrine  of  that  case  limited 
to  th^  precise  jioint  decided. 

fxr  a  dissenting  opinion  in  Fauntleroy  v.  Lum,  concurred  in  by 

foQa*    justices,  it  was  argued  that  in  Wisconsin  v.  Pelican  Insnr- 

aoc^    Co.  the  court  had  held  that  the  full  faith  and  credit  clause 

Oia     :^,^t  preclude  an    examination  into    the  basis  of   the  foreign 

J"^S"*iient,  and  rightfully  so,  inasmuch  as  at  the  time  of  the  adop- 

tioa      ^{  the  Constitution  the  rules  of  comity  universally  prevail- 

*^S    ^id  not  require  a  sovereignty  to  give  effect  to  a  judgmeut  of 

snotrl^er  sovereignty  when  to  do  so  would  l)e  to  enforce  a  contract 

ille^^  nnd  prohibited  by  the  local  law,  when  both  the  contract 

^^      ml]  the  acts  done  in  pursuance  theraif  had  taken  place  in  the 

otat:^  where  enforcement  of  the  judgmeut  was  sought. 

*^*X  this  dissent  reliance  is  also  placed  ou  Anglo-American 
rTO^^%rision  Co,  v,  Davis  Provision  CoJ®  in  which  it  was  held  that  a 
l^^^lf^^nent  rendered  in  Tllinois  against  one  eorpt^ration  in  favor  of 
anotilier,  ]>oth  cori>oratioiis  l>eing  foreign  to  Xew  York,  was  not 

VT  12?  u,  S.  2<I5;  S  Sup.  Ct,  Rpp.  1370s  32  L.  ed.  239. 
^  ^^1  U.  8.  373  J  24  Sup.  Ct  Rep.  92;  48  L.  ed.  225. 
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enforceable  in  the  courts  of  Xew  York,  because  the  statutes  of  that 
State  did  not  give  the  court  jurisdiction  over  such  an  action  as 
that  in  which  the  enforcement  was  sought.  The  Supreme  Court 
say:  **  The -Constitution  does  not  require  the  State  of  New  York 
to  give  jurisdiction  to  the  [state]  Supreme  Court  against  its  will. 
If  the  plaintiff  can  find  a  court  into  which  it  4ias  a  right  to  come^ 
then  the  effect  of  the  judgment  is  fixed  by  the  Constitution  and 
the  act  in  pursuance  of  it  which  Congress  has  passed.  But  the 
Constitution  does  not  require  the  State  to  provide  such  a  court 
If  the  State  does  provide  a  court  to  which  its  citizens  may  resort 
in  a  certain  class  of  cases,  it  may  be  that  citizens  of  other  States 
of  the  Union  also  would  have  a  right  to  resort  to  it  in  cases  of  the 
same  class.  But  that  right  even  when  the  suit  was  upon  a  judg- 
ment of  another  State  would  not  rest  on  the  first  section  of  artide 
IV,  ,  .  .  but  would  depend  on  the  second  section  entitling  the 
citizens  of  each  State  to  all  privileges  and  immunities  of  citizens 
in  the  several  Spates." 

It  has  been  held  that  the  ''full  .faith  and  credit  clause  does 
not  operate  to  give  effect  in  another  -State  to  a  state  statute  ex- 
empting from  taxation  the  evidence  of  the  state  debt  so  as  to  defeat 
the  collection  of  a  tax  levied  bv  that  other  State  upon  portions 
(»f  the  ilebt  held  by  persons  there  residing.  This  was  decided  by 
I>onaparte  v.  Tax  Cuurt,'^  the  court  saying:  "It  is  insisted 
.  .  .  that  the  inununity  asked  for  arises  from  Article  IV,  Sec- 
tion I,  of  the  Constitution.  .  .  .  We  are  unable  to  give -such 
an  effect  to  this  j^rovision.  Xo  State  can  legislate  except  with 
rtlVrenco  to  its  own  jurisdiction.  One  State  cannot  exempt  prop- 
irry  fmin  taxation  in  another.  Each  State  is  independent  of  all 
the  others  in  this  particular.  .  .  .  The  debt  was  registered, 
l»m  that  ilid  not  j^revent  it  from  following  the  person  of  its  owner. 
The  debt  still  roniaint-d  a  chose  in  action,  with  all  the  incidents 
which  pertain  to  that  species  of  property.  It  was  *  movable*  like 
other  dt^btc?,  and  had  none  of  the  attributes  of  '  immovability.' 
The  owner  may  be  compelle*!  t »  go  to  the  debtor  State  to  get  what 
is  owinir  to  liim.  but  that  does  not  affect  his  citizenship  or  his 

**  UU  v.  S.  y^2:  20  U  od.  S45. 
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domicile.  The  debtor  State  is  in  no  respect  his  sovereign,  neither 
has  it  any  of  the  attributes  of  sovereignty  as  to  the  debt  it  owes, 
except  such  as  belong  to  it  as  a  debtor.  All  the  obligations  which 
rest  on  the  holder  of  the  debt  as  a  resident  of  the  State  in  which 
he  dwells,  still  remain,  and  as  a  member  of  society  he  must  con- 
tribute his  just  share  toward  supporting  the  government  whose 
protection  he  claims  and  to  whose  control  he  has  submitted 
himself/^ 

§  98.  Marriage  and  Divorce. 

The  force  and  meaning  of  the  "  full  faith  and  credit "  clause 
of  the  Constitution  has  been  especially  worked  out  in  connection 
with  the  subject  of  marriage  and  divorce  and  it  will,  therefore,  be 
proper  to  state  briefly  the  positions  that  the  Supreme  Court  has 
taken  upon  this  point. 

Generally  speaking,  it  has  been  held  in  the  United  States  that 
jurisdiction  to  grant  a  divorce  depends  upon  the  domicile  of  the 
complainant.  With  hardly  an  exception,  all  of  the  States  of  the 
Union  recognize  the  possibility  of  the  wife  obtaining  a  domicile 
separate  from  that  of  her  husband.  Until  recently,  however,  a 
few  States  (among  them  New  York)  held  that  where  the  husband 
arid  wife  were  domiciled  in  different  States,  decrees  of  divorce 
granted  in  either  State  would  not  have  to  be  given  full  faith  and 
credit  in  the  other  States.  The  unconstitutionality  of  this  doc- 
trine was,  however,  declared  by  the  United  ^States  Supreme  Court 
in  Atherton  v.  Atherton.^ 

20  181  U.  S.  155;  21  Sup.  Ct.  Rep.  644;  45  L.  ed.  794. 

In  all  European  countries,  and  in  Spanish  America,  the  possibility  of  the 
wife  (who  has  not  obtained  a  judicial  separation)  having  a  nationality, 
domicile,  or  residence  apart  from  her  husband  is  not  recognized.  A  few  of  the 
Protestant  States  of  Germany,  and  possibly  other  States,  permit  a  wife  living 
apart  from  her  husband  to  secure  naturalization  and  then  to  get  a  divorce, 
but  most  States  refuse  to  recognize  such  a  divorce  as  valid.  De  Bauffremont 
V.  Do  Bauffremont,  Dalloz,  1878,  II,  I,  1878,  1,  201;  2  Bcale's  Cases  on  Con- 
flict of  Laws,  99  (France)  ;  In  re  W's  Marriage,  25  Clunet,  385;  1  Beale's 
Cas.  428  (Austria).  In  England  the  courts  now  recognize  the  possibility  of  a 
■wife  deserted  by  her  husband  obtaining  a  divorce  in  the  State  where  they  last 
lived  together,  irrespective  of  his  present  domicile.     Armytage  v.  Armytage, 
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One  State  of  the  Union  is,  of  course,  not  obliged  to  recognize 
the  validity  of  a  divorce  granted  by  a  court  of  another  State  un- 
less that  State  had  jurisdiction  to  grant  it, —  a  jurisdiction  which, 
as  just  said,  is  held  to  depend  upon  the  domicile  of  one  or  both 
of  the  parties.  Xo  valid  decree  of  divorce  can,  therefore,  be 
granted,  on  constructive  service,  by  the  courts  of  a  State  in  which 
neither  party  is  domiciled.^* 

Where  the  plaintiff  has  not  a  hona  fide  domicile  in  the  State, 
a  court  cannot  render  a  decree  binding  in  other  States  even  if  the 
non-resident  defendant  voluntarily  enters  a  personal  appearance.^ 
Of  course,  however,  there  is  nothing  to  prevent  courts  of  one 
State  from  recognizing,  if  they  see  fit,  a  decree  thus  granted  in 
another  State.  The  provision  of  the  federal  Constitution  is 
brought  into  force  only  when  state  courts  refuse  to  grant  full 
faith  and  credit.^ 

Finally  it  should  be  said  that  in  all  cases  where  the  defendant 
has  not  been  summoned  within  the  State,  or  has  not  voluntarily 
api)eared,  the  decree  that  is  rendered  has  no  extraterritorial  force 
except  as  dissolving  the  matrimonial  status.  It  cannot  control  in 
an  extraterritorial  manner  questions  of  property  rights,  custody 
of  children  and  the  payment  of  alimony. 

1898,  Pr.  179.  In  most  European  States  a  divorce  will  be  recognized  only  if 
obtained  in  the  country  to  which  the  parties  owe  allegiance.  In  England  the 
divorce  will  be  recognized  only  when  obtained  at  the  domicile  of  the  husband. 
The  English  court  has  recently  recognized  an  American  divorce  obtained  at  the 
wife's  domicile,  wliere  the  husband  was  domiciled  in  another  American  State 
which  recognized  the  divorce.  Armtage  v.  Attorney-General,  22  T.  L.  R. 
306.  The  court,  however,  took  occasion  to  reiterate  the  general  principle 
that  "  it  is  the  husband's  domicile  which  decides  the  tribunad  to  try  the  cause. 
In  Scotland  and  the  other  countries  governed  by  the  Roman-Dutch  law  there 
is  no  requirement  whatever  of  nationality  or  domicile,  but  residence  of  the 
parties  for  a  certain  time  within  the  State  is  sufficient.  Weatherley  v. 
Weatherley,  Transvaal,  Prov.  Rep.  66 ;  1  Beale's  Cas.  420."  This  note  is  sub- 
stiiutially  quoted  from  the  article  "  Constitutional  Protection  for  Decrees  of 
Divorce,"  by  Joseph  H.  Beale,  Jr.,  in  the  Haioard  Law  Review,  June,  1906 
(XIX,  589). 

21  Bell  V.  Bell,  181  U.  S.  175;  21  Sup.  Ct.  Rep.  551;  45  L.  ed.  804. 

22  Andrews  v.  Andrews,  188  U.  S.  14;  23  Sup.  Ct.  Rep.  237;  47  L.  ed.  366. 
MLjTide  V.  Lynde,  181  U.  S.  183;  21  Sup.  Ct.  Rep.  555;  45  L.  ed.  810. 
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tTitil  the  decision  in  1006  of  the  case  o£  Haddcx^k  v*  Haddock,^* 
it  Had  been  supposed  that  a  decree  of  divorce  granted  the  husband 
or  "ivife  by  a  court  of  the  State  in  wliieh  lie  or  she  was  domiciled, 
if  tie  notice  of  the  begimiing  of  tlie  suit  required  bj  the  local 
law^  had  been  served  actually  or  constructively  upon  the  other 
partT,  was  in  all  eases  valid  iu  other  States.  This,  it  had  been 
lht>iLi.ght,  Lad  been  detenuined  iu  Atherton  v.  Athertou.^ 

Ixi  Atherton  v,  Atherton  a  divorce  had  l>eeu  granted,  on  the 
groTind  of  desertion,  to  a  husband  in  Kentucky  w^liose  wife  had 
left:^  him  and  taken  up  residence  in  Xew  York*  She  had  not 
apj>eared  in  the  suit,  but  notice  had  been  served  upon  her  by 
ma.il.  The  highest  court  of  Xew  York  refused  to  give  effect  to 
this  decree  upon  the  groun<l  that  the  wife  had  been  forced  to  leave 
her  liusband  because  of  cruel  treatment,  had  thereby  been  entitled 
to  oltain  a  domicile  apart  from  him,  and  had  not  appeared  or 
leexi  personally  served  with  process.  The  Supreme  Court  of  the 
United  States,  however,  reversed  this  holding  of  the  New  York 
cotiT*t,  sa\"ing  that,  inasmuch  as  the  Kentucky  court  had  jurisdic- 
tion of  the  complainant,  and  constructive  service  had  been  had  upon 
tie  clefendant,  its  decree  had  to  be  recognized  as  conclusively  estab- 
lialiing  not  only  the  fact  of  the  divorce,  but  that  the  wife  had 
abandoned  her  husband,  Tho  opinion  de<dared:  'MVe  are  of 
opinion  that  the  undisputed  facts  show  that  such  efforts  were 
Quired  l>y  the  statutes  of  Kentucky,  and  were  actually  made  to 
^Kpve  the  wife  actual  notice  of  the  suit  in  Kentucky  as  to  make  the 
^H^^ee  of  the  court  there,  granting  a  divorce  upon  the  grounds 
^W"^t  she  had  abandonel  her  hus!>aud,  as  liinding  on  her  as  if  she 
Hi  liecn  served  with  notice  in  Kentucky,  or  had  volimtarily  ap- 
peftr^j  in  the  suit.  Binding  her  to  the  full  extent,  it  established 
K^oiid  contradiction,  that  she  had  abandoned  her  husband,  and 
P'^^ludes  her  from  asserting  that  she  left  him  on  account  of  his 
*^^^el  treatment.  To  hold  otherwise  would  make  it  difficult,  if 
^^^  impossible,  for  the  husband  to  obtain  a  divorce  for  the  cause 
'^^'^geil^  if  it  actually  existed.     The  wife  not  being  within  the 

'*201  U  S.  502;  26  Sup,  Ct.  Rep.  625;  50  L.  e<L  8G7. 
^181  tJ.  S.  155;  21  Sup.  Ct  Rep.  544;  45  L,  ed.  704. 
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State  of  Kentucky,  if  constructive  notice,  with  all  the  precautions 
prescribed  by  the  statutes  of  that  State,  were  insuflM?ient  to  bind 
her  by  a  decree  dissolving  the  bonds  of  matximony,  the  husband 
could  only  get  a  divorce  by  suing  in  the  State  in  which  she  was 
found ;  and  by  the  very  fact  of  suing  her  there,  he  would  admit 
that  she  had  acquired  a  separate  domicile  (which  he  denied),  and 
would  disprove  his  own  ground  of  action,  that  she  had  abandoned 
him  in  Kentucky.^^ 

The  court  in  its  opinion  was,  however,  careful  to  confine  the 
doctrine  laid  down  to  the  particular  case  before  it.  "  This  case,'* 
it  declared,  ''  does  not  involve  the  validity  of  a  divorce  granted 
on  constructive  service,  by  the  court  of  a  State  in  which  only  one 
of  the  parties  ever  had  a  domicile,  nor  the  question  to  what  extent 
the  good  faith  of  the  domicile  may  be  afterward  inquired  into. 
In  this  case,  the  divorce  in  Kentucky  was  by  the  court  of  the 
State  which  had  always  been  the  undoubted  domicile  of  the  hus- 
band, and  which  was  the  only  matrimonial  domicile  of  the  hus- 
band and  wife.  The  single  question  to  be  decided  is  the  validity 
of  that  divorce,  granted  after  such  notice  had  been  given  as  was 
required  by  the  statutes  of  Kentucky."  The  court  did,  however, 
affirm  the  general  doctrine  that  "  the  purpose  and  eflFect  of  a 
decree  of  divorce  from  the  bond  of  matrimony  by  a  court  of  com- 
petent jurisdiction  are  to  change  the  existing  status  or  domestic 
relations  of  husband  and  wife,  and  to  free  them  both  from  the 
bond.  The  marriage  tie,  when  thus  severed  as  to  one  party,  ceases 
to  bind  the  other.  A  husband  without  a  wife,  or  a  wife  without 
a  husband,  is  unknown  to  the  law." 

The  facts  of  the  case  of  Haddock  v.  Haddock^®  very  mncK 
resembled  those  of  Athcrton  v.  Atherton.  The  only  important  dif- 
ference, if  indeed  it  was  an  important  difference,  was  that  here 
the  decree  which  was  sought  to  be  used  as  conclusive  in  another 
State,  had  been  granted  the  husband  by  the  courts  of  a  State  which 
was  not  the  matrimonial  domicile,  but  was  the  then  domicile  of 
the  husband.  The  wife,  residing  in  the  State  of  the  original 
matrimonial  domicile,  had  received  only  constructive  notice.    The 

26  201  U.  S.  562;  26  Sup.  Ct.  Rep.  525;  50  L.  ed.  867. 
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coQTts  of  the  State  of  the  wife's  domicile  refused  to  recognize  tlie 
validit}'  of  this  decree,  on  the  gruiiud  that  the  separation  had 
occtUTtii  tkroLigh  the  fault  of  the  husband,  and  their  action  wtia 
ujtheld  hj  the  federal  Supreme  Court,  that  court  thus,  in  effect, 
decidiiig  that  the  husband,  though  divorced  in  the  State  (Con- 
necticut) where  he  had  obtained  his  decree,  was  not  divorced  iu 
another  State  (Xew  York)  where  his  wife  —  or  former  wife  — 
itsiJed,  In  effect,  then,  limiting  the  case  to  the  particular  facta 
involved,  tie  doctrine  was  laid  down  that  where  the  complainant 
has  iihandoned  the  wife,  and  obtained  a  domicik?  in  a  State,  other 
than  tiiat  of  the  original  matrimonial  domicile,  and  only  con- 
structive service  has  been  had  upon  the  defendant,  no  decree  of 
divorce  can  be  granted  to  which  full  force  and  credit  must  be 
givfru  in  the  courti3  of  other  States. 

In  order  to  distinguish  this  case  from  previons  adjudications, 
and  especially  from  that  of  Atherton  v.  Atherton,  the  courts  in 
lU  mujority  opinion,  reviewed  the  whole  subject  and  laid  down 
die  following  doctrines  as  having  been  definitely  established: 
*'  First  The  re<iuiremeiit  of  the  C'mstitutiun  is  not  that  some^  but 
that  full,  faith  and  credit  shall  be  given  by  States  to  the  judicial 
dt^crees  of  other  States.  That  is  to  say,  where  a  decree  rendered 
i^  one  State  is  embraced  by  the  full  faith  and  credit  clause,  that 
^-''institutional  provision  commands  that  the  other  States  shall  give 
^  the  decree  the  force  and  effect  to  which  it  was  entitled  in  the 
State  where  rendered.  (Harding  v.  Harding,  IQS  U.  S.  317;  25 
^ttp.  Ct,  Rep,  679;  49  L.  ed.  iOGG.)  Second.  Where  a  personal 
judgment  has  been  rendered  in  the  courts  of  a  State  against  a  non- 
resident merely  upon  constructive  service,  and,  therefore,  without 
acquiring  jurisdiction  over  the  person  of  the  defendant,  such 
judgment  ma}"  not  be  enforced  in  another  State  in  virtue  of  the 
M  faith  and  credit  clause.  Indeed,  a  personal  judgment  so 
^dered  is,  by  operation  of  the  due  process  clause  of  the  Four- 
^^puth  Amendment,  void  as  against  the  non-resident,  even  in  the 
State  where  rendered  j  and,  therefore,  such  non-resident,  in  virtue 
oi  rights  granted  by  the  Constitution  of  the  United  States,  may 
J'Jcct^asfully  resist,  even  in  the  State  where  rendered,  the  enforce- 
*  14 
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ment  of  such  a  judgment    (Pennoyer  v.  Xeff,  95  U.  S.  714;  24 
L.  e<L  565.)" 

Applying  these  principles  to  the  case  at  bar  the  court  held,  in 
the  first  place,  that  a  suit  for  divorce  is  essentially  an  action  %n 
personam  and  not  in  rem;  and,  in  the  second  place,  that,  by 
wrongfully  deserting  his  wife,  the  domicile  of  the  wife,  contrary 
to  the  general  rule,  did  not  continue  that  of  the  husband  when 
he  removed  to  Connecticut,  but  continued  to  be  in  Xew  York,  the 
State  of  the  original  matrimonial  domicile.  Therefore,  it  was 
held  that  the  Connecticut  courts,  never  having  obtained  pergonal 
service  upc.n  the  wife,  and  the  action  not  being  in  rem,  no  decree 
could  be  rendered  against  her  that  would  affect  her  status  any- 
where except  in  the  State  where  the  judgment  was  rendered.  In 
effect,  it  was  held  that  in  urder  to  render  a  decree  of  divorce 
that  would  have  to  be  recognized  by  the  courts  of  other  States, 
a  court  must  have  jurisdiction  of  both  of  the  parties,  that  is,  of 
the  comi^lainant  by  bona  fide  residence  creating  a  domicile,  and  of 
the  defendant  either  by  domicile  in  the  State,  by  personal  service, 
or  actual  ajipearance,  or  by  constructive  service.  But  that  this 
constructive  service  camiot  be  relied  upon  in  cases  where  the 
defendant,  having  had  good  reason  for  sei;arating  from  the  com- 
plainant, has  obtained  or  retained  a  domicile  in  another  State. 

In  the  AthcTton  ca<e,  it  was  argued  that  the  constructive  se^ 
vice  nj  on  the  wife  hat!  l>een  sufficient  to  give  the  court  juri8di^ 
tion  Ix^^aiise  the  wile  had  not  been  able  to  obtain  a  domicile  apart 
from  her  husband  by  wrongfully  separating  herself  from  her 
husband.  In  the  case  at  bar,  however,  the  complainant  had  de- 
serted the  defendant  and  matrimonial  domicile,  and,  therefore, 
she  had  l*H;'n  entitled  to  retain  her  domicile  in  Xew  York,  after 
the  reii;t'val  of  her  husband  to  Connecticut. 

Four  justices  dissented.  In  the  upinion  concurred  in  by  them 
it  was  ariTiKxl  that  the  case  was  governed  by  the  doctrines  laid 
liowr.  ;::  Atherton  v.  Atherton.  In  that  case  it  was  held  that  juris- 
diotioii  ovor  a  vl  niioiled  complainant  and  constructive  service  over 
the  v!e:\  r.dar.:  were  s:ir:oiei.:  to  suppc«rt  a  decree  which  was  en- 
title.: to  full  foree  u:.^^  credit  in  other  States.     In  the  case  at  bar 
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the  domicile  of  the  complainant  was  a  bona  fide  one^  and,  it  was 
argued,  the  facts  that  it  was  or  had  been  a  matrimonial  domicile 
or  that  the  complainant  had  wrongfully  left  his  wife  were  irrele- 
vant. The  fact  that  the  Connecticut  court  had  granted  the  divorce 
was,  or  should  have  been,  it  was  argued,  conclusive  upon  the  New 
York  courts  that  the  defendant  had  deserted  the  complainant  and 
not  vice  versa.  It  was  denied  that  a  proceeding  for  divorce  is  a 
personal  one  (though  a  suit  in  personam  is  often  incorporated 
with  it).  In  short,  then,  the  bona  fide  domicile  of  the  complain- 
ant being  granted,  and  constructive  service  such  as  the  lex  fori 
demanded  being  had,  and  decree  for  divorce  actually  rendered, 
the  merits  of  the  case,  that  is,  as  to  which  of  the  parties  was  re- 
sponsible for  the  separation,  the  dissenting  justices  argued,  were 
no  longer  open  for  examination,  and  hence  the  question  as  to 
where  was  or  had  been  the  matrimonial  domicile  became  irrele- 
vant 

The  decision  of  the  Supreme  Court  in  Haddock  v.  Haddock 
undoubtedly  came  as  a  great  surprise  to  lawyers  generally,  and 
its  correctness  has  been  questioned  by  many.^ 

It  is  possible  that  the  assertion  made  in  the  dissenting  opinion 
that  the  decision  of  the  Connecticut  court  that  the  wife  had  de- 
serted the  husband,  and  not  he  her,  should  have  been  held  con- 
clusive of  that  fact  in  the  New  York  courts,  may  be  met  by  the 
argument  of  Justice  Peckham's  dissenting  opinion  in  Atherton 
V.  Atherton.  This  was  that  the  court  in  which  the  full  force  and 
credit  of  a  decree  of  divorce  of  a  court  of  another  State  is  de- 
manded, may  exercise  its  own  judgment  as  to  the  rightfulness  or 
wrongfulness  of  the  separation  of  the  defendant  from  the  com- 
plainant in  order  to  determine  whether  or  not  such  defendant  had 
been  able  to  obtain  a  domicile  apart  from  the  complainant,  and, 
therefore,  whether  or  not  such  defendant  was  properly  beyond  the 
jurisdiction  of  the  court  rendering  the  decree;  that,  in  other 
ivords,  the  decree  of  such  court  is  not  conclusive  upon  this  point 
iw  it  goes  to  a  question  of  jurisdiction. 

27  For  acute,  and,  to  the  author's  mind,  destructive  criticisms  of  the  position 
assumed  by  the  majority  of  the  court  in  Haddock  v.  Haddock,  see  articles  by 
J.  H.  Beale,  Jr.,  in  the  Harvard  Law  Review,  XIX,  686,  and  by  H.  A.  Bigelow 
in  The  Urecrihag,  XVIII,  348. 
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Bnt  in  other  respects  it  does  appear  that  the  principles  laid 
down  by  the  majority  of  the  court  in  the  Haddock  case  are  open 
to  objection.  Especially  open  to  objection  are  the  following  state- 
mants :  that  a  suit  for  divorce  is  to  be  treated  as  a  proceeding  in 
perBonam;  that  the  fact  that  the  domicile  of  the  complainant  was 
not  the  original  matrimonial  domicile  is  important;  and,  finally, 
that  a  decree  of  divorce  which  though  not  necessarily  valid  in 
other  jurisdictions  is  valid  in  the  State  where  rendered,  and  that 
thus,  the  husband,  though  legally  divorced  in  one  •State,  is  still 
married  in  another  State.  The  author  is,  therefore,  inclined  to 
believe  that  either  these  doctrines  will  ultimatdy  be  overruled, 
or,  if  not^  that  they  will  be  strictly  limited  in  their  application 
to  the  precise  facts  of  the  Haddock  case. 


CHAPTER  XJIL 

INTERSTATE  RELATIONS:  THE  COMITY  CLAUSE. 
g  99.  Privileges  and  Immunities. 

I  Article  IV,  Section  2  of  the  Constitution  declares  tlmt  ^*  the 
citizens  of  each  State  s^hall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States.^'  This  pruvision  has 
for  its  general  aim  the  prevention  of  arbitrary  and  vexatious  dia- 
eiiminations  by  the  several  States  iii  favor  of  their  own  citizens 
and  agaiDst  the  citizens  of  other  States.  '"  It  wa3  undoubtedly  the 
object  of  the  clause  in  question/'  siiy  the  Supreme  Court  in  Paul 
V*  Virginia/  *^  to  place  tlie  citizens  of  each  State  upun  the  sama 
footing  with  citizens  of  other  States,  so  far  as  the  advantages  re- 
sulting from  citizenship  in  those  States  are  coocemed.  It 
relieves  them  from  the  disabilities  of  alienage  in  other  States; 
it  inhibits  discriminating  legislation  against  them  by  other  States; 
it  gives  them  the  right  of  free  ingresa  into  other  States,  and  egreaa 
from  them  j  it  insures  to  them  in  other  States  the  same  freedom 

'  possessed  by  the  citizens  of  those  States  in  the  aciimsition  and 
enjoyment  of  property  and  in  the  pursuit  of  happiness;  and  it 
secures  to  them  in  other  States  the  equal  protection  of  their  laws. 
It  has  been  justly  said  that  no  provision  in  the  Constitution  has 
tended  so  strongly  to  constitute  the  citizens  of  the  United  States 
one  people  as  this.*    Indeed,  without  some  provision  of  the  kind, 

|3«moving  from  the  citizens  of  each  State  tlio  disabilities  of  aEen- 
Bge  in  the  other,  and  giving  them  equality  of  privilege  with  citi- 

>zen3  of  thode  States,  the  Republic  would  have  constituted  little 
more  than  a  league  of  States;  it  would  not  have  constituted  the 
Union  which  now  exists." 

In  tlie  early  case  in  the  federal  Circuit  Court  of  Corfield  r. 
Coryell,^  as  has  been  earlier  noted,  Justice  Washington  attempted 


i«  Wall  lOS;  10  I|  erL  357. 

2  Citinf?  Lemmon  v.  The  Pc^jple  of  X.  Y..  20  N.  Y.  6(?7. 
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a  still  more  particular,  though  not  an  exhaustive,  enumeration  of 
tho  privileges  and  immunities  that  are  protected  from  state  dis- 
crimination.* 

Much  of  Justice  Washington's  language  was  obiter,  the  dete^ 
mination  of  the  enumerated  privileges  and  immunities  not  being 
necessarily  involved  in  the  case.  Many  of  these  rights  have,  how- 
ever, ill  subsequent  cases,  been  specifically  passed  upon  and  sus- 
tained,* and  it  is  believed  that  there  is  not  one  of  them  that  would 
not  be  declared  by  the  Supreme  Court,  in  a  proper  case,  to  be 
beyond  the  discriminating  power  of  the  States.  Thus  in  Ward 
V.  ^Maryland^  it  was  held  that  a  State  might  not  levy  a  license  tax 
upon  tem}X)rary  residents,  as  a  condition  precedent  to  allowing 
them  to  sell  certain  goods.  So  also  the  granting  of  licenses  to 
trade  cannot  be  limited  to  residents.^  Xor  can  a  State,  except  by 
pro[>er  quarantine  and  other  police  regulations,  deny  to  citizens 
of  oilier  States  free  ingress  and  egress,  or  the  right  to  export  or 
import  proi>erty.® 

In  Ward  v.  Maryland  the  court  say:     "Attempt  will  not  be 
made  to  define  the  words   *  privil^es  and   immunities,'  or  to 
sjHVify  the  rights  which  they  are  intended  to  secure  and  protect, 
lx\vond  what  may  be  necessary  to  the  decision  of  the  case  before 
tho  court.    Beyond  doubt,  those  words  are  words  of  very  compre- 
Iiou>ivo  meaning,  but  it  will  be  sufficient  to  say  that  the  clause 
plaiidy   and   ur.iiiistakably  secures  and  protects   the  right  of  a 
oiti.-on  of  oue  ^tato  to  rass  into  any  other  State  of  the  Union,  for 
tho  p.iriwso  o:  oii^ajrlng  in  lawful  commerce,  trade,  or  business^ 
witV.ou:   iv.o\'<:a:L^:i,  t>  acivjire  personal  property,  to  take  m\ 
\\M  tk:x\  c>:a:o,  :>  :::a:n:jLi:i  actions  in  the  courts  of  the  Statea^ 
atul  tv>  Iv  e\t  :v.r:  fr.'»::i  iny  h:eher  taxes  or  excises  than  are  inx^ 

«  S»v  .r-ij^'.  :\  t7N\ 

>s*v  c*iw'*a'\v  txrv  irt'jV*  >T  TV    S-  M*T»r5  ia  iTiVAivni  Lav  Rfviev,  X. 
rr    '-'^o    :{;.4.  ,'":::V::  -T^?    rrlT-I^*;*  Az-i   iT^-nBtitl^s  of  Citizens  in  tl^^ 

^  ■»'  '^  ^*5   .<  u-,v  >:  :•«:  -^r  JL5  ^*::  >x  la*  ccKserce  clause  of  tbe  Can. 
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posed  by  tlie  State  upon  Its  owii  citizens.  ComprelieEsive  as  the 
power  of  the  States  is  lo  lay  and  collect  taxes  and  excisefl,  it  is 
flev^e^rtheless  clear,  in  the  judgment  jf  the  court,  that  the  power 
cauxiot  be  exercised  to  any  extent  in  a  uianner  forbidden  by  the 
C\^iXjstit«tiun;  and,  inasmuch  as  the  Constitution  provides  that  the 
citie-eiis  of  each  State  shall  be  entitled  to  all  privileges  and  im* 
miiixiiies  of  citizens  in  the  several  States^  it  follows  that  the  de- 
fendant might  lawfully  sell  or  offer  or  exjiose  for  sale  within  the 
district  prescribed  in  the  indictment  any  goods  which  the  perma- 
nent residents  of  the  State  might  sell  or  offer  or  expose  for  sale  in 
that  district,  witliout  being  subjected  to  any  higher  tax  or  excise 
thajj.  that  exacted  by  law  of  such  permanent  residents/' 

§  lOO.  Political  PrivOcges, 

Tie  interstate  comity  clause  of  the  federal  Constitution  does 
iiofc  compel  the  several  States  to  grant  to  resident  citizens  of  the 
otlie»T  States  immediately  upon  their  entrance  into  the  State  the 
political  privileges  extended  to  their  own  citizens.  This  the  Su- 
prexxie  Court  has  held  from  the  very  beginning  and  has  recently 
reaj^armed  in  the  case  of  Blake  t.  ilcClung.^  'A  State/'  says  the 
oanx't  in  that  case,  **  may  by  rule  uniform  in  its  operation  as  to 
citi^zcng  of  the  several  States,  require  residence  within  its  limits 
^^^  WL  given  time  before  a  citizen  of  another  State  who  becomes 
*  r^^^iJent  thereof  shall  exercise  the  right  of  suffrage  or  become 
cbg^ible  to  office.  It  has  never  l>eGn  supposed  that  regulations  of 
tna^t:.  character  materially  interfered  wdth  the  enjoyment  by  citi- 
^^^  of  each  State  of  the  privileges  and  immunities  seciured  by 
ta^  Constitution  to  citizens  of  the  se^^eral  States.  The  Constitu- 
horx  forbids  only  such  legislation  affecting  citizens  of  the  respect- 
1^^  States  as  will  substantially  or  practically  put  a  citizen  of  one 
otsi  tc  in  a  condition  of  alienage  when  he  is  within  or  removes  to 
^lier  State,  or  when  asserting  in  another  State  the  rights  that 
tiootily  appertain  to  those  who  are  .part  of  the  political  com- 
^^'^Tijty  known  as  the  People  of  the  United  States,  by  and  for 

vaoiti  the  Government  of  the  Union  was  ordained   and  estab- 


*  ^T2  U.  S.  230  J  19  Sup.  Ct  K<?p.  165;  43  L.  ed.  432. 
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Finally,  it  is  to  be  said,  the  several  States  may  impose  upon 
noa-residenta  such  special  Emitations  and  obligations  as  are*  in 
aim  and  effect,  not  discriminative  but  reasonably  necessary  for 
the  protection  of  tbeir  own  citizens  from  fraud,  disease,  or  injury 
of  any  sorL  Tbua,  as  an  example,  though,  the  citizens  of  other 
States  may  not  be  forbidden  to  sue  in  the  courts  of  the  State,  they 
may  be  retjuired  to  give  bonds  for  costs  not  exacted  of  residents.^" 

In  connection  with  this  police  power  of  the  States  a  difficult 
question  is  raised  as  to  the  constitutionality  of  laws  conditioning 
the  exercise  of  certain  professions,  such  as  law,  medicine,  and 
dentistry  upon  residence  in  the  State  for  specihed  periods  of 
time*  There  is  no  question  but  that  the  State  in  the  Ic^timate 
exercise  of  its  police  power  may  require  evidence  of  good  char- 
acter or  sufficient  technical  attainments  of  all  persons  desiring  to 
practice  these  professions,  A  certain  period  of  residence  in  the 
State  may,  therefore,  possibly  be  a  proper  requirement,  in  order 
that  the  applicant's  moral  character  and  general  attainments  may 
be  learned,  but  it  would  seem  that  if  this  required  perioil  Ije  made 
unnecessarily  long,  it  might  he  held  that  non-residents  are  unduly 
discriminated  against.  We  have,  however,  no  cases  in  which  this 
position  has  been  taken* 


ifAe^ 


§  101.  State  Proprietary  Privileges. 

In  ilcC ready  v.   Virginia^ ^   the   important  limitation  of 
clause  was  established  that  a  citizen  of  one  State  is  not,  of  con- 
stitutional right,  entitled  to  :Fhare  upon  equal  terms  with  the  citi- 

10  m  Chemung  Canal  Dank  v.  Lowciy  (S>3  U.  S.  72;  23  L,  ed.  806)  it  was 
liehl  that  a  Wisconsin  ,«tutiite  was,  not  in  violiition  of  the  eqiml  privileges 
clause  because  it  provided  tliat  when  a  defendant  to  a  suit  was  out  of  the 
State,  the  statute  of  limitations  should  not  run  against  a  resid<*nt  plaintiff, 
but  that  it  should  if  he  were  a  nonresident  The  court  held  that  this  was  u. 
nnHouable  provision.  *' If,'*  said  the  court,  *' the  statute  does  not  run  &» 
between  non-resident  creditors  and  their  debtors,  it  might  often  happen  that  a 
right  of  action  would  be  extinguished,  perhaps  for  years,  in  the  State  inhere 
the  parties  reside;  and  yet,  if  the  defendant  should  be  found  in  Wisconsin,  it 
nmy  be  only  in  a  railroad  train,  a  suit  could  he  sprung  upoti  him  after  the 
claim  had  been  forgotten.  The  laws  of  Wisconsin  would  tlius  be  used  M  a 
trap  to  catch  the  unwary  defendant  after  the  laws  which  hod  always  governed 
the  case  had  harred  any  recovery.*'    This  reasoning  seems  hardly  convincing. 

1104  U.  S.  391j  24  L.'  ed.  248. 
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rens  of  another  State  those  proprietary  interests  which  may  be 
said  to  belong  generally  to  that  State  as  such.  This  case  involved 
the  right  of  cultivating  oysters  on  beds  of  the  tide  waters  of  the 
State.  The  court  in  its  opinion  say :  '^  We  think  we  may  safely 
hold  that  the  citizens  of  one  State  are  not  invested  by  this  clause 
of  the  Constitution  with  any  interest  in  the  common  property  of 
the  citizens  of  another  State."  ^ 

§  102.  Privileges  of  One  State  Not  Carried  into  Other  States. 

The  comity  clause  does  not  entitle  a  citizen  within  his  own 
Stute  to  privileges  and  immunities  which  may  be  granted  by 
other  States  to  their  citizens.  In  other  words,  it  does  not  require 
that  when  a  right  is  granted  by  any  one  of  the  States  of  the  Union 
to  its  citizens,  it  thereby  becomes  a  right  which  all  the  other 
States  must  grant  to  their  citizens.  This  claim,  extreme  as  it 
may  appear,  was  raised  in  McKane  v.  Durston^^  but  negatived 

li  The  opinion  continues :  "  If  Virginia  had  by  law  provided  for  the  sale  of 
its  once  vast  public  domain,  and  a  division  of  the  proceeds  among  its  own 
people,  no  one,  we  venture  to  say,  would  contend  that  the  citizens  of  other 
States  had  a  constitutional  right  to  the  enjoyment  of  this  privilege  of  Virginia 
citizenship.  Neither  if,  instead  of  selling,  the  State  h;i4  appropriated  the 
same  property  to  be  used  as  a  common  by  its  people  for  the  purposes  of 
agriculture,  could  the  citizens  of  other  States  avail  themselves  of  such  a 
privilege.  And  the  reason  is  obvious;  the  right  thus  granted  is  not  a  privilege 
or  immunity  of  general  but  of  special  citizenship.  It  does  not  *  belong  of  right 
to  the  citizens  of  all  free  government,'  but  only  to  the  citizens  of  Virginia,  on 
account  of  tlie  peculiar  circumstances  in  which  they  are  placed.  They,  and 
they  alone,  owned  the  property  to  be  sold  or  used,  and  they  alone  had  the 
power  to  dispose  of  it  as  they  saw  fit.  They  owned  it  not  by  virtue  of  citizen- 
ship merely,  but  of  citizenship  and  domicile  united ;  that  is  to  say,  by  virtue 
of  a  citizenship  confined  to  that  particular  locality.  The  planting  of  oyster* 
in  the  soil  covered  by  water  owned  in  common  by  the  People  of  the  State  is 
not  diflferent  in  principle  from  that  of  planting  corn  upon  dry  land  held  in 
the  same  way.  Both  are  for  the  purpose  of  cultivation  and  profit;  and  if  the 
State,  in  the  regulation  of  its  public  domain,  can  grant  to  its  own  citizens 
the  exclusive  use  of  di-y  lands,  we  see  no  reason  why  it  may  not  do  the  same 
thing  in  respect  to  such  as  are  covered  by  water.  And  as  all  concede  that  a 
State  may  grant  to  one  of  its  citizens  the  exclusive  use  of  part  of  the  common 
property,  the  conclusion  would  seem  to  follow,  that  it  might  by  appropriate 
kgislation  confine  the  use  of  the  whole  to  its  own  people  alone." 

i>153  U.  S.  684;  14  Sup.  Ct.  Rep.  913;  38  L.  ed.  867. 
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by  the  court  as  scarcely  worth  an  argument  "  Whatever  may 
be  the  scope  of  Section  2  of  Article  IV,"  said  the  court,  .  .  . 
"  the  Constitution  of  the  United  States  does  not  make  the  privi- 
leges and  immunities  enjoyed  by  the  citizens  of  one  State  under 
the  Constitution  and  laws  of  that  State,  the  measure  of  the  privi- 
lege and  immunities  to  be  enjoyed,  as  of  right,  by  the  citizens  of 
another  State  under  its  Constitution  and  laws.  ...  A  citation 
of  authorities  upon  the  point  is  unnecessary." 

It  also  scarcely  needs  argument  that  under  this  equal  privileges 
clause  a  citizen  of  one  State  residing,  or  having  legal  interests  in 
another  State,  may  not  lay  claim  to  privileges  and  immunities 
which  his  own  State  grants  him,  but  which  the  other  State  does 
not  grant  to  its  own  citizens. 

In  Paul  V.  Virginia'*  the  court  say:  "  The  privileges  and  im- 
munities secured  to  citizens  of  each  State  in  the  several  States, 
by  the  provision  in  question,  are  those  privileges  and  immuni- 
ties which  are  common  to  the  citizens  in  the  latter  States  under 
their  Constitution  and  laws  by  virtue  of  their  being  citizens. 
Special  privileges  enjoyed  by  citizens  in  their  own  States  are 
not  secured  in  other  States  by  this  provision.  It  was  not  in- 
tended by  the  provision  to  give  to  the  laws  of  one  State  any  opera- 
tion in  other  States.  They  can  have  no  such  operation,  except  by 
the  permission,  express  or  implied,  of  those  States." 

>;;  103.  Corporations  not  Citizens  within  the  Meaning  of  the 
Comity  Clause. 
In  Paul  V.  Virginia  the  doctrine,  never  since  questioned,  was 
laid  down  that  a  corporation  is  not  a  citizen  within  the  meaning 
of  the  term  as  used  in  the  comity  clause.  Inasmuch  as  a  corpora- 
tion is  the  mere  creation  of  local  law,  the  court  declare  it  can 
have  no  legal  existence,  or  right  to  do  business,  beyond  the  limits 
of  the  sovereignty  by  which  it  is  created.  In  other  words,  the 
interstate  comity  clause  of  the  federal  Constitution  does  not  neces- 
sitate the  recognition  by  the  several  States  of  corporations  created 
by  any  of  the  other  States.     '*  Having  no  absolute  right  of  recog- 

14  8  Wall.  IGS;   10  L.  cd.  3.57. 
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nition  in  other  States/*  the  court  say,  "  but  depending  for  such 
recoguitioii  and  enforcement  of  its  contracts  upon  their  assent,  it 
follows,  as  a  matter  of  course,  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  those  Stiitas  may  think  jtroper 
to  impose.  They  may  exclude  the  foreign  corporation  entirely, 
tliey  may  restrict  its  business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of  its  contracts  with  their 
citizens  as  in  their  juilgment  will  best  promote  the  public  in- 
terest.   The  whole  matter  rests  in  their  discretion.** 

This  principle  of  state  omnipotence  when  dealing  with  the  cor- 
porations of  other  States  is,  howe%*er,  limite<l  in  three  \ery  im- 
portant respects.  In  so  far  as  such  corporations  are  engaged  in 
the  conduct  of  interstate  commerce  they  may  not  he  controlled, 
the  regulation  of  this  subject  being  exclusively  a  federal  concern; 
tliey  may  not  be  deprived  of  property  without  due  process  of  law 
<>r denied  the  equal  protection  of  the  laws;  and  the  obligation  of 
contracts  entered  into  with  them  may  not  be  irapaired.^^ 

An  instructive  construction  by  the  Supreme  Court  of  the  comity 

<^au.^e  in  its  application  to  corporations  is  to  be  found  in  the  case 

^^  Blake  \\  McClung,^^  decided  in  1S1)8.     In  that  case  was  held 

Btieonstitntional  an  act  of  the  State  of  Tennessee  which  provided 

toat  resident  creditors  of  mining  and  manufacturing  corporations 

chartered  in  other  States,  and  doing  business  in  the  State  of 

■Tmnessee  should  have  "  a  priority  in  the  distribution  of  assets, 

<^f  subjection  to  the  sajne,  or  any  part  thereof,  to  the  payment  of 

debts  over  all  simple  contract  creditors,  being  residents  of  any 

other  country  or  countries."     After  calling  attention  to  the  fact 

that    the  court  had  never  attempted  to  give  an  exact  or  compre- 

heasvve  definition  of  the  clause  ''  privileges  aiid  immunities  ' '  but 

tad  deemed  it  '*  safe,  and  more  in  accordance  with  the  duty  of 

a  iudicial  tribunal,  to  leave  its  meaning  to  be  determined  in  each 

^^^,  upon  a  view  of  the  particular  rights  asserted  and  denied 

therein/*  the  court  nevertheless  goes  on  to  quote  with  approval 

^ These  Umitations  wiU  be  more  fuUy  treateii  in  later  cliaptera. 
"172  U.  8.  239;   19  Sup.  Ct.  Rep.  165;  43  L.  cd.  432. 
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the  enumeration  of  Justice  Washington  in  Corfirid  t.  Coej^ 
and  that  given  in  the  opinion  of  the  court  in  Paul  v.  Viiginia  and 
Ward  V.  Maryland.  The  opinion  then  continues:  ^'^ These  prin- 
ciples have  not  been  modified  by  any  subsequent  decision  of  this 
court.  The  foundation  upon  which  the  above  cases  rest  cannot, 
however,  stand,  if  it  be  adjudged  to  be  in  the  power  of  one  State, 
when  establishing  regulations  for  the  conduct  of  private  business 
of  a  particular  kind,  to  give  its  own  citizens  essential  privileges 
connected  with  that  business  which  it  denies  to  citizens  of  otlier 
States.  By  the  statute  in  question  the  British  company  was  to  be 
deemed  and  taken  to  be  a  corporation  of  Tennessee,  with  authority 
to  carry  on  its  business  in  that  State.  It  was  the  right  of  citizens 
of  Tennessee  to  deal  with  it,  as  it  was  their  right  to  deal  with 
corporations  created  by  Tennessee.  And  it  was  equally  the  right 
of  citizens  of  other  States  to  deal  with  that  corpofati<m.  The 
State  did  not  assume  to  declare,  even  if  it  could  legally  have  de- 
clared, that  that  company,  being  admitted  to  de  business  in 
Tennessee,  should  transact  business  only  widi  citizens  of  Tennes- 
see, or  should  not  transact  business  with  citizens  of  other  States^ 
Xo  one  would  question  the  right  of  the  individual  plaintiffs  in. 
error,  although  not  residents  of  Tennessee,  to  sell  their  goods  to 
that  corporation  upon  such  terms  in  respect  of  payment  as  might 
be  agreed  upon,  and  to  ship  them  to  the  corporation  at  its  place  of 
business  in  that  State.  But  the  enjoyment  of  these  rights  is  ma- 
terially obstructed  by  the  statute  in  question;  for  that  statute,  by 
its  necessary  operation,  excludes  citizens  of  other  States  from 
transacting  business  with  that  corporation  upon  terms  of  ©quality 
with  citizens  of  Tennessee.  We  hold  such  discrimination  against 
citizens  of  other  States  to  be  repugnant  to  the  second  section,  of 
the  fourth  article  of  the  Constitution  of  the  United  States,  al- 
though generally  speaking,  the  State  has  the  power  to  prescribe 
the  conditions  upon  which  foreign  corporations  may  enter  into 
its  territory  for  purposes  of  business.  Such  a  power  cannot  be 
exerted  with  the  effect  of  defeating  or  impairing  rights  secured  to 
citizens  of  the  several  States  by  the  supreme  law  of  the  land. 


Interstate  Relations:  the  Comity  Clause.         221 

Indeed,  all  the  powers  possessed  by  a  State  must  be  exercised  con- 
sistently with  the  privileges  and  immunities  granted  or  protected 
by  the  Constitution  of  the  United  States."  " 

17  Chief  Justice  FuUer  and  Jmtioe  Brewer  disfiented.  For  later  decisions 
with  reference  to  the  conditions  that  the  States  may  constitutionally  impose 
npon  foreign  corporations,  see  Blake  v.  McClung,  176  U.  S.  64;  20  Sup.  Ct. 
Kep.  307;  44  L.  ed.  371;  Sully  v.  American  National  Bank,  178  U.  S.  289; 
20  Sup.  Ct.  Rep.  936;  44  L.  ed.  1072;  Waters-Pierce  Oil  Co.  v.  Texas,  177 
U.  S.28;  20  Sup.  Ct.  Bep.  518;  44  L.  ed.  657;  Orient  Insurance  Co.  v.  Daggs, 
172  U.  S.  557;  19  Sup.  Ct  Rep.  281;  43  L.  ed.  552;  W.  U.  Tel.  Co.  v.  Kansas, 
216  U.  S.  1;  30  Sup.  Ct  Rep.  190;  Pullman  Co.  v.  Kansas,  218  U.  S.  56;  30 
Sup.  a  Bep.  238. 


CHAPTER  XIV. 

INTERSTATE  RELATIONS:  EXTRADITION. 
§  104.  Interstate  Extradition. 

The  Constitution  provides  that  "  a  person  charged  in  any  Stat€ 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  State,  shall  on  demand  of  the  executive 
authority  of  the  State  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  State  having  jurisdiction  of  the  crime."  ^ 

In  the  case  of  Kentucky  v.  Dennison,-  decided  by  the  Supreme 
Court  in  1860,  the  respective  powers  and  duties  of  the  State  and 
Federal  Governments  in  respect  to  the  extradition  of  criminals, 
came  up  for  adjudication.  Congress  had  passed  a  law  declaring 
that,  upon  request  from  the  State  from  which  the  fugitive  has 
escaped,  *^  it  shall  be  the  duty  of  the  executive  authority  of  the 
State  "  to  cause  the  fugitive  to  be  seized  and  delivered  to  the  agent 
of  the  demanding  State.  Dennison,  the  governor  of  Ohio,  refused 
the  request  of  the  Commonwealth  of  Kentucky  to  surrender  a 
fugitive  from  her  borders.  Thereupon  a  mandamus  was  asked 
from  the  federal  court  to  compel  him  to  do  so.  This  writ  the 
Supreme  Court  in  a  unanimous  opinion  refused  to  issue,  the  argu- 
ment of  Taney,  who  prepared  the  opinion  of  the  court,  being  as 
follows :  The  duty  of  providing  by  law  the  regulations  necessarv 
for  carrying  into  effect  this  right  to  extradition  manifestly  be- 
longs to  Congress.  ^'  For,''  said  Taney,  "  if  it  was  left  to  the 
States,  each  might  require  different  proof  to  authenticate  the 
judicial  proceedings  upon  which  the  demand  was  founded." 
Furthermore,  Taney  declared,  the  duty  that  is  laid  upon  the 
governors  of  States  by  the  Constitution  and  by  the  laws  that  Con- 
gress had  jiassed  regulating  the  subject  is  a  mere  ministerial  duty, 
and,  therefore,  one  the  performance  of  which  may  ordinarily  be 

lArt.  IV,  See.  2,  CI.  2. 

2  24  How.  6G;  16  L.  ed.  717. 
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compelled  by  the  courts.  Continuing  he  held  that  the  clause  in 
question  by  the  use  of  the  words  ^^  treason,  felony  or  other  crime," 
properly  included  every  act  forbidden  and  made  punishable  by  a 
State,  and  did  not  leave  to  the  governor  of  a  State  to  which  a 
fugitive  from  justice  might  flee,  the  right  to  refuse  to  surrender 
him  upon  the  ground  that  the  act  in  question  was  not  one  made 
punishable  by  the  law  of  the  State  of  which  he  was  the  chief 
executive.  "  The  argument  on  behalf  of  the  governor  of  Ohio," 
said  Taney,  "  which  insists  upon  excluding  from  this  clause  new 
offenses  created  by  a  statute  of  the  State  and  growing  out  of  its 
local  institutions,  and  which  are  not  admitted  to  be  offenses  in 
the  State  where  the  fugitive  is  found,  nor  so  regarded  by  the  gen- 
eral usage  of  civilized  nations,  would  render  the  clause  useless 
for  any  practical  purpose.  For  where  can  the  line  of  division 
be  drawn  with  anything  like  certainty  ?  Who  is  to  mark  it  ?  The 
governor  of  the  demanding  State  would  probably  draw  one  line, 
and  the  governor  of  the  other  State  another.  And  if  they  dif- 
fered, who  is  to  decide  between  them  ?  Under  such  a  vague  and 
indefinite  construction,  the  article  would  not  be  a  bond  of  peace 
and  union,  but  a  constant  source  of  controversy  and  irritating 
discussion.  It  would  have  been  far  better  to  omit  it  altogether, 
and  to  have  left  it  to  the  comity  of  the  States,  and  their  own 
sense  of  their  respective  interests,  than  to  have  inserted  it  as  con- 
ferring a  right  and  yet  defining  that  right  so  loosely  as  to  make 
it  a  never  failing  subject  of  dispute  and  ill  will."  Also,  he  de- 
clared, it  is  certain  that  the  words  "  it  shall  be  the  duty  "  when 
employed  in  the  ordinary  acts  of  legislation,  imply  an  assertion 
of  the  right  to  command  and  coerce  obedience.  *^  But,"  said 
Taney,  "  looking  to  the  subject-matter  of  this  law,  and  the  rela- 
tions which  the  United  States  and  the  several  States  bear  to  each 
other,  the  court  is  of  opinion  the  words  '  it  shall  be  the  duty ' 
were  not  used  as  mandatory  and  compulsory,  but  as  declaratory 
of  the  moral  duty  which  this  command  create<l,  when  Congress 
had  provided  the  mode  of  carrying  it  into  execution.  The  act 
does  not  provide  any  means  to  compel  the  execution  of  this  duty, 
nor  inflict  any  punishment  for  neglect  ov  refusal  on  the  part  of 
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the  executive  of  the  State ;  nor  is  there  any  idause  otr  pi>ovifiieii  in 
the  Constitution  which  armfi  the  government  ef  the  United  States 
with  this  power-  Indeed,  such  a  power  would  place  «very  State 
under  the  control  and  dominion  of  the  General  Government,  even 
in  the  administration  of  ite  internal  concerns  and  reserved  rights. 
And  we  think  it  clear  that  the  Federal  Grovemment,  under  the 
Constitution,  has  no  power  to  impose  on  a  state  offioer,  as  such, 
any  duty  whatever,  and  compel  him  to  perform  it  ...  It  is 
true  that  Congress  may  authorize  a  particular  state  offioer  to  per- 
form a  particular  duty;  but  if  ho  declines  to  do  so,  it  does  not 
follow  that  he  may  be  coerced  or  punished  for  his  refusaL" 

There  have  since  been  a  number  of  occasuxos  in  which  a  gov- 
ernor of  one  State  has  refused  the  extraditicm  of  a  person  found 
within  its  borders  and  who  had  admittedly  oorae  from  the  State 
which  asked  for  his  return.  A  notable  instance  was  the  refusal 
of  the  governor  of  Indiana  to  permit  the  extradition  of  ex- 
Governor  Taylor  of  Kentucky  who  was  indicted  in  the  latter  State 
as  having  been  a  party  to  the  murder  of  Governor  <jloebel. 

§  105.  Extradition  by  the  States  of  the  Union  to  Foreign  States. 

In  1S40  the  Supreme  Court  was  called  upon  to  pass  upon  the 
question  whether  it  lies  within  the  constitutional  power  of  the 
individual  States  of  the  Union  to  surrender  fugitives  from  justice 
to  a  foreign  government.^  This  point  the  court  found  it  so  diffi- 
cult to  decide  that,  after  holding  it  under  advisement  for  a  long 
time,  it  divided  equally  and  was,  therefore,  unable  to  render  an 
opinion  as  the  opinion  of  the  court,  though,  according  to  its  prac- 
tice in  such  cases,  it  affinned  the  decision  of  the  court  below 
Taney  in  his  individual  opinion  took  the  ground  that  the  surren 
der  of  fugitives  from  justice  is  a  matter  that  properly  falls  withir 
the  general  field  of  international  relations,  and  that  the  contro 
of  this  field  being  exclusively  vested  in  the  Federal  Government 
the  States  are  absolutely  excluded  therefrom,  and,  therefore,  can- 
not, constitutionally,  exercise  the  right  of  extraditing  to  foreigi 
countries  fugitives  from  tiiem  to  their  own  territories,     "  Th< 

3  Holmes  v.  Jennison,  14  Pet.  540;  10  L.  ed.  579. 
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power  m  question/'  he  dt'ckrcil,  **  from  its  nature,  cannot  be  a 

concurrent  one,  to  be  exercised  both  by  the  States  and  the  General 

Gov^ernment.       It  must  belong,  exclusively,   to  the   one   ur   the 

other."    With  Taney  agreed  Story,  McLeaii,  and  Wa^me,    Thomp- 

son,  Barber  and  0^atron,  however,  in  their  opinions,  took  the  view^ 

that  the  action  of  the  governor  of  Vennont  was  not  subject  to 

e-^xamination  upon  the  part  of  the  federal  court,  because  there  then 

existed  no  treaty  between  the  United  States  and  the  country  to 

Ajvhieh  the  prisoner  was  to  be  extradited,  which  the  governor's 

action  could  be  said  to  riohite-     Baldwin  in  a  separate  opinion 

sustained  the  power  of  the  State  upon  the  ground  that  it  was  a 

legitimate  exercise  of  its  police  power  to  obtain  riddance  of  an 

onrlesirable  inhabitant. 

It  would  seem  that  the  law  upon  this  point  remained  in  thi-* 
im&ettled  state  until  1^86  when,  iu  the  case  of  Unite*!  States  v 
Ranscher*  the  Supreme  Court  declared,  without  dissent,  that 
**  there  can  be  little  <loubt  of  the  soundness  of  the  opinion  of  Chief 
•lustice  Taney,  that  the  power  exercised  by  the  governor  of  Ver^ 
luont  is  a  part  of  the  foreign  intercourse  of  this  country  which 
lias  undoubtedly  been  conferred  upon  the  Federal  Government; 
sind  that  it  is  clearly  included  in  the  treaty-making  power  and  the 
'Corresponding  power  of  appointing  and  receiving  ambassadors  and 
other  public  ministers.  There  is  no  necessity  for  the  States  to 
<^uter  upon  the  relations  with  foreign  nations  which  are  neces^ 
warily  implied  in  the  extradition  of  fugitives  from  justice  foimd 
within  the  limits  of  the  St4ite,  as  there  is  none  why  they  should 
^  dieir  own  name  make  demand  upon  foreign  nations  for  the 
^'^ender  of  such  fugitives.  At  this  time  of  day»  and  aft^r  the 
f^peated  exauiinatious  which  have  been  made  by  this  court  into 
the  powers  of  the  Federal  Government  to  deal  with  all  such  inter- 
^lational  questions  exclusiyely,  it  can  hardly  be  admit teil  that,  even 
"I  the  absence  of  trenties  or  acts  of  Congress  on  the  subject,  the 
extradition  of  a  fugitive  from  justice  can  become  the  subject  of 
^^gotiations  between  a  State  of  this  Union  and  a 
P>verninent.'' 


foreign 


U19  U.  S.  407;  7  Sup.  Ct.  Rep.  234;  30  L.  ed,  125. 
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This  question  may  probably  be  now  considered  definitely 
settled,  but  it  is  interesting  to  observe  that  the  declaration  set- 
tling it  was,  after  all,  a  pure  dictum,  the  point  not  being  involved 
in  the  case  in  which  it  was  made. 

A  number  of  decisions  have  held  that  the  asylum  State  may 
satisfy  the  demands  of  its  own  laws  before  surrendering  a  fugi- 
tive to  the  State  from  which  he  has  fled.  '*  When  a  demand  is 
properly  made  by  the  governor  of  one  State  upon  the  governor  of 
another,  the  duty  to  surrender  is  not  absolute  and  unqualified. 
It  depends  upon  the  circumstances  of  the  case.  If  the  laws  of 
the  latter  case  have  been  put  in  force  against  the  fugitive,  and 
Le  is  imprisoned  there,  the  demands  of  those  laws  may  first  be 
satisfied."  ^ 

§  106.  Auxiliary  Legislation  by  the  States. 

The  power  of  Congress  by  legislation  to  render  effective  the 
extradition  clause  is  not  exclusive,  and  does  not,  therefore,  exclude 
the  power  of  the  State  to  enact  measures  auxiliary  thereto.  In- 
deed, such  additional  legislation  is,  in  general,  necessary,  as,  foi 
example,  laws  for  inquiry  into  the  fact  whether  the  person 
demanded  was  actually,  and  not  constructively,  within  the  Statfi 
claiming  him.  when  the  offense  charged  was  committed.® 

§  107.  Judicial  Examination  of  Elxtradition  Proceedings. 

"  Upon  the  executive  of  tjhe  State  rests  the  responsibility  of 
determining,  in  some  legal  mode,  whether  [the  one  claimed]  is 
a  fugitive  of  the  demanding  State.  He  does  not  fail  in  duty  if 
he  makes  it  a  condition  precedent  to  the  surrender  of  the  accused 
that  it  be  shown  to  him,  by  competent  proof,  that  the  accused  is. 
in  fact,  a  fugitive  from  the  justice  of  the  demanding  State."  " 

6  Taylor  v.  Taintor,  16  WaU.  366;  21  L.  ed.  287. 

6  Ex  parte  McKean,  3  Hughes  (U.  S.),  23;  Ew  parte  Amnions,  34  Ohio 
St.  518.    See  3  Fed  Statutes  Annotated,  79,  note. 

TEw  parte  Reggel,  114  U.  S.  642;  5  Sup.  Ct.  Rep.  1148;  29  L.  ed.  250.  In- 
dependent proof  apart  from  its  requisition  papers  that  the  accused  is  a  fugitlTe 
from  justice  need  not,  however,  be  demanded  by  the  governor  of  the  surrender- 
ing State.    Pettibone  v.  Nichols,  203  U.  S.  192. 


Intekstate  Reijitioxs:  Extradition. 


227 


The  governor  cannot  be  eonipelled  by  judicial  process,  state  or 
Inderal,  to  take  action,  but  where  he  has  acted,  his  action  may  be 
inquired  into  by  the  courts.  Thus  in  Koberts  v,  Reill^'^  the  court 
^y:  **The  Act  of  Congress  (§  5278,  R.  SO  makes  it  the  duty 
o£  the  executive  authority  of  the  State  to  which  such  person  has 
fl^J,  to  cause  the  arrest  of  the  alleged  fugitive  from  justice, 
^lienever  the  executive  authority  of  any  State  demands  such 
person  as  a  fugitive  from  justice,  and  produces  a  copy  of  an 
indietment  found  or  affidavit  made  before  a  ma^strate  of  nnv 
St3.te,  charging  the  person  demanded  with  having  committed  the 
crime  therein,  certified  as  authentic  by  the  governor  or  chief 
H^agistrate  of  the  State  from  whence  the  person  so  charged  has 
fled.  It  must  appear,  therefore,  to  the  governor  of  the  State 
to  %vhom  such  a  demand  is  presented,  before  he  can  lawfully  coni- 
plj'  with  it;  first,  that  the  person  demanded  is  substantially 
charged  with  a  crime  against  the  laws  of  a  State  from  whose 
justice  he  is  alleged  to  hav©  fled,  by  an  indictment  or  an  affidavit, 
certified  as  authentic  by  the  governor  of  the  State  making  the 
demand;  and  second,  that  the  person  demanded  is  a  fugitive  from 
^  the  jastice  of  the  State  the  executive  authority  of  which  makes 
^H^B  demand.  The  first  of  these  prerequisites  is  a  question  of  law 
^Bvud  ig  always  open  upon  the  face  of  the  papers  to  judicial  inquiry, 
^^on  an  application  for  a  discharge  under  a  Avrit  of  habeas  corpus. 
The  second  is  a  question  of  fact,  which  tlie  governor  of  the  State 
apcu  whom  the  demand  is  made  must  decide,  upon  such  evidence 
^  he  may  deem  satisfactory.  How  far  his  decision  may  be 
vie\^ed  judicially  in  proceedings  in  habeas  corpus,  or  whether  it 
I*  not  conclusive,  are  questions  not  setded  by  harmonious  judi- 
cial decisions,  nor  by  any  authoritative  judgment  of  this  court. 
It  ia  conceded  that  the  determination  of  the  fact  by  the  executive 
rf  the  State  in  issuing  his  warrant  of  arrest,  upon  a  demand  made 
on  that  ground,  whether  the  writ  contains  a  recital  of  an  express 
finding  to  that  effect  or  not,  must  be  regarded  as  sufficient  to 
jmtify  the  removal  until  the  presumption  in  its  favor  is  over- 
thrown by  contrary  proof." " 

'116  U.  S.  80;  6  Sup.  Ct  Rpp.  2J>1;  29  L.  ed.  544. 

'See  aUci  Hyatt  v.  New  York,  IS8  U,  S.  6iil;  23  Sup.  Ct.  Rep    450;  47 
L  Hi,  657* 
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§  106.  Abduction  and  F<M:cible  Retiim  of  Fugxtxves  from  Justice. 

It  has  been  decided^^  that  where  a  fugitive  has  been  forcibly 
abducted,  without  being  extradited,  from  a  State  to  wliich  he  had 
fled  to  the  State  from  which  he  had  fled,  neither  the  Federal 
Government,  nor  the  State  whose  peace  has  thus  been  violated,  nor 
the  abducted  one,  has  legal  redress,  unless,  indeed,  the  governor 
of  the  State  to  which  he  has  been  taken  is  willing  to  return  him, 
and  to  extradite  the  persons  participating  in  the  abduction.    The 
case  of  Mahon  grew  out  of  the  following  facts.    Mahon,  charged 
with  murder  in  the  State  of  Kentucky,  fled  to  West  Virginia. 
During  a  correspondence  between  the  governors  of  the  two  States 
regarding  extradition,  he  was  forcibly  abducted  from  the  latter 
State  and  taken  to  the  former  State,  and  there  confined  in  jail 
pending  his  trial  for  murder.     Thereupon  the  governor  of  West 
Virginia,  on  behalf  of  that  State,  presented  in  a  District  Court 
of  the  United  States  a  petition  stating  these  facts,  and  adding 
that  he  had  made  a  requisition  upon  the  governor  of  Kentucky 
that  Mahon  be  released  and  returned  to  West  Virginia,  but  that 
such  requisition  had  been  refused.     Therefore,  a  writ  of  habeas 
corpus  was  prayed  directed  to  the  keeper  of  the  jail  where  Mahon 
was  confined.     A  similar  petition  was  filed  by  Mahon  himself. 
Upon  return  of  the  writ  the  motion  for  discharge  was  denied  by 
the  court ;  appeal  was  taken  to  the  Circuit  Court,  where  the  onler 
of  the  lower  court  was  affirmed;  and  from  this  order  an  api»eal 
was  taken  to  the  Supreme  Court.     In  its  opinion,  affirming  the 
action  of  the  lower  tribunals,  the  Supreme  Court  say:   "If  the 
States  of  the  Union  were  possessed  of  an  absolute  sovereignty, 
instead  of  a  limited  one,  they  could  demand  of  each  other  repara- 
tion for  an  unlawful  invasion  of  their  territory  and  the  surrender 
of  parties  abducte<l,  and  of  parties  conmiitting  the  offense,  and  in 
case  of   refusal    to   comply   with   the   demand,   could   resort  to 
reprisals,  or  take  any  other  measures  that  they  might  deem  neces- 
sary as  redress  for  the  past  and  security  for  the  future.    But  the 
States  of  the  Union  are  not  absolutely  sovereign.     Their  soTe^ 
eignty  is  qualified  and  limited  by  the  conditions  of  the  federal 

M  Mahon  v.  Justice,  127  U.  S.  700;  8  Sup.  Ct-  Rep.  1204;  32  L.  ed.  283. 
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Constitution.     They  cannot  declare  war  or  authorize  reprisals  on 
other  States,     Their  ability  to  prevent  the  forcible  abduction  of 
persons  from  their  territory  consists  solely  in  their  power  to  pun- 
ieli    all  violations  of  their  criiniiial  laws  committed  within  it, 
hether  by  their  own  citizens  or  by  the  citizens  of  other  States. 
If  such  violators  have  escaped  from  the  jurisdiction  of  the 
State  invaded,  their  surrender  can  be  secured  upon  proper  demand 
on  the  executive  of  the  State  to  which  they  have  fled.    The  sur- 
render of  the  fugitives  in  such  ca^es,  to  the  State  whose  laws 
have  been  violated,  is  the  only  aid  provided  by  the  laws  of  the 
Lnited  States  for  the  punishment  of  depreciations  and  violence 
committed  in  one  State  by   intruders  and  lawless  bands  from 
ftnother  State.    The  offenses  committed  by  such  parties  are  against 
e  State;  and  the  laws  of  the  United  States  merely  provide  the 
Bans  by  which  their  presence  can  be  secured  in  case  they  have 
fled    from  its  justice,     Xo  mode  is  provided  by  which  a  person 
ii^a^vfully  abducted  from  one  State  to  another  can  be  restored 
to  the  State  from  which  he  was  taken,  if  held  upon  any  process 
of  law  for  offenses  against  the  State  to  which  he  has  l>eGn  carried. 
^  laot  thus  held  he  can,  like  any  other  person  deprived  of  hia 
Uber^ty,  obtain  his  release  on  habeas  corpus,     \Yhether  Congress 
'^^ght  not  provide  for  the  compulsory  restoration  to  the  State  of 
parties  wrongfully  abducte<l  from  its  territory  upon  application 
^^  the  parties,  or  of  tlie  State,  and  whether  such  provision  would 
not  greatly  tend  to  the  public  peace  along  tlie  borders  of  the  several 
States,  are  not  matters  for  preseut  consideration.     It  is  sufficient 
low   that  no  means  for  such  redress  through  the  courts  of  the 
1  nitffd  States  have  as  yet  been  provided/^  ^^ 

'^^JoitJoe  Brmi!ey  wna  not  coTi%*iut*d  by  this  argunient.    He  snid:     **I  dis- 

•^^t  from  the  judgment  of  the  court  in  this  cojh?.    In  my  opinion,  the  writ  of 

***hea«  corpus  was  properly  issued,  and  the  prifioner,  Malion,  should  have  been 

di^chargipil  and  permitted  to  return  to  West  Virpjinia,     H«  was  kidnapp*^  and 

cwried  into  Kentucky  in  plain  violiitian   of  the   Constitution  of  the  United 

SUtea,  and  is  detained  there  in  continued  violation  thereof.     It  is  true,  he  ia 

cWpfpd  with  having  comroittod  a  crime  in  Kentuekr.     Hut  the   Constihitron 

?^^iiW8  a  poaceable  remedy  for  procuring  the  Burrender  of  persons  chnrged 

^th  crime  and  fleeing  into  another  State.    TIiis  provision  of  the  Constitution 

I'M  tvo  objects;  the  procuring  posseBSion  of  the  offender,  and  the  prevention 
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In  Pettibone  v.  Xichols*-  the  court  held  that  because  the  8ll^ 
rendered  one  had  been  given  no  opportunity  at  the  time  of  his 
arrest  to  test  in  the  courts  of  the  surrendering  State  the  l^lity 
of  the  extradition,  no  federal  right  had  been  violated.  **  That 
he  had  no  reasonable  opportunity  to  present  these  facts  before 
being  taken  from  Colorado/'  said  the  court,  "  constitutes  no  l^al 
reason  why  lie  should  be  discharged  from  the  custody  of  die 
Idaho  authorities.  Xo  obligation  was  imposed  by  the  Constitu- 
tion or  laws  of  the  United  States  upon  the  agent  of  Idaho  to  so 

of  irritation  between  the  States,  which  might  arise  from  giving  asylum  to 
each  other's  criminals,  and  from  violently  invading  each  other's  territory  to 
capture  them.  It  clearly  implies  that  there  shall  be  no  resort  to  force  for  this 
purpose.  The  Constitution  has  abrogated,  and  the  States  have  surrendered,  tU 
right  to  obtain  redress  from  each  other  by  force.  The  Constitution  was  made 
to  'establish  justice*  and  'insure  domestic  tranquillity;'  and  to  attain  this 
end  as  between  the  »States  themselves,  tlie  judicial  power  was  extended  *to 
controversies  between  two  or  more  States,'  and  they  were  enjoined  to  deliver 
up  to  each  other  fugitives  from  justice  when  demanded,  and  even  fugitives 
from  service.  This  manifest  care  to  provide  peaceable  means  of  redress  between 
them  is  utterly  irreconcilable  with  any  right  to  redress  themselves  by  force 
and  violence;  and,  of  course,  what  is  unconstitutional  for  the  States  is  uncon- 
stitutional for  their  citizens.  ...  A  requisition  would  not  apply.  That  is 
provided  for  by  the  extradition  of  fugitives  from  justice.  It  would  apply  for 
the  delivery  up  of  the  kidnappers,  but  not  for  the  restoration  of  their  victim. 
It  is  a  special  constitutional  remedy,  addressed  by  the  executive  of  one  State  to 
the  executive  of  another,  imposing  a  constitutional  duty  of  extradition  when 
properly  made  in  a  proper  case.  But  the  present  case  is  a  different  one.  It 
is  not  the  surrender  of  a  fugitive  from  justice  which  is  sought,  but  the  sur- 
render of  a  citizen  unconstitutionally  abducted  and  held  in  custody.  There 
must  be  some  remedy  for  such  a  wrong.  It  cannot  be  that  the  States,  in 
surrendering  their  right  of  obtaining  redress  by  military  force  and  reprisals, 
have  no  remedy  whatever.  It  was  suggested  by  the  counsel  that  tlie  State  of 
We-t  Virginia  might  sue  the  State  of  Kentucky  for  damages.  This  suggei?tion 
could  not  have  been  seriously  made.  No;  the  remedy  adopted  was  the  proper 
one.  IIal)eas  corpus  is  not  only  the  proper  legal  remedy,  but  a  most  salutary 
one.  It  is  calculated  to  allay  strife  and  irritation  between  the  State3  by 
securing  a  judicial  and  peaceful  decision  of  the  controversy." 

In  Ker  v.  Illinois  (110  U.  S.  436;  7  Sup.  Ct.  Rep.  225;'  30  L.  ed.  421)  tlie 
plaintifT  urged  that  in  violation  of  law  he  had  lieen  seized  in  a  foreign  country 
and  forcibly  brought  against  his  will  into  the  United  States,  in  violation  of  a 
treaty  between  the  United  States  and  the  foreign  country,  and  in  violation  of 
the  Fourteenth  Amendment.  Tlie  court  held,  in  a  unanimous  opinion,  that 
notwithstanding  the  illegal  methods  pursued  in  bringing  the  accused  within 
the  State,  there  had  been  no  violation  of  a  federal  right. 

12  203  U.  S.  192;  27  Sup.  Ct.  Rep.  Ill;  51  L.  ed.  148. 
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ime  the  arrest  of  the  petitioner,  and  so  conduct  his  deportation 
Toni  Colorado  as  to  afford  him  a  convenient  opportunity  before 
lome  judicial  tribunal  sitting  in  Colorado,  to  test  the  question 
whether  he  was  a  fugitive  from  justice,  and,  as  such,  liable,  under 
the  act  of  Congress,  to  be  conveyed  to  Idaho  for  trial  there.'' 

In  this  case  it  was  decided  also  that  the  fact  that  the  illegal 
abduction  from  the  State  was  by  persons  acting  under  the  author- 
ity of  that  State  did  not  take  the  case  out  of  the  operation  of  the 
doctrine  laid  down  in  the  Mahon  case.*^ 

S  109.  Trial  for  Offenses  Other  than  Those  for  which  Extradited. 

In  United  States  v.  Rauscher^*  was  considered  the  question 
whether  a  fugitive  extradited  from  a  foreign  country  in  pursuance 
)f  a  treaty  between  that  country  and  the  United  States  covering 
the  crime  charged,  could,  after  coming  into  the  custody  of  the 
United  States,  be  tried  upon  another  minor  offense  not  covered  by 
the  treaty.    The  court  held  that  he  could  not  be.^* 

In  Lascelles  v.  Georgia,*®  however,  it  was  held  that,  as  to 
fugitives  from  one  State  of  the  Union  to  another,  this  may  be 
lone.  "  The  fallacy  of  the  argument  [that  this  may  not  be 
done],"  said  the  court,  "lies  in  the  assumption  that  the  States 
of  the  Union  occupy  toward  each  other,  in  respect  to  fugitives 
from  justice,  the  relation  of  foreign  nations,  in  the  same  sense 
in  which  the  General  Government  stands  toward  independent 
sovereignties  on  that  subject ;  and  in  the  further  assumption  that 
a  fugitive  from  justice  acquires  in  the  State  to  which  he  may 
flee  some  state  or  personal  right  to  protection,  improperly  called 
a  right  of  asylum,  which  secures  to  him  exemption  from  trial 
and  punishment  for  a  crime  committed  in  another  State,  unless 
such  crime  is  made  the  special  object  or  ground  of  his  rendition. 
.  .  .  The  sole  object  of  the  provision  of  the  Constitution  and 
act  of  Congress  to  carry  it  into  effect  is  to  secure  the  surrender 
of  persons  accused  of  crime  who  have  fled  from  the  justice  of  a 

13  Justice  McKcnna  dissented  "as  to  this. 

1*  119  U.  S.  407;  7  Sup.  Ct.  Rep.  234;  30  L.  ed.  425. 

15  Chief  Justice  Waite  dissented.  See  also  Cosgrove  v.  Winney,  174  U.  S. 
64;   19  Sup.  Ct.  Rep.  598;  43  L.  ed.  897. 

16  148  U.  S.  537;  13  Sup.  Ct.  Rep.  687;  37  L.  ed.  549. 
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State,  whose  laws  they  are  charged  with  violatiiig.  Neither  the 
Constitution,  nor  the  act  of  Congress  providing  for  the  rendition 
of  fugitives  upon  proper  requisition  being  made,  confers,  either 
expressly  or  by  implication,  any  right  or  privil^e  upon  such 
fugitives  under  and  by  virtue  of  which  they  can  assert,  in  the 
State  to  which  they  are  returned,  exemption  from  trial  for  any 
criminal  act  done  therein."  " 

§  110.  Who  is  a  "  Fugitive.'' 

"  To  be  a  fugitive  from  justice  ...  it  is  not  necessary  that 
the  party  charged  should  have  left  the  State  in  which  the  crime 
is  alleged  to  have  been  committed,  after  an  indictment  found,  or 
for  the  purpose  of  avoiding  a  prosecution  anticipated  or  begun, 
but  simply  that,  having  within  a  State  committed  that  which  by 
its  laws  constitutes  a  crime,  when  he  sought  to  be  subjected  to 

17 The  opinion  continues:  The  case  of  United  States  v.  Rauscher  has  no 
application  to  the  question  under  consideration,  because  it  proceeded  upon  the 
ground  of  a  right  given  impliedly  by  the  terms  of  a  treaty  between  the 
United  States  and  Great  Britain,  as  well  as  expressly  by  the  acts  of  Congress 
in  the  case  of  a  fugitive  surrendered  to  the  United  States  by  a  foreign  nation. 
Tliat  treaty  which  specified  the  offenses  that  were  extraditable,  and  the  statutes 
of  the  United  States  passed  to  carry  it  and  other  like  treaties  into  effect,  con- 
stituted the  supreme  law  of  the  land,  and  were  construed  to  exempt  the 
extradited  fugitive  from  trial  for  any  other  offense  than  that  mentioned  in 
the  demand  for  surrender.  There  is  nothing  iu  the  Constitution  or  statutes 
of  the  United  States  in  reference  to  interstate  rendition  of  fugitives  from 
justice  which  can  be  regarded  as  establishing  any  compact  between  the  States 
of  the  Union,  such  as  the  Ashburton  treaty  contains,  limiting  their  operation 
to  particular  or  designated  offenses.  On  the  contrary,  the  provisions  of  the 
organic  and  statutory  law  embrace  crimes  and  offenses  of  every  character  and 
description  punishable  by  the  laws  of  the  State  where  the  forbidden  acts  are 
committed.  It  is  questionable  whether  the  States  could  constitutionally  enter 
into  any  agreement  or  stipulation  with  each  other  for  the  purpose  of  defining 
or  limiting  the  offenses  for  which  fugitives  would  or  should  be  surrendered. 
But  it  is  settled  by  the  decision  of  this  court  that,  except  in  the  case  of  a 
fugitive  surrendered  by  a  foreign  government,  there  is  nothing  in  the  Con- 
stitution, treaties,  or  laws  of  the  United  States  which  exempts  an  offender, 
bioujrht  before  the  courts  of  a  State  for  an  offense  against  its  laws,  from  trial 
and  punishment,  even  though  brought  from  another  State  by  unlawful  violence 
or  by  abuse  of  legal  process."  Citing  Ker.  v.  Illinois,  119  U.  S.  436;  7  Sop. 
rt.  Rep.  225;  30  L.  ed.  421;  Mahon  v.  Justice,  127  U.  S.  700;  8  Sup.  Ct 
Rep.  1204;  32  L.  ed.  283;  Cook  v.  Hart,  146  U.  S.  183;  13  Sup.  Ct  Bep.  40; 
40  L.  ed.  934. 
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its  criminal  process  to  answer  for  his  offense,  he  has  left  its  juris- 
diction and  is  fonnd  within  the  territory  of  another.^'  ^*  , 

In  Appleyard  v,  Massachusetts^'*  it  w^as  held  that  the  belief  of 
tlie  accused,  when  leaving  the  demanding  State,  that  he  had  not 
committed  a  crime  against  the  State,  did  not  prevent  his  being 
a  fugitive  from  justice  within  the  meaning  of  the  Conatitution 
and  tlie  acts  of  Congress  relating  to  extradition.  To  he  a  fugitive 
from  justice,  it  was  declared,  it  is  only  necessary  that  the  accused 
should  have  been  within  the  demanding  State  at  the  time  the 
mme  was  committed,  and  that  thereafter  he  be  fonnd  within  the 
l)ordcr9  of  another  State.  A  fugitive  from  justice  when  appre- 
hended in  the  State  to  which  he  has  ded,  and  held  for  extradition, 
though  restrained  of  his  liberty,  under  color  of  authority  derived 
from  the  Constitution  and  laws  of  the  United  States,  is  not  in 
^^e  custody  of  the  United  States,  but  of  the  States,  When  so 
apprehended,  however,  the  fugitive  has  the  right  to  test  the  law- 
f'llueis  of  his  arrest  by  writ  of  habeas  corpus  issued  either  by  a 
state  or  federal  eourt.^^ 

In  Hyatt  V.  Xew  York'*  it  was  definitely  held,  without  qiialifica- 

^^^^f    that  in  order  to  be  a  **  fugitive  from  justice  '^  within  the 

^weaning  of  the  constitutional  clause,  and  of  the  statutes  relating 

^^^oto,  the  person  sought  to  be  extradited  must  have  been  actually, 

^^    3aot  merely  coustructively,  within  the  demanding  State  at  the 

"fli^    the  crime  charged  wa8  conunitted.     Furthermore,  in  this 

<^flae     it  was  held  that  one  who  came  into  the  State  on  businesa 

^''    ^%  single  day  eight  days  after  the  alleged  commission  of  the 

<*riii:x^^  and  months  before   indictment  found,   was  not,   by  his 

^^^P^^xture  therefrom,   thereby  broiight  within   the  terms  of  the 

statvxte  providing  for  rendition.^ 

W  I^c.l>erts  V.  Reilly,  116  U.  S.  80;  6  Sup.  Ct.  Bfip.  201;  20  L.  ed.  544. 

»  ^r»3  U.  S,  272. 

^  Y^oberts  F.  ReiUy,  116  U.  S.  SO;  6  Sup.  Ct  Rep.  201;  29  L.  ed.  544. 
*^  1 88  U.  S.  691;  23  Sup.  Ct.  Rep.  456;  47  L.  ed.  657- 
**  **  It  ia  sufficient  for  the  party  charged  to  show  that  lie  WB»  not  in  the 

^itX^  at  the  times  nnmcti  in  the  indictinpiit^^;  ar.d  when  tlsese  facts  ure  proved 
fiv  tViat  there  is  no  dispute  in  regard  to  them,  and  ther«  U  no  claim  of  any 
ltt<*T  in  the  dfitea  named  in  the  indictments,  the  facts  so  proved  are  sufficient 
to  »hnw  that  the  person  was  not  in  the  State  when  the  Crimea  were,  if  ever, 
cojninitted." 
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§  111.  Fugitive  Slaves. 

The  same  section  of  Article  IV  which  provides  for  the  extradi- 
tion of  fugitives  from  justice,  provides  that  *'  no  person  held  to 
service  or  labor  in  one  Sjtate,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation 
therein,  be  discharged  from  such  service  or  labor,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due."  This  clause  is  practically  obsolete.^  An  elaborate 
examination  of  the  obligations  imposed  upon  the  States,  and  of  the 
extent  of  concurrent  legislative  power  in  the  premises  is  found  in 
Prigg  V.  Pennsylvania.^ 

23  The  question  lias  been  raised  whether,  since  the  adoption  oi  the  Thirteenth 
Amendment,  the  fugitive  slave  clause  of  the  Constitution  has  become 
completely  obsolete.  It  is  generally  so  held,  but  possibly  not  correctly  so. 
Tlie  clause  in  question,  it  will  be  observed,  does  not  employ  the  word  slaves. 
Its  words  are  sufficiently  broad  to  make  the  clause  cover  not  only  slaves  bat 
minor  apprentices  and  possibly  others  owing  servix^es  under  contract.  InJeed, 
Charles  Sumner  in  a  debate  in  the  United  States  Senate  in  1864  maintained 
that,  properly  interpreted,  it  applied  only  to  such  and  not  to  slaves  at  all. 

(Congressional  Globe,  1st  Sess.,  38th  Cong.,  Pt.  II,  pp.  1711,  1750).  The 
Thirteen  til  Amendment  abolishes  not  only  slavery  but  all  "involuntary  servi- 
tude,*' and  it  has  been  held  that  this  renders  illegal  an  attempt  to  compel, 
iU)()Ti  the  part  of  adults,  t'.e  performance^  of  any  personal  services,  whether 
provided  for  by  contract  and  already  compensated  for,  or  not.  Of  course, 
however,  damages  for  breach  of  contract  to  render  personal  services,  may  be 
n warded.  But  this  does  not  render  illegal  state  lalws  compelling  the  per- 
formance of  personal  services  on  the  part  of  minor  apprentices,  and  if  this  be 
so,  it  would  seem  that  a  minor  apprentice  escaping  from  a  State  where  his 
services  may  be  compelled,  into  ainother  State,  under  a  proper  law  for  the 
purpose,  be  claimed  and  removed  to  the  State  from  which  be  fled«  The  sub- 
ject of  peonajfe  will  be  considered  in  a  later  chapter. 

24  16  Pet.  539;  10  L,  ed.  1060. 


CHAPTER  XV. 

INTEB8TATE  RELATIONS:  COiiPACTS  BETWEEN  THE  STATES,  AXD 
BBTVVEEN  THE  UNITED  STATES  AND  THE  STATES. 

§  112.  Compacts  between  the  States. 

The  control  of  internatioual  relations  being  exchisivelv  vested 
in  the  Federal  Government,  it  necessarily  follows  that  the  several 
States  have  no  authority  to  enter  into  any  diplooiatic  or  political 
relations  mth  foreign  po%verg,^  Xeverthele^s,  from  an  excess 
of  caution,  the  federal  Constitution  declares  that,  ''  No  State  shall 
eater  into  any  treaty,  alliance  or  confederation/'  and  that,  '*  No 
Slate  shall,  without  the  consent  of  Congress,  *  ,  .  enter  iutc 
any  agreement  or  compact  with  another  State,  or  with  a  foreign 
power/* 

It  will  be  noticed  that  in  the  latter  of  these  two  constitutional 
clauses,  the  qualification  *^  without  the  consent  of  Congress  '^  is 
uitroduce<l.  There  has,  therefore,  never  been  any  doul}t  but  that, 
^W  this  congressional  consent  is  given,  the  several  States  of 
the  American  Llnion  may  enter  into  agreements  and  compacts 
^th  one  another,  so  long  as  their  effect  is  not  to  create  what  in 
political  language  is  termed  an  '^  alliance"  or  *'  Confederation.'*^ 
^otouly  this;  it  has  been  held  that  there  are  a  variety  of  subjects 
<^nceruing  which  the  several  -States  may  enter  into  agreements 
^th  one  another  without  the  necessity  of  obtaining  the  consent 
of  Congress.  Upon  this  point,  in  Virginia  v.  Temiessee,^  the 
Supreme  Court  say:  '^  There  are  many  umtters  upon  which  dif- 
f<^rent  States  may  agree  that  can  in  no  respect  concern  the  United 
^^fites.  If,  for  instance,  Virginia  shnnbl  come  into  possession 
and  ownership  of  a  small  parcel  of  .land  in  Xew  York  which  the 
latter  State  might  desire  to  acquire  as  a  site  for  a  public  building, 

^  ^"i*  ehapU>r  XXXI I. 

^<"'tp».n  V.   Uiddle.  fi  WIl   1 ;   5  L.  cl  547;   Poole  v.   Fleeger,  11  Pet   185; 
^l^^.  680. 
*Ug  U.  S.  503;  13  Sup.  Ct>  Hep.  728;  37  L.  ed,  537. 
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it  would  hardly  be  deemed  essential  for  the  latter  State  to  obtain 
the  consent  of  Congress  before  it  could  make  a  valid  agreement 
\vith  Virginia  for  the  purchase  of  the  land.  If  Massachusetts,  ir 
forwarding  its  exliibits  to  the  World's  Fair  at  Chicago,  should 
desire  to  transport  them  a  part  of  the  distance  over  the  Erie  Canal 
it  would  hardly  be  deemed  essential  for  that  State  to  obtain  the 
consent  of  Congress  before  it  could  contract  with  New  York  foi 
the  transportation  of  the  exhibits  through  the  State  in  that  way. 
If  the  bordering  line  of  the  two  States  should  cross  some  malarious 
and  disease-producing  district,  there  could  be  no  possible  reason, 
on  any  conceivable  public  grounds,  to  obtain  the  consent  of  Con- 
gress for  the  bordering  States  to  agree  to  unite  in  removing  the 
cause  of  the  disease.  So,  in  the  case  of  threatened  invasion  of 
cholera,  plague,  or  other  causes  of  sickness  and  deaths  it  would 
be  the  height  of  absurdity  to  hold  that  the  threatened  States 
could  not  unite  in  providing  means  to  prevent  and  repel  the 
invasion  of  the  pestilence  without  obtaining  the  consent  of  Con- 
gress, which  might  not  be  at  the  time  in  session." 

*^  If,  then,''  the  court  asks,  "the  terms  ^compact'  or  *  agree- 
ment '  in  the  Constitution  do  not  apply  to  every  possible  compact 
or  agreement  between  one  State  and  another,  for  the  validity  of 
which  the  consent  of  Congress  must  be  obtained,  to  what  com- 
pacts or  agreements  does  the  Constitution  apply  ? "  "  Looking 
at  the  clause  in  which  the  terms  ^compact*  or  *  agreement' 
appear,"  answers  the  court,  "  it  is  evident  that  the  prohibition 
is  directed  to  the  formation  of  any  combination  tending  to  the 
increase  of  political  power  in  the  States,  which  may  encroacli 
upon  or  interfere  with  the  just  supremacy  of  the  United  States/*^ 

The  court  continue :  "  Compacts  or  agreements  —  and  we  dc 
not  perceive  any  difference  in  the  meaning,  except  that  the  word 
*  comj)act '  is  generally  used  \vith  reference  to  more  formal  and 
serious  engagements  than  is  usually  implied  in  the  term  *  agree 
ment ' —  cover  lill  stipidations  affecting  the  conduct  or  claims  oJ 
the  parties.     The  mere  selection  of  parties  to  run  and  designate 

4  The  court  go  on  to  quote  with  approval  from  Story's  CommeiUariea  upon 
the  Constitution,  Sec.  1403. 
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the  lK)imdary  line  between  two  States,  or  to  designate  what  line 
atiould  I>e  run,  o£  itself  imports  no  agreement  to  accept  the  line 
run  bj  them,  and  such  action  of  itself  does  not  come  within  the 
prohilition.    Kor  does  l^islative  declaration,  following  such  line, 
that    it  is  correct,  and  shall  thereafter  be  deemed  the  true  and 
esta^blished  line,  import  by  itself  a  contract  or  agreement  with 
the    adjoining  State.     It  is  a  legislative  declaration  which  the 
State  and  individuals  affected  by  the  recognize*!  boundary  lino 
may   invoke  against  the  iState  as  an  admission,  but  not  as  a  com- 
pact   or   agreement.      The  legislative   declaration   will   take   the 
forai  of  an  agreement  or  compaft  when  it  recites  some  considera- 
tion   for  it  from  the  other  party  affected  by  it,  for  example,  as 
inaJe  upon   a  similar  declaration   of  the  border  or  contracting 
State     The  mutual  agreements  may  then  be  reasonably  treated 
•s  made  upon  mutual  considerations.     The  compact  or  agree- 
meat  will  then  be  within  the  prohibition  of  the  Constitution  or 
without  it,  according  as  the  establishment  of  the  boundary  line 
^^y   lead  or  not  to  the  increase  of  the  political  power  or  influence 
^i  the  States  affected,  and  thus  encroach  or  not  upon  the  full 
^itl    free  exercise  of  federal  authority.     If  the  boundary  estab- 
lished is  so  run  as  to  cut  off  an  important  and  valuable  portion 
ct  a    State,  the  political  power  of  the  State  enlarged  would  be 
^fected  by  the  settlement  of  the  boundary;  and  to  an  agreement 
*<*r    the  running  of  such  a  boundary  or  rather  for  it^  adoption 
aitex-^vard,  the  consent  of  Congress  may  well  be  required.     But 
"^^  i*nnning  of  a  boundary  may  have  no  effect  upon  the  political 
innn^ji^^  of  either  State,  it  may  simply  serve  to  mark  and  define 
that      which    actually    existed    before,    but    was    undefined    and 
^^^1  arked.     In  that  case  the  agreement  for  the  running  of  the 
^^^»    or  its  actual  sun'ey,  would  in  no  respect  dis[>lace  the  rela- 
tion   ^,f  either  of  the  States  to  the  General  Government.     There 
^^^y    therefore,  no  compact  or  agreement  between  the  States  in 
tiiia  ^.^se  which  required,  for  its  validity,  the  consent  of  Congress, 
v\^uin  the  meaning  of  the  Constitution,  until  they  had  passed 
Tlpcm  the  report  of  the  commissioners,  ratified  their  action,  and 
mxituallv  declared  the  boundary  established  bv  them  to  be  the 


t 
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true  and  real  boundary  between  the  States.  Sach  ratification, 
was  mutually  made  bj  each  State  in  consideration  of  the  ratifica- 
tion of  the  other.' '  * 

§  113.  Compact  Between  the  States  and  the  United  States. 

Closely  connected  with  the  question  of  compacts  of  the  States, 
inier  se,  is  that  of  compacts  between  the  individual  States  and 
the  United  States. 

Of  compacts  of  this  character  which  have  been  entered  into, 
the  greater  number  have  been  made  at  the  time  the  States  in 
question  have  been  admitted  as  States  into  the  Union,  and  have 
attempted  to  place  such  States  under  restrictions  not  directly  de 
ducible  from  the  federal  Constitution,  and  are,  therefore,  restric- 
tions not  resting  upon  the  other  States.  To  this  extent  they  have 
been  in  violation  of  the  general  principle  of  the  equality  of  the 
States.  This  principle,  it  may  be  said,  is  not  expressly  stated  in 
the  federal  Constitution,  but  would  seem  to  be  implied  in  the 
general  nature  of  that  instrument.® 

The  Constitution,  without  distinguishing  between  the  original 
and  new  States,  defines  the  political  privileges  which  the  States 

6Tlie  opinion  continues:  "The  Constitution  does  not  state  when  the  confsent 
of  Congress  sliall  be  given,  whether  it  shall  precede  or  follow  the  compact 
made,  or  whether  it  shall  be  express  or  may  be  implied.  In  many  cases  the 
consent  will  usually  precede  the  compact  or  agreement,  as  to  where  it  is  to  lay 
a  duty  of  tonnage,  to  keep  troops  or  ships  of  war  in  time  of  peace,  or  to 
engage  in  war.  But  where  the  agreement  relates  to  a  matter  which  could  not 
well  be  considered  until  its  nature  is  fully  developed,  it  is  not  perceived  why 
the  consent  may  not  be  subsequently  given.  Story  says  that  the  consent  may 
be  implied,  and  is  always  to  be  implied  when  Congress  adopts  the  particular 
act  by  sanctioning  its  objects  and  aiding  in  enforcing  thom ;  and  observes  that 
where  a  State  is  admitted  into  the  Union,  notoriously  upon  a  compact  made 
between  it  and  the  State  of  which  it  previously  composed  a  part,  there  the 
act  of  Congress,  admitting  such  State  into  the  Union,  is  an  implied  consent  to 
the  terms  of  the  compact.  Knowledge  by  Congress  of  the  boundaries  of  a 
State,  and  of  its  ])olitical  subdivisions,  may  reasonably  be  presumed,  as  much 
of  its  legislation  is  affected  by  them,  such  as  relates  to  the  territorial  juris- 
diction of  the  courts  of  the  United  States,  the  extent  of  their  collection  dis- 
tricts, and  of  districts  in  which  process,  civil  and  criminal,  of  their  courts 
may  be  served  and  enforced." 

•  See  article  "Are  the  States  Equal  under  the  Constitution T **  by  W.  A. 
Dunning,  in  Political  Science  Quarterly,  III,  425. 
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are  to  enjoy^  ami  declares  that  all  powers  not  granted  to  the 
Uni  X^d  States  shall  be  eoiisidt^red  as  reserved  '*  ta  the  States." 
Fro XXI  this  it  almost  irresistibly  follows  that  Congress  has  not  the 
riglxt:  to  provide  that  certain  members  of  the  Union,  possessing 
fall  statehood,  shall  have  their  constitntional  competences  in  any 
mari:iier  less  than  that  of  their  sister  States.  According  to  this, 
theix  ^  though  Congress  may  exact  of  territories  whatever  condi- 
tiona  it  sees  fit  as  requirements  precedent  to  their  admission  as 
States,  when  admitted  as  such,  it  cannot  deny  to  them  any  of  the 
privileges  and  immunities  which  the  other  Commonwealths  enjoy. 


iRSe 


8  114.  Equality  of  the  States. 

Tlxe  principle  of  the  equality  of  the  States  had  its  origin  before 
the  adoption  of  the  Constitution  itself.  In  tho  acts  of  cession  by 
the  several  States  through  which  the  old  Confederacy  obtaioed  the 
<H>ntTol  of  the  Xorthwest  Territory,  it  was  provided  that  from 
this  vast  area  new  States  should,  from  time  to  time,  be  organize*], 
^nich  should  l>e  admitted  to  the  Confederacy,  with  the  same 
sovereign  rights  enjoyed  by  other  States. 

The  famous  Northwest  Ordinance  of  ITS 7,  re-enacted  by  the 
Congress  of  the  United  States  in  17S9,  after  laying  down  the 
*ieral  conditions  upon  which  statehood  was  to  be  accorded, 
"*^ared  that  the  States,  so  admitted,  should  be  *'  on  an  equal 
*^*otiiig  with  the  original  States  in  all  respects  whatever," 

Notwithstanding,  however,  this  requirement  of  equality,  Con- 

g^ess  at  an  early  date  began  the  practice  of  exacting  froin  would-be 

States  various  promises  by  the  terms  of  which  they  were  to  hold 

tnemselves  bound  after  their  admission  to  the  Union  and  until 

^--Oiigress  should  release  them.     Tbns,  for  example,  beginning  in 

^^02  with  Ohio^  the  first  State  formed  from  the  Northwest  Terri- 

^^^j  it  was  demanded  by  Congress  that  that  State,  when  ad- 

^^Uied,  should  pass  an  ordinance^  irrevocable  without  the  consent 

^f  Congress,  not  to  tax  for  five  years  all  public  lands  sold  by  the 

^^liited  States;  and  a  requirement  substantially  similar  was  de- 

tiiaiided  of  many  of  the  States  later  formed.    When  Missouri  was 

admitted  in  1821  it  was  required  to  declare  that  its  Constitution 
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should  never  be  so  construed  as  to  }>ermit  its  legislatnie  to  pass 
a  law  excluding  citizens  of  other  States  from  the  enjoyment  of 
any  of  the  privileges  and  immunities  granted  them  by  the  federal 
Constitution.^ 

Beginning  with  the  admission  of  Xevada  in  1864,  the  promises 
exacted  of  Territories  seeking  admission  as  States  assumed  a 
more  political  character.  Of  Xevada  it  was  required  that  her 
Constitution  should  harmonize  with  the  Declaration  of  Inde- 
pendence and  that  the  right  to  vote  should  not  be  denied  persons 
on  account  of  their  color.  Of  Xebraska,  admitted  in  18G7,  it  was 
demanded  that  there  should  be  no  denial  of  the  franchise  or  any 
other  right  on  account  of  race  or  color,  Indians  excepted.  Of  the 
States  that  had  attempted  secession,  -still  more  radical  were  the 
requirements  precedent  to  the  granting  to  them  of  permission 
again  to  enjoy  the  other  rights  which  they  had  for  the  time  being 
forfeited.  Of  all  of  them  it  was  required  that  there  should  be, 
by  their  laws,  no  denial  of  the  right  to  vote  except  for  crime; 
and  of  three,  that  negroes  should  not  be  disqualified  from  holding 
oflBce,  or  be  discriminated  against  in  the  matter  of  school  privi- 
leges.® Finally,  Utah,  when  admitted  as  a  State  in  1894,  was 
required  by  Congress  by  the  Enabling  Act  to  make  "  by  ordinance 
irrevocable  without  the  consent  of  the  United  States  and  the 
people  of  the  United  States,  provisions  for  perfect  religious  tolera- 
tion and  for  the  maintenance  of  public  schools  free  from  sectarian 
control;  and  that  polygamous  or  plural  marriages  are  forever 
abolished." 

It  would  seem  that  as  regards  the  enforceability  of  these  con- 
tracts, a  distinction  is  to  be  made  between  those  that  attempt 
to  place  the  State  under  political  restrictions  not  imposed  upon 
all  the  States  of  the  Union  by  the  federal  Constitution,  and  those 
which  seek  the  future  regulation  of  private,  proprietary  interests. 

7  A  superfluous  requirement,  for  with  or  without  such  a  promise,  a  State  is, 
and  was  then,  constitutionally  unable  to  deprive  any  one  of  the  rights  guar- 
anteed by  the  federal  Constitution. 

8  By  the  adoption  of  the  Fourteenth  and  Fifteenth  Amendments,  some  of 
these  limitations  have  been  made  applicable  to  all  the  States  and  thus  an 
equality,  as  to  them,  created. 
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The  first  class  of  these  agreements  tke  Supreme  Court  has 
repeatetUy  held  are  not  enforceable  against  the  State  after  it  has 
been  admitted  into  the  Union, 

la  Pollard  v.  JJagen^  the  court  held  that  a  stipulation  of  an 
act  of  Congress  passed  for  the  admission  of  the  State  of  Alabama 
into  the  Union  that  '*  all  navigable  waters  within  the  said  State 
sluill  forever  remain  public  highways,  free  to  the  citizens  of  said 
State,  and  of  the  United  States,  without  anv  tax,  duty,  impost  or 
toll  therefor,  imposed  by  said  State"  did  not  give  to  the  United 
States  any  greater  control  of  the  navigable  waters  of  that  State 
thau  was  possessed  by  the  Federal  Government  over  the  waters 
of  anv  other  State. ^^ 

In  Escanaba  v.  Lake  Michigan  Transportation  Co.*'  the  court 
declared,  relative  to  certain  limitations  placed  upon  the  govern- 
ing powers  of  Illinois  while  in  a  territorial  condition:  **  \^Tiat- 
ever  the  limitations  upon  her  powers  as  a  government  while 
IB  a  territorial  condition,  whether  from  the  Ordinance  of  1787 
oi*  the  legislation  of  Congress,  it  ceased  to  have  any  operative 
ftfce,  except  as  voluntarily  adopted  by  her  after  she  became  a 
State  of  the  Union,  On  her  admission,  she  at  once  became  en- 
titWj  to  and  possessed  of  all  the  rights  of  dominion  and  sover- 
^gnty  which  belonged  to  the  original  States,  She  was  admitted 
«bJ  could  be  admitted  only  on  the  same  footing  with  themJ' 

And  in  Boln  v.  Xebraska*^  it  was  declared;  *^  This  court  has 
li^W  ia  many  cases  that,  whatever  be  the  limitations  upon  the 
P^er  of  a  territorial  government,  they  cease  to  have  any  opera- 
^^^  force,  except  as  voluntarily  adopted  after  such  Territory  has 
^m^  a  State  of  the  Union.  Upon  the  admission  of  a  State  it 
koines  entitled  to  and  possesses  all  the  rights  of  dominion  and 

*3HmT.  212;  11  L.  t^d.  565. 

**^/.  Stradt'r  v.  Gniham.  10  How,  82;  13  L.  ed.  337;  Weber  v.  Harbor 
*^»»tii»ioiKr»,  IS  Wall.  57;  21  I*  ed.  798;  Sands  r,  Maniatw  River  Imp. 
^  1^  U.  S,  288;  8  Sup.  Ct  Rep,  113;  31  L.  ed.  140;  Sliively  v,  Bflwlby. 
1^2  r.  S.  1;   14  Sup.  tt.  Rep.  548;  38  L.  ed.  331. 

"107  r.  S.  678;  2  Snp.  Ct.  Rep.  195;  27  L.  ed.  442. 

"n«  U.  S.  83;  20  Sup.  Ct.  Rep,  2ST;  44  L.  ed.  388. 
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sovereignty  which  belongs  to  the  original  States,  and,  in  the 
language  of  the  act  of  1867  admitting  the  State  of  Nebraska, 
it  stands  upon  an  equal  footing  with  the  original  States  in  all 
respects  whatever." 

In  the  foregoing  cases  reference  was  had,  as  appears  from  the 
quotations,  to  States  created  out  of  Territories,  There  would 
seem  to  be,  however,  no  reason  why  the  same  doctrine  should  not 
be  applied  to  the  political  limitations  exacted  of  a  number  of  the 
Southern  States  at  the  time  of  their  readmission  to  full  constitu- 
tional privileges  after  the  period  of  the  Civil  War  and  Seoon- 
struction. 

§  115.  Contracts  Regarding  Proprietary  Interests. 

Turning  now  to  a  consideration  of  the  continued  validity  and 
enforceability  of  compacts  between  the  States  and  General  Govern- 
ment with  reference  to  proprietary  interests,  one  finds  the  com- 
paratively recent  case  of  Stearns  v.  Minnesota*'  most  illuminat- 
ing. That  case  involved  the  construction  and  application  of  an 
agreement  made  by  the  State  with  the  United  States  at  the  time 
of  its  admission  to  the  Union,  with  reference  to  public  lands, 
within  its  boundaries,  o\sTied  by  the  United  States.  The  court 
in  its  opinion  say:  "That  these  provisions  of  the  Enabling  Act 
and  the  Constitution,  in  fonn  at  least,  made  a  compact  between 
the  United  States  and  the  State,  is  evident.  In  an  inquiry  as 
to  the  validity  of  such  a  compact  this  distinction  must  at  the 
outset  be  noticed.  There  may  be  agreements  or  compacts 
attempted  to  be  entered  into  between  two  States,  or  between  the 
State  and  the  Xation,  in  reference  to  political  rights  and  obliga- 
tions, and  there  may  be  those  solely  in  reference  to  property 
belonging  to  one  or  to  the  other.  That  different  considerations 
may  underlie  the  question  as  to  the  validity  of  these  two  kinds 
of  compacts  or  agreements  is  obvious.  It  has  often  been  said 
that  a  State  admitted  into  the  Union  enters  therein  in  full 
equality  with  all  the  others,  and  such  equality  may  forbid  any 
agreement  or  compact  limiting  or  qualifying  political  rights  and 

iJ  179  U.  S.  223;  21  Sup.  Ct.  Rep.  73;  45  L.  ed.  162. 
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obligations;  whereas,  on  tho  other  hand,  a  mere  agreement  in 
reference  to  property  involves  no  question  of  equality  of  status, 
but  only  of  the  power  of  a  State  to  deal  with  the  Xation  or  Avith 
ai^y  other  State  in  reference  to  such  property.  The  case  before 
us  is  one  involving  simply  an  agreement  as  to  property  between 
a  State  and  the  Xation.  That  a  .State  and  the  Xation  are  com- 
P^t^nt  to  enter  into  an  agreement  of  such  a  nature  with  one 
another  has  been  affirmed  in  past  decisions  of  this  court,  and 
th^.-t  they  have  been  frequently  made  in  the  admission  of  new 
States,  as  well  as  subsequently  thereto,  is  a  matter  of  history. 
—  .  We  are  of  opinion  that  there  was  a  valid  contract  made 
wi^l  these  companies  in  respect  to  the  taxation  of  these  lands  — 
ft  ^^ontract  which  it  was  beyond  the  power  of  the  State  to  impair ; 
tb^t;  this  subsequent  legislation  does  impair  that  contract  and 
cftxxxiot,  therefore,  be  sustained.^' 

§  Xie.  Suits  Between  States. 

This  subject  will  be  treated  in  connection  with  the  Judicial 
To^er  of  the  United  States." 

w  Sec  chapter  LUI. 


CHAPTER  XVL 

THE  PERSONS   SUBJECT  TO  THE  JURISDICTION  OF  THE  UNITED 
STATES:  STATUS  OF  AUENS. 

§  117.  Territorial  Sovereignty. 

By  international  law  and  by  the  public  law  of  all  civilized 
States  the  legal  jurisdiction  of  a  State  is  generally  recognized 
to  extend  over  all  persons  for  the  time  being  within  the  districta 
under  its  de  facto  control.  The  only  exceptions,  if  exceptions 
they  be,  are  those  coming  within  the  principle  of  extraterri- 
toriality. A  State  has  jurisdiction  over,  not  only  its  native-bonu 
and  naturalized  subjects,  but  all  the  subjects  of  other  States 
permanently  or,  at  any  given  time,  temporarily  resident,  within 
its  borders. 

Nowhere,  perhaps,  has  this  general  constitutional  principle 
been  better  stated  than  by  Marshall  in  the  great  case  of  The 
Exchange,^  decided  in  1812.  In  the  opinion  rendered  in  this 
case,  the  Chief  Justice,  after  pointing  out  that  the  jurisdiction 
of  a  State  within  it^  ow^i  territory  is  necessarily  exclusive  as  well 
as  absolute,  goes  to  show  that  the  exceptions  to  this  principle, 
generally  recognized  in  practice,  are  themselves  founded  upon  the 
will  of  the  Stale  recognizing  them.  Thus  the  so-called  doctrine 
of  extraterritoriality,  though  often  spoken  of  as  a  fiction,  namely 
that  the  diplomatic  representatives  and  their  establishments,  and 
public  ships  of  \var,  are  upon,  or  are  parts  of,  the  territory  of 
the  States  to  which  they  belong,  is  not  a  necessary  fiction.  Such 
immunity  from  local  jurisdiction  as  exists  is  due  to  the  consent 
of  the  local  State.  That  is  to  say,  it  is  by  an  exercise  of  the  juris- 
diction of  that  State  that  these  persons  are  exempted  from  the 
operation,  though  entitled  to  the  protection,  of  the  local  law. 

§  118.  De  Facto  Control. 

The  authority  of  States  over  districts  and  their  inhabitants 
temporarily  subject  to  its  de  facto  control,  will  be  considered  in 

i7Cr.  116;  3  L.  e<L  287. 

[244] 


^ERSOKS  ScfBJECT   TO   JURISDICTION   OF  UntTEB  StATES.       245 


a^rmoilier  chapter.  At  this  place  it  will  be  sufficient  to  quote  the 
oi>i  jiion  in  United  States  v.  Rice"  in  which,  with  reference  to  the 
^t^^tms  of  the  port  of  Castine,  Maine,  at  the  time  it  was  in  the 
I>€>2S£ession  of  the  British  authorities  during  the  War  of  1812,  the 
S  ti.p)reme  Court,  speaking  through  J  ustice  Story,  said :  '*  By  the 
oox:i.<juest  and  military  occupation  of  CastinCj  the  enemy  acquired 
tilzL^^t  firm  possession  which  enabled  him  to  exercise  the  fullest 
^i^-lats  of  sovereignty  over  that  place.  The  sovereignty  of  the 
tTxiuited  States  over  the  territory  was,  of  course,  suspended,  and 
'tli^  laws  of  the  United  States  could  no  longer  be  rightfully  cn- 
fo^-c^ed  there,  or  be  obligatory  upon  the  inhabitants  who  remained 
^33.^i  submitted  to  the  conquerors.  By  the  surrender^  the  inhabit- 
^Ti.^t«  passed  under  a  temporary  allegiance  to  the  British  Govern- 
^*i^X3t,  and  were  bound  by  sueh  laws,  and  such  only,  as  it  chose  to 
J^e-czrognize  and  impose.  From  the  nature  of  the  case,  no  other 
]&^^;v-^  could  be  obligatory  upon  them;  for^  where  there  is  no  pro- 
^^^^tion  or  allegiance  or  sovereignty,  there  can  he  no  claim  to 
ol>^<iience." 

^CZTpon  this  same  point,  Chancellor  Kent  in  his  Commentaries 

®^ys;;    **  If  a  portion  of  the  country  Ije  taken  and  held  by  con- 

^l^'-^^^st  in  war,  the  conqueror  acquires  the  rights  of  the  conquered 

^^       to  its  dominion  and  government,   and   children  born  in  the 

^^"^"^^tiJes  of  a  State,  while  abroad,  and  occupying  a  foreign  country, 

^^^^    deemed  to  be  bom  in  the  allegiance  of  the  sovereign  to  whom 

^"^^     army  belongs.   It  is  e<|ually  the  doctrine  of  the  English  eom- 

^^^o^iM.  law  that  during  such  hostile  occupation  of  a  territory,  and 

tcit-      parents  adhering  to  the  enemy  as  subjects  de  facto,  their 

^«il<lren,  born  under  such  a  temporary  dominion,  are  not  bom 

^*^<ler  the  ligeance  of  the  eonquerefl.**      And,  he  adds,  there  is 

^^  Reason  why  the  same  principles  should  not  apply  to  the  United 

States,^ 


fi  119.  Status  of  Aliens. 

As  regards  the  status  of  aliens,  that  is,  subjects  of  other  States, 
^ho  are  temporarily  or  permanently  domicile*!  in  a  State,  it  may 

M  Wh.  246;  4  L.  ed.  C€2. 
'«lh  ed.  II.  42. 
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be  said  that  the  fact  that  they  are  within  the  territorial 

makes  them,  in  a  broad  constitutional  sense,  members  of  that  State 
andj  therefore,  subject  to  the  authority  of  its  laws,  thougli  tb^'y 
still  romain  the  subjects  or  citizens  of  their  native  States.  In 
fact,  being  under  the  protection  of  the  State  where  they  are,  they 
owe  an  allegiance  to  it  according  to  the  maxim  proteclio  irahti 
subjedionem,  ei  subjectio  proteciionenu  Webster,  when  Secre- 
tary of  iState,  in  his  report  on  Thrasher^s  Case  in  1851,  de- 
clared :  "  Independently  of  a  residence  with  intention  to  con- 
tinue such  residence,  independently  of  the  taking  of  any  oath  of 
allegiance,  or  of  renouncing  any  former  allegiance,  it  is  well 
known,  that  by  the  public  law  an  alien,  or  a  stranger  born,  for  so 
long  a  time  as  he  continues  within  the  dominions  of  a  foreign  gov* 
ernment,  owes  obedience  to  the  laws  of  that  government,  and  maj 
be  punishetl  for  treason  or  other  crimes  as  a  native-bom  subject 
might  be,  unless  his  case  is  varied  by  some  treaty  speculations."  * 
This  principle  thus  stated  by  Webster  has  been  several  timea 
quoted  and  approved  by  the  Supreme  Court** 


^ 


§  120.  Double  Allegiance, 

There  is  no  objection  to  predicating  the  existence  of  this  douWe 
allegiaiife,  for,  despite  the  fact  that  modern  sovereignty  is  gen- 
erally spoken  of  as  territorial,  it  is,  in  fact,  personal,  and  imports 
a  personal  relationship  between  the  sovereign  political  person  — 
the  State  —  and  its  political  inferiors,  its  subjects.  Sovereignty 
in  truth  is  a  purely  legal  concept  and  exists  only  within  the  field 
of  constitutional  law.  International  relations,  the  relations  be- 
tween States,  are  not  legal  in  character,  and  international  law3, 
BO-called,  are  not  laws  at  all  in  a  strict  positive  sense.  They  are 
not  commands  from  a  legal  superior  to  a  legal  inferior,  but  are 
regulations  governing  the  conduct  of  political  equals.  Within  thia 
general  international  field  the  authority  or  jurisdiction  of  govern- 
ments  is  strictly  territorial  —  over  each  territorial  district  there 

*  Webster's  Works,  VI,  526. 

B  United  States  v.  Carlisle,  16  Wall.   147;  21  L.  ed,  426;  United  SUt«  T. 
Wong  Kim  Ark,  169  U.  S.  640;  18  Sup.  Ct*  Kep.  456;  42  L,  ed,  890. 
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is  a  particular  de  facto  government  recognized  by  the  various 

States  to  have  a  right  based  U|>on  actual  power,  to  exercise  politi- 

wJ  control,  and,  correspondingly,  is  held  by  them  responsible  for 

whatever  occurs  within  such  districts.     Internationally  speaking, 

therefore,  jurisdiction  is  territorial  and  exclusive.    Over  any  given 

territory,  one,  and  only  one,  governing  body  is  recognized  to  have 

'^timate  authority.     But  sovereignty,  denoting,  as  said,  legal 

^oprcmacy,  a  personal  relationship,  as  predicated  upon  a  legal  suV 

J^tion  or  allegiance  of  individuals  to  a  legal  superior,  is  not 

(erri  torial ;  and  there  is  thus  no  inherent  difficulty  in  a  sovereign 

dairying  legal  authority  over  individuals  located  outside  of  the 

Jim  its  of  the  territory  conceded  by  other  nations  to  belong  to  it; 

0?  of  two  or  more  States  claiming  at  the  same  time,  imder  the 

opex^ation  of  their  respective  municipal  laws,  the  allegiance  of  the 

sajct^  individual^  as  for  instance,  as  we  shall  presently  see,  when 

one-     State  naturalizes  the  subject  of  a  St^ite  whose  municipal  law 

doe^    not  recognize  the  right  of  expatriation, 

F*x*om  the  viewpoint  of  international  relations,  as  we  have  just 

fieexri^  the  law  of  one  State  is  not  permitted  by  other  States  to 

opex-^te  outside  of  the  territorial  limits  of  the  State  which  pro- 

iiitil^ates   it,   and,   therefore,   though  claiming   a  legal   aiithoriry 

ovex*    an  individual  outside  of  such  limits,  a  State  will  not  be  per- 

^iiitrtr^d  by  other  States  to  exercise  it  against  the  consent  of  the 

Stat:^  within  whose  limits  the  individual  is  situated.     But  that 

*loe^    uot  render  impossible  the  existence  of  or  invalidate  such  a 

clai^xi,  for  when,  if  ever,  such  an  individual  is  apprehended  within 

tic     territory  of  the  State  claiming  authority  over  him  he  may 

|be  Ixeld  responsible  for  acts  committed  while  abroad.     And  also, 

still  more  plainly  showing  the   personal   and   uon4erritor5al 

cnafacter  of  allegiance  and  sovereignty  is  the  principle  universally 

Tecognized  both  in  municipal  and  international  law,  that  a  citizen 

of  a  State  is  in  many  cases  entitled  to  the  protection  of  that  State 

wuile  abroad.     Thus  he  does  not  in  any  way  lose  his  citizenship 

W  departing  from  the  territorial  limits  of  the  State  of  which  he 

isa  aieinber,  nor  dncs  he  escape  from  beneath  its  law  or  cease  to  be 

eotitled  to  its  protection. 
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§  121.  Status  of  Aliens  in  the  United  Sutes. 

in  the  preceding  seciion  it  has  been  bhovvn  that  a  State  has 
abeolute  legal  authority  over  all  persons  within  its  territorial 
jurisdiction,  and  o%"er  its  own  citizens  wherever  they  ma}-  be.  In 
the  exercise,  however,  of  this  authority  over  persons  within  its 
territorial  limits  who  are  claimed  as  citizens  by  other  States,  that 
18,  over  resident  aliens,  or  naturalized  eiti2ens  whose  native 
States  do  not  recognize  the  right  of  expatriation,  this  legal  power, 
though  not  subject  to  legal  limitation,  is  actually  subject  to  cer- 
tain limitations  which  international  custom  has  created.  Thus 
each  State  demands  that  its  subjects,  when  abroad,  shall  receive 
protection  in  life  and  property,  and  in  their  private  rights  be  not 
unduly  discriminated  agaiust  by  the  foreign  State  in  which  they 
may  happen  to  be.  Also  States  do  not  i>ermit  the  foreign  States  to 
require  from  their  subjects  the  performance  of  duties  that  prop- 
erly may  be  re<|uired  only  of  citizens,  as,  for  example,  service  in 
its  army.  Ivesident  aliens  may  indeed  be  required  to  lend  their 
assistance,  by  serrice  in  the  militia  and  police  forces,  or  in  a  posse 
corniiains,  to  put  down  domestic  disorder;  for,  enjoying  the  Jf^M 
tection  of  the  local  law,  they  may  fairly  be  required  to  aid  In  ovei^ 
coming  resistance  to  its  enforcement.  But  the}'  may  not  be  com- 
pelled to  serve  in  tlie  national  miUtarj^  forc^a  in  cases  of  public 


pumc 


war. 

During  the  Civil  War,  Great  Britain  did  not  object  to  tt 
rollmeBt  in  the  local  militia  of  her  citizens  domiciled  in  tho 
United  States;  and  in  the  case  of  one  Scott,  who  had  declared 
his  intention  of  becoming  an  American  citizen,  refused  to  take 
any  steps  to  prevent  his  enrollmeut  in  the  army  in  the  field- 
Great  Britain,  however,  emphatitnilly  protested  to  the  government 
of  the  Southern  Confederacy  against  the  conscription  of  her  sub- 
jects in  the  Southern  States,  Several  of  the  leading  European 
powers  protested  against  the  attemjU  on  tho  part  of  the  United 
States  to  conscript  into  its  armies  <lomii"iIed  aliens  who  had  de- 
clared their  intention  of  becoming  American  citizens,  whereupon 
the  United  States  granted  to  such  aliens  sixty-five  days  in  which 
to  leave  the  coiuitry,  upon  failure  to  do  which  they  were  held  liable 
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to  conscription;  and  this  arrangement  was  acquiesced  in  by  the 
Powers  concerned,  though  not  without  complaint  that  the  prin- 
ciples of  international  comity  were  being  violated.  When,  in 
1873,  the  State  of  Nicaragua  attempted  by  an  amendment  to  her 
Constitution  to  make  foreigners  liable  to  military  and  other  pub- 
lic services,  protests  from  the  American  Minister  were  made,  in 
consequence  of  which  the  project  was  abandoned. 

§  122.  Domiciled  Aliens. 

A  distinction  is  made  in  practically  all  countries  between  domi- 
ciled and  non-domiciled  aliens,  with  reference  to  the  legal  burdens 
that  may  be  imposed  and  the  civil  and  political  rights  that  may  be 
enjoyed. 

An  alien  becomes  domiciled  in  a  particular  place  when  he  takes 
up  residence  there  with  an  intention  to  remain  for  an  indefinite 
time  {animo  manendi).  When  so  domiciled,  all  matters  other 
than  political,  which  relate  to  his  personal  status,  are  regulated 
by  the  lex  domicilii.  Thus  the  local  law  governs  his  power  to 
enter  into  contracts,  regulates  succession  to  personal  property,  and 
the  validity  of  wills  with  reference  thereto,  and,  in  the  United 
States,  England,  and  many  of  her  dependencies,  determines  the 
validity  of  marriages.  In  France,  and  some  other  countries,  how- 
ever, this  last  subject  is  held  regulated  by  the  individual's  national 
law  wherever  he  may  be  domiciled.  Thus,  while  the  marriage  in 
the  United  States  of  a  Frenchman  domiciled  in  the  United  States 
is  held  valid  by  the  United  States  law  if  its  provisions  governing 
marriages  are  satisfied,  it  would  not  be  held  valid  in  France,  un- 
less the  requirements  of  the  French  law  were  also  satisfied. 

Domicile  is  immediately  fixed  when  residence  is  taken  up  with 
the  intent  to  remain  for  an  indefinite  length  of  time.  Thus,  for 
example,  in  1781  when  the  English  captured  from  the  Dutch  the 
island  of  St  Eustatius,  a  native-born  English  citizen  who  had 
arrived  at  the  island  but  a  few  hours  before  with  the  intention  of 
residing  there  for  an  indefinite  length  of  time,  was  held  to  be 
domiciled  there  and  his  property  subject  to  the  same  liabilities 
as  those  of  the  other  residents  of  the  place.     The  same  doctrine 
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was  applied  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  The  Venus.®  In  this  case  with  reference  to  the  status  of 
such  a  domiciled  alien  in  time  of  war  the  court  said :  ^^  The  next 
question  is,  what  are  the  consequences  to  which  this  acquired 
domicile  may  legally  expose  the  person  entitled  to  it,  in  the  event 
of  a  war  taking  place  between  the  government  under  which  he 
resides  and  that  to  which  he  owes  a  permanent  allegiance?  A 
neutral  in  his  situation,  if  he  should  engage  in  open  hostilities 
with  the  other  belligerent,  would  be  considered  and  treated  as  an 
enemy.  A  citizen  of  the  other  belligerent  could  not  be  so  con- 
sidered, because  he  could  not,  by  any  act  of  hostility,  render  him- 
self, strictly  speaking,  an  enemy,  in  the  strict  sense  of  the  word, 
yet  he  is  deemed  such  with  reference  to  the  seizure  of  so  much 
of  his  property  concerned  in  the  trade  of  the  enemy,  as  is  con- 
nected with  his  residence.  It  is  found  adhering  to  the  enemy. 
He  is  himself  adhering  to  the  enemy,  although  not  criminally  so, 
unless  he  engages  in  acts  of  hostility  against  his  native  country, 
or,  probably  refuses,  when  required  by  his  country,  to  return.  The 
same  rule  as  to  property  engaged  in  the  commerce  of  the  enemy 
applies  to  neutrals;  and  for  the  same  reason.  The  converse  of 
this  rule  inevitably  applies  to  the  subject  of  a  belligerent  State 
domiciled  in  a  neutral  country;  he  is  deemed  a  neutral  by  both 
belligerents,  with  reference  to  the  trade  which  he  carries  on  with 
the  adverse  belligerent,  and  with  all  the  rest  of  the  world. 

^^But  this  national  character  which  a  man  acquires  by  residence, 
may  be  thrown  off  at  pleasure,  by  a  return  t9  his  native  country, 
or  even  by  turning  his  back  on  the  country  in  which  he  resided, 
on  his  way  to  another.  To  use  the  language  of  Sir  W.  Scott,  it 
is  an  adventitious  character  gained  by  residence  and  which  ceases 
by  non-residence.  It  no  longer  adheres  to  the  party  from  the 
moment  he  puts  himself  in  motion,  bona  fide,  to  quit  the  country 
sine  animo  revertendi," 

§  123.  Aliens  not  Domiciled. 

An  alien  passing  through  the  United  States,  or  for  any  purpose 
only  temporarily  in  the  country,  is  held  fully  subject  to  local 

6  8  Cr.  253 ;  3  L.  ed.  553. 
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criminal  law.  He  is  also  able  to  enter  into  civil  contracts  which 
may  be  enforced  against  him  to  the  extent  of  any  property  that 
ie  may  have  within  the  United  States* 

§  124.  Exclusion  and  Expulsion  of  Aliens. 

All  countries  have,  according  to  the  principles  of  international 
hw,  the  right  to  determine  for  themselves  whether  or  not  they 
will  admit  aliens  within  their  borders,  or  whether  they  will  admit 
some  and    not   others.      Furthermore,    after    admission,    alien.-;, 
R^li ether  domiciled  or  not,  may  remain  only  so  long  as  the  Stat« 
^ii^re  they  are  sees  fit  to  permit  them  to  do  so.     These  rights 
exercised  arbitrarily,  oppressively,  or  opprobriously  may  give  rise 
to    just  grounds  of  complaint  upon  the  part  of  States  whose  siil>- 
jeots  are  thereby  injured  or  discriminated  against     But  the  ex- 
istence of  the  right  of  an  independent  State  to  determine  for  itself 
^Uom  it  will  receive  or  allow  to  remain  within  its  byrders,  cannot 
^^    cjuestioned. 

§  l25.  The  Chinese, 

iThe  right  of  the  United  States,  from  both  the  international  and 
<^*3.stitiitional  vieT\T>oints,  to  prohibit  entrance  within  its  borders 
to  such  aliens  as  it  may  deem  undesirable  additions  to  ita  popu- 
Ution,  has  been  examined  and  upheld  in  numerous  cases,  moet  of 
tnenn  dealing  with  the  exclusion  of  the  Chinese. 

I^k  the  Chinese  Exclusion  Case/  decided  in  1887,  the  Supreme 

Co\xrt  said :     '*  To  preserve  its  independence,  and  give  security 

sp^inst  foreign  aggression  and  encroachment,  is  the  highest  duty 

of  ^Tery  nation,  and  to  attain  these  ends  nearly  all  other  considera- 

"'^^s  are  to  be  subordinated.     It  matters  not  in  what  form  such 

*8Bi;*€Ssion   and  encroachment  come,  whether  from   the  foreign 

li*^tioa  acting  in  its  national  character,  or  from  vast  hordes  of  its 

people  crowding  in  upon  us.      The  government,  possessing  the 

p^'^ers  which  are  to  be  exercised  for  protection  and  security,  is 

d^ithed  with  authority  to  determine  the  occasion  on  which  the 

powers  shall  be  culled  forth;  and  its  determination,  so  far  as  the 

^^i»/j  nom.  Cha»>  Chan  Ping  v.  United  States,   130  U.  S.  681  j   9  Sup.  Ct. 
B*p.  623;  32  L.  ed,  10Q8. 
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subjects  affected  are  concerned,  are  necessarily  conclnBire  u 

all  its  departments  and  officers.  If,  therefore,  tte  government 
the  United  States,  tlirough  its  legislative  department,  consi<X 
tlie  presence  of  foreigners  of  a  different  rajce  in  tliis  countrv,  v^rlaa 
will  not  assimilate  with  ns,  to  be  dangerous  to  its  peace  and 
curity,  their  exclusion  is  not  to  be  stayed  becanse  at  the  time  ttioro 
are  no  actual  hostilities  with  the  nation  of  which  the  foreigxxers 
are  subjects.  The  existence  of  war  wonld  render  the  necessity  of 
the  proceeding  more  obvious  and  pressing.  The  same  necessitji 
in  a  less  pressing  degree,  may  arise  when  war  does  not  exist,  and 
the  same  authority  which  adjudges  the  necessity  in  one  case  must 
also  detennine  it  in  tlie  other.  In  both  cases,  its  determination 
is  conclusive  upon  the  judiciary.  If  the  government  of  the  conixtxT 
of  which  the  foreigners  excluded  are  subjects  is  dissatisfied  ^^vitli 
this  action,  it  can  make  complaint  to  the  executive  head  of  oiir 
government,  or  resort  to  any  other  measure  which,  in  its  jii^3g- 
ment,  its  interest  or  dignity  may  demand;  and  there  lies  its  oi^l)' 
remedy." 

In  this  case  the  court  held  that  so  essential  to  a  State  is   fcl^ 
right  of  excluding  undesired  aliens,  the  Stat©  may  not  be    "fP^^ 
vented,  even  by  treaty,  from  exercising  it  at  its  own  discrete,  on. 
Thus,  in  holding  valid  an  act  of  Congress  the  terms  of  which  %«^6^® 
in  violation  of  a  treaty  previously  entered  into  by  this  qoxtx:^^^? 
with  China,  the  court  said :    ''  The  power  of  exclusion  of  for^5.gn- 
era  being  an  incident  of  sovereignty  belonging  to  the  govern^xK^ent 
of  the  United  States,  as  a  part  of  those  sovereign  powers    d*^^ 
gated  hy  the  Constitution,  the  right  to  its  exercise  at  any    "Ir^Mne 
when,  in  tlie  judgment  of  the  government,  the  interests  of     ^^ 
country  require  if,  cannot  be  granted  away  or  restrained  oa    ^ 
haK  of  anyone.    The  powers  of  government  are  delegated  in  tf^^t 
to  the  United  States,  and  are  incapable  of  transfer  t^  any  oti^'T 
parties.     They  caunot  be  abandoned  or  surrendered*     ^or    ^*" 
their  exercise  he  humpere<l,  when  needed  for  the  public  good^    ^7 
any  considerations  of  private  interest.    The  exercise  of  these  p*^"^ 
lie  trusts  is  not  the  subject  of  barter  or  contract      Whare^"^^ 
license,  therefore,  Chinese  laborers  may  have  obtained  preview ^'^ 
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to  tlie  act  of  October  1,  188S,  to  return  to  the  United  States 
aftejr  their  departure,  ia  held  at  the  will  of  the  governmenl,  rev- 
ocable at  any  time,  at  its  pleajsure.  Wiiether  a  proper  considera* 
tion  by  our  govermuect  of  its  previous  laws,  or  a  proper  respect 
for  the  nation  whose  subjects  are  a  If  ee  ted  by  its  action,  ought  to 
have  qualified  its  inhibitiuu  and  made  it  applicable  only  to  per- 
sons departing  from  tlie  coimtry  after  the  passage  of  the  aet,  are 
not  questions  for  judicial  detemiination.  If  there  be  any  just 
ground  for  complaint  on  the  part  uf  China,  it  must  be  made  to 
the  political  department  of  our  government,  which  is  alone  com- 
petent to  act  upon  the  subject/' 

This  [x>wer  of  exclusion,  m  the  Supreme  Court  has,  in  a  line 
of  cases,  held,  may  be  exercised  through  executive  oflScera  without 
judicial  intervention.* 

As  we  have  seen  from  the  foregjiug  quotatious,  the  same  priu- 
t'iples  that  support,  constitutiouiilly,  the  right  of  the  United  States 
to  exclude  aliens,  support  the  right  to  expel  them  when  occasion 
demands.     Bonfils  states  the  intemational  doctrine  ae?  follows: 

*  A  State  has  the  right  to  expel  from  its  territory  aliens,  individu- 
ally or  collectively,  unless  treaty  provisions  stand  in  the  way. 

•  •  .  In  ancient  times,  collective  expulsion  was  mucli  practised. 
^11  modern  times  it  has  been  resorted  to  only  in  case  of  war.  Some 
^*^iters  have  essayed  to  enumerate  tho  legitimate  causes  of  ex- 
pulsion.    The  effort  is  useless.     The  reasons  may  be  summed  up 

^d  i*ondensed  in  a  single  word:  The  public  iuterests  of  the  State, 
^untsclili  wished  to  dcuv  the  State;?  the  ri;zht  of  expubion,  but 
'^^  Was  obliged  to  acknowledge  that  aliens  might  be  expellrd  by  a 
^^^gle  administrative  measure.  (French  law  of  December  2, 
^^4a,  utU.  7  &  8  —  Law  of  Ot^t.  19,  1707,  art  7/)  An  arbitrary 
^^pulsitm  may  npvortheless  give  rise  to  a  diplomatic  claim.^'  ® 

*  ^iu  V,  United  Ptate*^,  142  U.  S,  e*5l  ^  12  S!iip.  Ct  Eep.  3-36:  ri.T  L.  f^.  1145; 
^^^g  Yue  Ting  V,  Unite<i  States,  14»  U.  S.  608;  13  Sup.  Ct.  Eep.  lOie;  37 
^  M.  905;  Lem  Mo«m  Sing  v.  United  States,  138  U.  S.  538;  15  8up,  Ct,  Ut?p, 
^^^^;  39  L.  ed-  1082;  Turwr  v.  Witliams,  lf)4  U.  S,  279;  24  Slip,  Ct  Rep.  710; 
*^  L.  ed.  07f»:  Uniti^d  States  v.  Ju  Tf>y,  108  U.  S.  253;  25  Sup.  Ct.  Rep,  644; 
^  U  r^d.  1040;  Chin  Low  V.  United  States,  208  U*  S.  8;  2S  Sup,  Ct.  Rep. 
**^1 ;  o2  U  ed,  360. 

^ifanur/  du  Droit  Iniemaiional  Public,  442;  Moora,  Dioest  of  International 
^^^.  I  550. 
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§  126.  Protection  of  the  Persons  and  Property  of  Aliens. 

Aliens  are,  by  the  general  doctrines  of  public  law,  entitled  to 
the  same  protection  of  person  and  property  as  that  enjoyed  by  the 
citizens  of  the  State  in  which  they  are  resid^it.  In  all  cases, 
when  injured,  the  same  means  of  redress  as  are  open  to  citizens 
should  be  given  them.  But  they  are,  of  international  right,  en- 
titled to  no  special  privileges  in  these  respects.*** 

In  a  number  of  cases  the  United  States  Government  has  been 
called  upon  by  foreign  governments  to  furnish  pecuniary  and 
other  redress  to  resident  aliens  who  have  been  illegally  killed, 
injured,  or  their  property  destroyed.  These  claims  have  in  prac- 
tically all  cases  arisen  out  of  injuries  received  at  the  hands  of 
mobs  moved  by  feelings  of  animosity  against  the  injured  because 
of  their  race.  Thus  claims  of  this  sort  were  advanced  after  the 
Xew  Orleans  Spani^?h  Riots  of  1851,  the  Denver  Chinese  Riot  in 
1880,  the  Chinese  Riot  in  1885  at  Rock  Springs  in  the  Territon 
of  Wyoming,  the  Chinese  Riot  at  Seattle  in  the  same  year,  and 
the  lynching  of  certain  Italians  at  Xew  Orleans  in  1891. 

In  a  number  of  cases  the  United  States,  ex  gratia,  has  jiaid  in- 
demnities to  the  injured  or  to  their  families,  but  in  no  case  has 
acknowledged  that,  under  the  principles  of  international  law,  it 
was  obligated  to  do  so.  As  regards  the  punishment  of  those  who 
have  e<^iiiniitted  tlie  assaults,  the  United  States  has  called  attention 
to  the  fact  that  this  is  a  matter  for  the  local  authorities  where  the 
assaults  occur.  Had,  of  course,  any  public  officials  of  the  United 
States  participated,  as  such,  in  the  assaults,  or  sanctioned  them, 
or,  had  the  United  States  refused  to  the  injured  aliens,  or  failed 
to  provide  them  with,  the  protection  which  was  accorded  to  Ameri- 
can citizens,  it  was  admitted  that  the  case  would  have  been  dif- 
ferent, and  international  responsibility  would  have  been  incurred. 

As  a  result  of  the  ^IcLeod  incident,  described  in  section 
00  of  this  treatise.  Congress  passed  the  next  year  an  act 
proviiHuiT  that  the  Supreme  Court,  the  Circuit  Court,  and  the 
District  Courts  of  the  United  States  should  have  the  power  to 

10  Seo  Moore,  Digest  of  Intcmaticnal  Law,  IV,  534,  and  authorities  there 
cittnl. 
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iasue  writs  of  habeas  corpus  **  in  all  cases  of  any  prisoner  or 
prisoners  in  jail  or  confinement,  where  he,  she,  or  thej  being  sub- 
jects or  citizens  of  a  foreign  State  and  domicileil  therein,  shall  be 
<^omnxitted  or  confinedj  or  in  custody,  under  or  by  any  authority 
of  law^  or  process  founded  thereon,  of  the  United  States,  or  of 
^^y  of  them,  for  or  on  account  of  any  act  done  or  omitted  under 
^^y  alleged  right,  title,  authority,  privilege,  prote^^tion,  or  exemp- 
^^ti,  set  up  or  claimed  under  the  commission  or  order  or  sanction 
of    any  foreign  State  or   Sovereignty,   the  validity   and   effect 
whejeof  depend  upon  the  law  of  nations,  or  under  color  thereof/*" 
Xhe  constitutionality  of  this  act  can  scarcely  be  questioned. 
^^  so  far  as  the  United  States  admits,  and  properly  admits,  itself 
^o  l>e  responsible  to  foreign  States,  it  has  undoubtedly  an  implied 
constitutional  ])ower  to  extend  its  judicial  power  sufficiently  to 
enable  it  to  discharge  the  obligations  which  its  international  rela- 
^oixs  may  impose  upon  it. 

It  will  be  observed  that  under  the  statutory  authority  conferred 
jRy  Section  753  the  federal  court  may»  by  writs  of  habeas  corpus, 
wtain  possession  of,  and  release  persons  situated  as  was  McLeod. 
"^t  it  does  not  give  to  the  fe<leral  courts  the  power  to  prevent^ 
^^  Secure  the  punishment  of  persons  committing,  acts  of  violence 
^'^  other  illegal  acts  within  the  States  upon  aliens*  That  they 
®«-Oiild  be  given  this  anthorily  because,  bv  such  acts,  the  United 
^  tates  may  become  responsible  to  foreign  powers  has  been  several 
tirn^j^  suggested  in  presidential  communications  to  Congress,  and 

*^  ^ytat.    at    L.    v.    &3J>.      At    present,  as    st^itpd    in    Una    Revised    Statute* 

^*3^e.  753)  the  power  of  tlie  federal  courta  to  issue  writa  of  habeas  corpus  ia  aa 

*^lloi^5j     "Sec,  733.  The  writ  of  habeaa   eorpua  shaH  in  no  case  extend  to 

prisoner    in   jail,   unless   where   he    is   in   custody   iinder    or   by   color   of 

^^     authority  of  the  United   States,   or   is   committed  for   trial   before  some 

^"^rt   thereof;    or   is   in   cuHtody   for   an    act   done   or   o?nitted    in   pursuance 

•     ^    law  of  the  United  Slates,  or  of  an  order,  process,  crr  decree  of  a  court 

judge  thereof;  or  is  m  custody  in  violation  of  the  Constitution  or  of  a  law 

^    treaty  of  the  United   Ktatrs;   or,  being  a  subject  or  citizen   of  a   foreign 

**te,  and  domiciled  therein,  is  in  custody  for  an  act  done  or  omitted,  tinder 

^y  allied  right,  title,  authority,  privilege^  protection,  or  exemption,  claimed 

«tider  tlie  commission*  or  order,  or  sanction  of  any  forf'ign  State,  or  under 

^k>r  tliereof,  the  validity  and  effect  whereof  depend  upon  the  law  of  nations  ^ 

^  Tinleifi  it   id   necessary   to   bring  the    prisoner   into  court   to   testify." 
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bills  providing  this  have  been  introtluceil  in  that  body  but  never 
as  yet  enacted  into  law.  President  llarriaon  in  his  ammal  mes- 
sage of  December,  18%lj  referring  to  the  lynching  of  the  Italians 
at  y^evf  Orleauijj  said:  '*  Some  suggestions  growing  out  of  this 
unhappy  incident  are  worthy  the  attention  of  Congresd.  It  would, 
I  l>elieve,  be  entirely  competent  for  Congress  to  make  otfen*e;* 
against  the  treaty  rights  of  foreigners  domiciled  in  the  United 
States  cognizable  in  federal  courts.  This  has  not,  however,  been 
done,  and  the  federal  officers  and  courta  have  no  power  in  such 
cases  to  inteneiie  either  for  the  protection  of  a  foreign  citizen  or 
for  the  punishment  of  hisj  slayers.  It  seems  to  me  to  follow,  in 
this  state  of  the  law,  that  tbe  officers  of  the  State  charged  with 
police  and  judicial  powers  in  such  cases  must,  in  the  considerft- 
tiou  of  international  questions  growing  out  of  such  incidents,  be 
regarded  in  such  sense  as  federal  agents  as  to  make  this  govern- 
ment answerable  for  their  acts  in  cases  where  it  would  be  answer- 
able if  the  Uniteil  States  had  used  its  constitutional  power  to 
define  and  puuish  crimes  against  treaty  rights,'' 

A  bill  carryiug  out  the  suggestion  here  made  was  introduced 
into  Congress  but  not  enacted  into  law,  and  from  time  to  time 
since  then  substantially  similar  measures  have  been  urged  up<m 
Congress  in  presidential  messages,  and  have  lieen  introduced  and 
debated  but  without  result  The  matter  has  also  been  debated  by 
the  Auierican  Bar  Association  and  the  American  Society  of  Inter* 
national  Law.  The  eoustitutionality  of  a  law  giving  this  addi- 
tional jurisdiction  to  the  fe<leral  courts  has  been  questioned,  but, 
it  would  seem,  not  mth  good  reason.  A  decision  of  the  Supreme 
Court  that  would  seem  to  sanction  such  legislation  is  that  of 
United  States  v,  Arjona.'^  Arjona,  the  defendant,  was  indicted 
under  an  act  of  C'ougress  of  18S4  providing  for  the  punishment:- 
of  persons  counterfeiting  the  securities  of  foreign  governments. 
Upon  the  constitutinnality  nf  this  act  being  questioned  upon  the: 
ground  that,  though  the  I'nitod  States  had  the  implie<l  right  tc 
declare  criminal  the  counterfeiting  of  its  own  bonds  and  notes,  ii 
had  not  the  power  thus  t<->  protect  those  of  the  other  powers,  the 


12  120  U.  S.  479;  7  Sup.  Ct.  Rep,  028;  30  L.  ed.  728. 
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Supreme  Court,  in  its  opinion,  say:  "  The  National  Government 
is  .  .  .  made  responsible  to  foreign  nations  for  all  violations 
by  the  United  States  of  their  international  obligations,  and  be- 
cause of  this  Congress  is  expressly  authorized  to  ^  define  and 
punish  •  .  .  offenses  against  the  law  of  nations.'  .  .  .  Con- 
sequently a  law  which  is  necessary  and  proper  to  afford  this  pro- 
tection is  one  that  Congress  may  enact  because  it  is  one  needed  to 
carry  into  execution  a  power  conferred  by  the  Constitution  on 
the  Government  of  the  United  States  exclusively.  There  is  no 
authority  in  the  United  States  to  require  the  passage  and  enforce- 
ment of  such  a  law  by  the  States.  Therefore,  the  United  States 
must  have  the  power  to  pass  it  and  enforce  it  themselves,  or  be 
unable  to  perform  a  duty  which  they  may  owe  to  another  nation 
and  which  the  law  of  nations  has  imposed  upon  them  as  part  of 
the  international  obligations.  This,  however,  does  not  prevent  a 
State  from  providing  for  the  punishment  of  the  same  thing,  for 
here,  as  in  the  case  of  counterfeiting  the  coin  of  the  United  States, 
the  act  may  be  an  offense  against  the  authority  of  a  State,  as  well 
as  that  of  the  United  States."  ^^ 

13  C/.  on  this  whole  subject  the  essay  by  J.  I.  Chamberlain,  The  Position 
of  the  Federal  Oovernment  of  the  United  States  in  Regard  to  Crimes  Com- 
mitted against  the  Subjects  of  a  Foreign  'S'ation  Within  the  States.  Also 
Reports  of  American  Bar  Association  for  1891,  1892,  1893;  Congrressional 
Record,  52nd  Congress,  1st  Session,  1892;  Annual  Message  of  President, 
December,  1901,  and  Proceedings  of  the  American  Society  of  International 
T.nw    1007 


CHAPTER  XVII. 

AMERICAN  CmZEXSfflP. 

§  127.  Citizenship  Defined. 

From  the  consideration  of  the  status  of  aliens,  we  turn  to  an 
examination  of  the  status  of  citizens  or  subjects. 

The  citizen  or  subject  body  of  a  State,  regarded  from  the  view- 
point of  other  States,  that  is,  from  the  viewpoint  of  International 
Law,  constitutes  one  homogeneous  body,  all  the  members  of  which 
have  the  same  status,  the  same  rights  and  duties.  Considered, 
however,  from  the  viewpoint  of  the  constitutional  or  municipal 
law  of  the  State  in  question,  they  may  be  grouped  into  distinct 
classes,  with  diflFering  public  and  private  rights.  Thus  it  is  thai 
in  the  constitutional  jurisprudence  of  the  United  States  we  have 
at  present  not  only  a  distinction  between  federal  and  state  citizen- 
ship, but,  within  the  class  of  federal  citizens,  as  including  all  those 
persons  subject  to  the  full  sovereignty  of  the  United  States,  a 
distinction  between  those  who  are  "  citizens  of  the  United  States  " 
according  to  the  meaning  of  that  phrase  as  used  in  the  Constitu- 
tion of  the  United  States,  and  those  who,  though  subjects  of  the 
United  States,  are  not  citizens  within  this  narrower  constitutional 
sense. 

In  Minor  v.  Happersett,^  decided  in  1875,  the  definition  of 
citizenship,  its  essential  character,  and  the  privileges  necessarily 
attached  to  its  j^ossession,  were  examined  in  passing  upon  the 
claim  made  that  a  woman,  as  a  citizen  of  the  United  States,  might 
not,  simply  because  of  her  sex,  be  denied  by  a  State  the  right  of 
suffrage.  In  denying  this  claim,  Chief  Justice  Waite,  who  ren- 
dered the  unanimous  opinion  of  the  court,  declared:  "There 
cannot  be  a  nation  without  a  people.  The  very  idea  of  a  political 
community,  such  as  a  nation  is,  implies  an  association  of  persons 
for  the  promotion  of  their  general  welfare.    Each  one  of  the  per- 

121  Wall.  162;  22  L.  ed.  627. 
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sons  associated  becomes  a  inember  of  tlie  iiatioy  formed  by  tho 
association*    lie  owes  it  allegiance  aiid  is  entitled  to  its  protection. 
AJJegiauce  and  protection  are,  iu  tliis  connection,  reciprocal  obliga- 
tioru.  The  one  is  a  compensation  for  the  other;  allegiance  for  pro- 
tection and  protection  for  allegiance.   For  convenience  it  hm  been 
fotxud  necessary  to  give  a  name  to  tbis  membership.    The  object  is 
to  designate  by  a  title  the  person  and  the  relation  be  tiears  to  the 
nation.    For  this  purpose  the  words  *  subject/  *  inhabitant/  and 
citizen*  have  been  used,  and  the  choice  between  tlieui  is  some- 
limes  made  to  depend  upon  the  form  of  the  government    Citizen 
•3  now  more  comntonly  employed,  liowever,  and  a^  it  has  been  con- 
diclorcd  better  suited  to  the  description  of  one  living  under  a  re- 
pitljliean  government,  it  was  adopted  by  nearly  all  of  the  States 
«llpoji  their  separatiou  from  Great   Britain,   and  was   afterward 
^ojited  in  the  Articles  of  Confederation  and  iu  the  Constitution 
of   t^le  United  .States,    When  used  in  this  sense  it  is  underst^x^d  as 
conveying   the   idea   of   membership  of   a  nation,   and   nothing 

^t»c,   holding   that   the   eJe^'tlve   fraiicliise   is   not   a   necessary   incident   of 

ciliz«>nship:       L    As    to    ne^oes  — Smith    v.    :Mrtody,    ISOO     (26    Ind.    29f>)  ; 

^'"ited  States  V,  Crosby.  1871    {I  Hughes  448)  ;  Anthony  v.  HoldpTniain  1871 

<7    l^ans,  50)  ;  Y«ii  Valk«-nhurg  \\  Brown,   1^72    (43  Cal.  42)  ;   Unit^vl  States 

^'  55t.  Petersburg   (3  Hughes,  493);   United  States  v.  Reese*  1875    (02  U.  S. 

^1*  ;    23   L.    ed.   503);    and   8ee   Opinions    of   Justices,    1^57    (44    ^^le.    507). 

^  A*  to  women  —  Spencer  v.  Board,  1873    (8  D.  C   1C}>)  :   United  States  v. 

^iitbrtnT,  1873  (11  Bbtchf,  200)  ;  5Iim>r  v.  Happersett,  1H74   (21  Wall.  162; 

^    I^  ed,  C27)  ;   Dorse.v  v,   Brighani    (177   111.  250)  j   Goiigar  v.  Timberlake^ 

*^^C    (148  Ind.   38);    and  see  also   People   v.  Oldtuwn,   187S    (8R   111.  202); 

'^»^     Wore  1%  Winner.  1S83    toO  Fefl,  310)    holding  that  women   are  citizens* 

^'  -A.S  to  minora  —  Lyons  v,  Cnnninj^bain,  lfifi4    (ft(J  Cal.  42)  ;  and  see  People 

^'  Oldtown,  auprtt.     4.  As  to  Indians,  holding  that  though  they  may  have 

'■ot^^,  this  did  not  make  them  citizens  — Laurent  v,  Stiito,  1803  (1  Kons.  313). 

5'    As    to    aliens  — Spragins    v.    Houghton,    184Q     (2    Scam.    3    111.    377); 

h   #-tf^  Wehlitj!,   180.-^    no  Wis,  443):   UnitM  Statos  v.  Tlirsichfield,   1876    (13 

^^»tchf.  330)  :   Lan?',  v,  BandalK  187G   (4  Dilh  42.5)  ;   City  of  Minneapolis  v, 

"**Urn«  1803    (50    F*?d.    r>7f^).     An   avormeot    in    pleading   tliat   one   was   "a 

c\iizen  and  re?idpnt  *'  wa«  held   not  equivalent  to   a  specific  eharp^  that  he 

^•»   »n  **  eleetoT  *' —  Blanck  v.  Pausch.  1885   (113  III.  60),    Tliat  the  elective 

ITttnchise  U  not  a   right   of   citi/enBhip   is    shown   also  hy   the   fact  that   the 

^^i^ts  hare  repeatedly  sustained  legij^lation  which  provides  for  a  certain  prior 

i«adctioe  before  voting  in  the  county,  towii>  and  precinct.     See  Anthony  y. 
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§  128.  State  and  Federal  Citizenship  Distinguished 

As  aduptc^d,  the  fe<Jeral  Constitution  contiiined  no  definition  of 
citizenship.  Iiajjlietllj,  however,  it  recognized  a  state  citizeuiLip 
in  that  chiuse  which  providi-g  that  **  cllizen^  of  each  State  >liili 
be  entitled  to  all  the  privileges  and  iniinimities  of  citizens  in  the 
several  State^?.-^  It  would  also  seem  to  have  reeognizevl  a  feJtnl 
citizenship  in  the  clanses  providing  thai  the  President  shidl  be 
^^a  natural  born  citizen,  or  a  citizen  of  the  United  States  at  tie 
time  of  the  adoption  of  the  Constitution;"  that  Senators  and  Rep- 
resentatives shall  have  been  nine  and  seven  years  pesiiectivclj 
citizens  *'of  the  United  States;''  and  that  Congress  shall  hare  the 
IK>wer  to  pass  laws  regiilating  the  naturalization  of  aliens. 

The  relationship  between  these  two  citizenships,  state  and  hi- 
tioualj  however,  the  Constitution  did  not  express! v  determine. 

There  has  never  been  any  cpiestiou  as  to  the  existence  umier 
the  Constitution  of  a  distinction  between  state  and  federal  citi- 
zenship.^    The  only  dispute  has  been  as  to  the  relation  of  the  two. 

Prior  to  the  argument  of  the  Dred  Scott  case  there  was  hw- 
prisingly  little  dihcussion  of  this  point.  The  opinion  generanr 
held  seems  J  however,  to  have  been  that  every  citizeoi  of  a  Stale  wai 
a  citizen  of  the  United  States,  This  was  the  view  declared  k 
Hawle  in  his  work  on  the  Constitution  and  by  Story  in  his  Ca»w 
mentaries*  Story  says :  '*  Every  citizen  of  a  State  is  i])^  fficio 
a  citizen  of  the  Uniteil  States/'*  But  it  would  appear  tbt 
Story  did  not  hold  that  the  federal  citizen  body  is  made  up  ex- 
clnsively  of  state  citizens,  for  iu  the  next  section  he  adds:    '*AaJ 

Holdermai],  1S71  (7  Kans,  50),  And  for  the  iiiiposition  of  other  t^mTt- 
ments  for  voting  see  Anderson  v.  Buker.  1S(J5  (23  Md.  531)  ;  People  t.  De 
La  Ciucrra,  1870    (40  Cal.  311). 

This  note  is  t^en  from  t!io  Report  on  Citizenship,  1906.  H,  R.  Doc  No.  32«, 
59th  Cong.,  2d  Session,  p.  4e. 

sSec,  for  instance,  the  early  case  of  Talbot  v.  Janaon  13  0iiIK  ISS^detidd 
in  179;>,  in  which  the  reuuuciation  of  htate  citizenship,  for  which  prorision 
was  mtidf*  by  the  state  rnnstihition,  was  hell  not  to  operate  as  «  r^nuDdt- 
tion  of  allppunre  to  the  I'nited  States.  Of  cr>i»rse,  state  citiienship  mij  be 
lost  by  residence  outside  of  the  State  withi->iit  natiojial  citi^eoftkip  bet^g 
affected.     (Prentiss  v.   lirenium,  2  Blatehf.  1G2.) 

M  1«587* 


American  Citizenship. 


f?61 


«  person  who  15  a  naturalized  citizen  of  the  United  States,  bv  a 
'lie  residence  in  any  State  of  the   Union  becomes  ipso  facto  a 
<^itizen  of  that  State.     So  a  citizen  of  a  territory  of  the  tTnion  by 
a  lite  residence  aeqiiires  the  rhamcter  of  the  State  where  he 
fesidos."     lu  support  of  this  last  statement,  Story  refer;?  to  the 
^ase  of  Gassies  v.  Ballon,**    In  that  case,  decided  in  1832,  it  was 
hel^i  that  the  allegation  that  tiie  defendant  had  been  naturalized 
^  ail  American  citizen  and  wa5  residing  in  Louisiana  was  equiva- 
fent  to  an  averment  that  he  was  a  citizen  of  that  State,     *^A  citi- 
zen  of  the  ITnited  States/'  Marshall  declare*!  without  argument, 
**  residing  in  any  State  of  the  Union,  is  a  citizen  of  that  State," 
From  the  foregoing  it  appears  that  it  was  held  that  there  was 
^  i*eciproeal  relationship  between  fefleral  and  state  citizenship^ 
Bv*   residence  in  a  State  a  federal  citizen  l^ecame  ipso  facto  a  eiti- 
len  of  that  State;  and  a  state  citizen  was  ipso  facto  a  federal  eiti- 
*exi.     This  doctrine  did  not,  it  is  evident,  decide  the  qnestion  as 
^0    ^hich  of  the   two  citizenships   was   the  more  fundamental, 
^'alljoim  and  others  of  his  school  have,  by  some  writers,  been 
<''*'eilitefl  with  the  doctrine  tliat  there  was  no  federal  citizenship 
*^Pa.rt  from  the  state  citizenship  —  that  one  coidd  become  a  fed- 
6i*al  citizen  only  by  first  becoming  a  citizen  of  one  of  the  States** 
^allioun  did  not,  however,  take  exactly  this  position.    In  a  speech 
delivered  in  the  United  ^States  Senate  in  ISS))  itpon  the  then  pend- 
ing Force  Bill,  he  declared:     '*  If  by  a  citizen  of  the  United 
States  he  [Senator  Claj^on]  means  a  citizen  at  large,  one  whose 
Citizenship  extends  to  the  entire  geographical  limits  of  the  country 
^^^tliout  having  a  local  citizenship  in  some  State  or  Territory,  a 
^oi^  of  citizen  of  the  world,  all  I  have  to  say  is  that  snch  a  citizen 
'^ould  be  a  perfect  nondescript;  that  not  a  single  individual  of 
*Ws  description  can  be  found  in  the  entire  mass  of  the  popnLition* 
*    .    Every  citizen  is  a  citizen  of  Ronie  State  or  Territory,  and 
^s  snch,  under  an  express  provision  of  the  Constitution,  is  entitled 
^^   all  the  privileges  and  immunities  of  citizens  in  the  several 
States ;  and  it  is  in  this  and  no  other  sense  that  we  are  citizens  of 
*e  United  States/* 

^6  Pet,  701;  S  L.  eel.  573, 

*For  exiuKpK  see  Bmunon,  The  Fcurteenih  Amcndmcnf^  p.  17. 
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From  this  it  will  be  seen  that  Calhoun  recognized  not  onlj  a 
state  citizenship  but  a  territorial  citizenship,  which  latter,  of 
course,  could  be  derived  only  from  a  federal  source.  What  he 
and  others  of  the  States'  Eights  school  held  was  that  as  between 
state  citizenship  and  federal  citizenship,  the  former  was  the  more 
fundamental ;  that,  in  other  words,  the  latter,  except  as  to  citizens 
in  the  Territories,  was  derived  from  the  former.  The  fact  of  the 
federal  control  of  naturalization  Calhoun  explained  by  ailing 
that  that  power  was  one  which  enabled  Congress  simply  to  remove 
the  disabilities  of  foreign  birth,  the  several  States  being  left  free 
to  decide  whether  or  not,  when  such  disabilities  had  been  removed 
from  aliens  resident  within  their  borders,  they  should  be  accepted 
by  them  as  citizens. 

§  129.  The  Dred  Scott  Case. 

The  whole  question  of  the  relation  between  state  and  federal 
citizenship  came  up  for  discussion  and  decision  in  the  Dred  Scott 
case^  decided  in  1856.  Two  of  the  questions  involved  in  thia 
case  were :  Whether  a  State  might  make  a  negro  one  of  its  citi- 
zens ;  and,  if  so,  whether  such  a  one  thereby  necessarily  became  a 
citizen  of  the  United  States  and  as  such  entitled  to  the  special 
privileges  and  immunities  created  by  the  Constitution,  among 
which  privileges  was  the  right  to  bring  a  suit  in  a  federal  court 
under  that  clause  of  the  Constitution  which  gives  to  the  federal 
judiciary  the  power  to  hear  and  determine  suits  between  "citizem 
of  different  States/' 

The  plaintiff  in  this  case  was  a  negro  of  African  descent,  whose 
ancestors  were  of  pure  African  blood,  and  who  had  been  brought 
into  this  country  and  sold  as  slaves.  The  plea  in  abatement  set 
up  that,  whether  free  or  not,  and  whether  by  the  laws  of  Missouri 
a  citizen  of  that  State  or  not,  Scott  was  not,  and  could  not  bv  the 
action  of  a  State  be  made  a  "  citizen  "  in  the  strict  sense  of  that 
word  as  used  in  Article  III  of  the  Constitution.  In  sustaining 
this  plea,  Chief  Justice  Taney  in  his  opinion  said:  ^^  The  words 
*  people  of  the  United   States '   and  *  citizens '   are  synonvmous 

7  Scott  V.  Sanford,  19  How.  393;   15  L.  ed.  691. 
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temx^,  and  mean  the  same  thing.    They  both  describe  the  political 
body    ^hO|  according  to  our  republican  institutions,  form  the  sover- 
eigtL^y^  and  whj  hold  the  power  and  conduct  the  goveniment 
ihrox^gh  their  reprcr^entatives.    They  are  what  we  familiarly  call 
the  *    sovereign  people/  and  every  citizen  is  one  of  this  people  and 
a  coxxstituent  member  of  this  sovereignty.    The  question  before  U3 
18,  liv*  tether  the  class  of  persoiis  described  in  the  pleii  in  abatement 
compose  a  portion  of  this  people,  and  are  constituent  members 
of  tLtis  sovereignty.    •    .    .     In  discussing  this  question,  we  must 
not  oonfonnd  the  rights  of  citizenship  which  a  State  may  confer 
witlii  n  its  own  limits,  and  the  rights  of  citizenship  as  a  member 
of  xYxe  Union,     It  does  not  by  any  means  follow,  because  he  has 
all  the  rights  and  privileges  of  a  citizen  of  a  State,  that  he  must 
be  a   citizen  of  the  United  States,    He  may  have  all  the  rights  and 
privileges  of  the  citizen  of  a  State,  and  yet  not  be  entitled  to  the 
rights  and  privileges  of  a  citizen  in  any  other  State.   For,  previous 
to  the  adaption  of  the  Constitution  of  the  United  States,  every 
State  had  the  nndoubted  right  to  confer  on  whomsoever  it  pleased 
"36  character  of  a  citizen,  and  to  endow  bini  with  all  its  rights, 
-^^it  this  character,  of  course,  was  confined  to  the  l^oundaries  of 
"^^  State,  and  gave  him  no  rights  or  privileges  in  other  States 
^yond  those  secured  to  him  by  the  laws  of  liatious  and  the  comity 
^^  States.     Nor  have  the  several  States  sumndured  the  power  of 
coaf^rj.jj2g  these  rights  and  privileges  by  adopting  the  Constitn- 
*ioix  of  the  United  States.    Each  State  may  stili  confer  them  upon 
*^  alien,  or  anyone  it  thinks  proper,  or  upon  any  class  or  descrip- 
tion of  persons;  yet  he  would  not  be  a  citizen  in  the  sense  in  which 
that  word  is  used  in  the  Constitution  of  the  Uuite<l  States,  nor 
entitled  to  sue  as  such  in  one  of  its  courts,  nor  to  the  privileges 
^^^  immnnities  of  a  citizen  in  the  other  States.    The  rights  which 
^^  Would  acquire  would  be  restricted  to  the  State  which  gave  them. 
^'^^  Constitution  has  conferred  on  Congress  the  right  to  establish 
*^  Uniform  rule  of  naturalization,  and  this  right  is  evidently  ex- 
clusive, and  has  always  been  held  by  this  court  to  be  so.     Conse- 
'l^ently  no  State,  since  the  adoption  of  the  Constitution,  cun,  by 
naturalizing  an  alien,  invest  him  with  the  rights  and  privileges 
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secured  to  a  citizen  of  a  State  under  the  Federal  (jovemment,  al- 
though, 80  far  as  the  State  alone  was  concerned,  he  would  un- 
doubtedly be  entitled  to  the  rights  of  a  citizen,  and  clothed  with 
all  the  rights  and  immunities  which  the  Constitution  and  laws 
of  the  State  attached  to  that  character." 

There  was  no  dissent  on  the  part  of  any  of  the  Justices  of  the 
Supreme  Court  from  the  doctrine  declared  by  Taney  that  it  did 
not  lie  within  the  power  of  the  individual  States  to  create  federal 
citizens  by  admitting  whomsoever  they  should  see  fit  to  their  own 
citizenship.  Justice  Catron,  however,  argued  that,  under  the 
pleadings,  the  plea  in  abatement,  and,  therefore,  the  question  of 
citizenship,  was  not  properly  before  the  Supreme  Court,  and  Jus- 
tices McLean  and  Curtis  in  the  particular  case  at  bar  argued 
that  Scott  by  fact  of  birth  within  the  United  States  was  a  citizen 
of  the  United  States,  and,  by  domicile,  was  a  citizen  of  the  State 
of  Missouri.  In  his  dissenting  opinion,  Justice  McLean  argued 
that  under  the  demurrer  which  was  filed  to  the  plea  in  abatement, 
Scott  was  to  be  considered  a  free  man,  and  that,  as  such,  whether 
or  not  he  was  of  negro  descent  and  had  been  a  slave,  he  was  a 
citizen  of  the  United  States  and  of  the  State  in  which  he  was 
domiciled.  *^  Being  bom  under  our  Constitution  and  laws,"  he 
said,  "  no  naturalization  is  required,  as  one  of  foreign  birth,  to 
make  him  a  citizen.  The  most  general  and  appropriate  definition 
of  the  term  *  citizen '  is  a  '  freeman.^  Being  a  freeman,  and 
having  a  domicile  in  a  State  different  from  that  of  the  defendant, 
he  is  a  citizen  within  the  act  of  Congress,  and  the  courts  of  the 
Union  are  open  to  him." 

Justice  Curtis  in  his  dissenting  opinion,  after  declaring  the 
principle  that  the  Constitution  must  have  recognized  as  citizens 
of  the  United  States  all  those  who  were  recognized  by  the  States 
as  citizens  at  the  time  the  Constitution  was  adopted,  took  issue 
with  Chief  Justice  Taney  as  to  the  statement  that  in  1789  free 
negroes  were  nowhere  in  America  recognized  as  citizens.  At  that 
time,  he  alleged,  not  only  were  all  free  native-born  inhabitants  of 
K'ew  Hampshire,  ^rassachusetts,  New  York,  New  Jersey,  and 
North  Carolina,  including  those  descended  from  African  slaves. 
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citizens  of  those  States,  but  free  negroes,  where  they  had  the  neces- 
^ary  qualificarions,  possessed  the  franchise  of  electors  on  equal 
terms  with  other  citizens.  Hence,  he  declaredj,  when  the  Cousti- 
tmioB  was  adopted  these  became  citizens  of  the  Unite<l  States, 
and  of  course  remained  citizens  of  the  States  in  which  they  were 
domiciled.  •"!  can  find  nothing  in  the  Constitution,"  he  said, 
*  vrhicb,  propria  viyore,  deprives  of  their  citizenship  any  class  of 
persons  who  were  citizens  of  the  United  States  at  the  time  of  its 
a%)tionj  or  who  should  be  native-born  citizens  of  any  StaLc  after 
its  adoption;  nor  any  power  enabling  Congress  to  disfranchise 
persons  bom  on  the  soil  of  any  State,  and  entitled  to  citizenship 
^^  5iich  State  by  its  Constitution  and  laws.  And  my  opinion  is, 
that  under  the  Constitiition  of  the  United  States,  every  free  per- 
son born  on  the  soil  of  a  State,  who  is  a  citizen  of  that  State  by 
lorcp  of  its  Constitution  or  laws,  is  also  a  citizen  of  the  United 
States-"® 

''B    aji  able  article,  entitled  **  Etnancipation  and  Citlzensljip  **  in  the  Yalf^ 

^^  J^OMrnal,  XV,  263    (April,   19<KI),  Mr.   Gordon   E,   Shernmn  shows   con- 

cluiirel^,*  the  fact  that  during  the   period    from   1775   to   1789  free  negroes 

itfe  %r^ry  generany   held   to  be  citizens  of   the  colon  tea  or  States  in   which 

tnfy  liv<?fl,  but   that  there   soon   began   in   some  commonwealths  a  desire  to 

l*3an\i    t^lie  freedmen  from  their  borders,  to  pruhibit  their  entrance  from  other 

°'*tef,      gjni   Iq   4(.„y   ih^    privileges    and    statua    of    citizenship    to    such    as 

rvtnAifio<l  within  tbrir  several  jurisdictions.     The  historical  data  sTipjilied  by 

\hk  inrx^iQ^c  fullj   demonstrate   the    incorrcctnt-ss   of   Taney^t*   a*MTtion   that, 

it  the     time  the  Constitution  was  adopted,   the   free  BP^ro   was   nowhere   re- 

(?wu<?d.    as  ft  citizen  or  as  qualified  for  citizenship.     Furthermore,  there  had 

^^f    pTior    to    the   Dred    Scott   case,    several    decisions    of    state    courts    in 

whieh   free  negroes  had  been  held  to  be  citizens.     Thus,  for  example,  in  State 

'.Manuel  (3  Dcv.  k  Bat.  20),  decided  in  1835,  the  court  said:     "According 

^  i^i€   laws  of  this  State  all  human  beings  within  it  who  are  not  slaves  faU 

^Uhm    one  or  two  classes.     Whatever  distinctions  may  have   existed  in  the 

Ruman    la^v  between  citizens  and  free  inhabitants,  they  are  unknown  to  our 

mititiitloos.    Before  our  Revolution  all  free  p^'rsons  born  within  the  dominions 

«i  Wm  King  of  Great  Britain,  whatever  their  color  or  complexion,  were  native 

^^tn  British  subjects;  those  bom  out  of  his  anegiance  were  aliens.     Sla^^ery 

did  not  exist  in  England,  but  it  did  exist   in   the  British   coloBies.     Slaves 

*ftt  not,   in    legal    parlance,   persons,    but    property.      Tlie   moment    the    in- 

capmtity— or  difqnalification   of   color  —  was    removed    they   became    per?ona, 

ma  Were  then  either   British   subjects,  according  as  they  were   or  were   not 

^^  within   the   allegiance   of   the   British    King»     Upon   the   Revolution   no 

^tbcr  change  took  place  in  the  law  of  North  Carolina  than  was  consequent 
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It  will  be  noticed  that  Curtis,  in  his  opinion,  makes  federal 
citizenship  dependent  on  state  citizenship — ^that  everyone  who  h 
by  the  Constitution  or  laws  of  a  State  a  citizen  tliereof,  is 
ipso  facto^  a  federal  citizen,  and  that,  indeed,  the  General  Govern- 
ment  is  without  the  powe:  to  deny  its  citizenship  to  those  tbm 
created  state  citizens  by  state  law*     This  he  states  still  more  ex- 

iipon  the  transition  from  a  colony  dependent  on  an  European  king  to  i  free 
and  ftovereign  Slate.  Slaves  remained  alaves.  British  Bubjects  in  North 
Carolina  became  North  Carolina  freemen.  Foreigners,  until  made  membera 
of  the  State,  continued  aliens.  Staves  manumitted  here  became  freemen; 
and,  therefore,  if  born  within  North  Carolina  are  citizens  of  North  CaroUni* 
and  all  free  persona  born  within  the  State  are  bom  citb^ns  of  the  Stitt^ 
A  few  only  of  the  principal  objections  which  hare  been  urgt^d  against  thii 
view  of  what  we  considered  the  legal  doctrine  will  be  noticed.  It  has  been  said 
that  by  the  Constitution  of  the  United  States  the  power  of  naturalization 
has  been  conferred  eJtclusively  upon  Congress,  and  therefore  it  cannot  be 
competent  for  any  State  by  Sts  municipal  regulations  to  a  make  a  cit'wiL 
But  what  is  naturalization T  It  is  the  removal  of  the  disabilities  of  ajiensge. 
Emancipation  is  the  removal  of  the  incapacity  of  slavery.  The  latter  depeodi 
wholly  upon  the  internal  regulations  of  the  State;  the  former  belongs  U 
the  Government  of  the  United  States.  It  would  be  a  dangerous  mistike 
to  confound  them." 

The  court  then  goes  on  to  show  that  the  state  Constituiton  gave  the  frut- 
ehise  to  every  adult,  without  regard  to  color,  who  had  paid  a  public  tu. 
For  cases  holding  that  the  free  negro  was  not  a  citizen^  see  Amy  v*  Smith 
(1  Litt  [Ky.]  320),  decided  in  1822;  Crandall  v.  State  (10  Conn.  33flL  rj«- 
cided  in  1834;  State  v.  Claiborne  (1  Meigs  [Tenn.)  331),  decided  in  1^8? 
Pendleton  v.  State  (6  Ark.  509),  decided  in  1846;  Cooper  v.  Mayor  (4  Gs- 
68 y,  decided  in  1848.  In  the  first  of  these  cases  the  court  said:  "Prior  to 
the  adoption  of  the  federal  Constitution  the  States  had  a  right  of  making 
citizens  of  any  persons  they  pleased,  but  as  the  Constitution  does  not  au» 
thorite  any  but  white  persons  to  become  citijsens  of  the  United  States  it 
furnishes  a  presumption  that  none  others  were  citizens  at  the  time  of  it 
adoption." 

In  Pendleton  v.  State,  the  judge  declared:  "  If  citizens  in  a  full  sod 
atitutiona!  sense,  why  were  they  not  permitted  to  participate  in  its  forraitiont 
They  certainly  were  not*  The  Constitution  was  the  work  of  the  white  rure; 
the  Government,  for  which  it  provides,  and  of  which  it  is  the  fundiiineiiUl 
law,  is  in  their  bajids  and  under  their  control;  and  it  could  not  have  beca 
intended  to  place  a  difl^erent  race  of  people  in  all  things  upon  tenns  of 
equality  with  themselves.  Indeed,  if  such  had  been  the  desire,  its  utter  im* 
practicability  is  too  evident  to  admit  of  doubt.  The  two  races,  diffniog  «§ 
they  do  in  complexion,  habits,  conformation,  and  intellectual  endowro^ntv 
could  not,  nor  ever  will  live  together  upon  terms  of  social  or  political  eqtifllitr. 
A  higher  than  human  power  ha.s  so  ordered  it,  and  a  greater  than  human 
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plicitly  a  little  later  on*  The  only  power  granted  to  Congress  with 
reference  to  the  subject,  he  says,  is  that  of  naturalization,  and  this 
extends  only  to  the  removal  of  the  disabilities  of  foreign  birth. 
These  disabilities  removed,  it  is  left,  he  declares,  with  the  States 
individually  to  determine  whether  or  not  the  persons  thus  relieved 
of  such  disabilities,  are  to  be  admitted  to  state  citizenship  and 
thereby  to  federal  citizenship.  Even  as  to  native-born  free  white 
persons  it  is  left  to  the  States  to  determine  whether  or  not  they 
shall  be  recognized  as  citizens.  In  his  opinion,  Curtis  says :  "  Un- 
doubtedly, as  has  already  been  said,  it  is  a  principle  of  public 
law,  recognized  by  the  Constitution  itself,  that  birth  on  the  soil 
of  a  country  both  creates  the  duties  and  confers  the  rights  of 
citizenship.  But  it  must  be  remembered,  that  though  the  Consti- 
tution was  to  form  a  government,  and  under  it  the  United  States 
of  America  were  to  be  one  united  sovereign  nation,  to  which 
loyalty  and  obedience  on  the  one  side,  and  from  which  protection 
and  privileges  on  the  other,  would  be  due,  yet  the  several  sovereign 
States,  whose  people  were  then  citizens,  were  not  only  to  continue 
in  existence,  but  with  powers  unimpaired,  except  so  far  as  they 
were  granted  by  the  people  of  the  National  Government  Among 
the  powers  unquestionably  possessed  by  the  several  States,  was 
that  of  determining  what  persons  should  and  what  persons  should 
not  be  citizens.  It  was  practicable  to  confer  on  the  govemnient 
of  the  Union  this  entire  power.  It  embraced  what  may,  well 
enough  for  the  purpose  now  in  view,  be  divided  into  three  parts: 
First,  the  powers  to  remove  the  disabilities  of  alienage,  either  by 
special  acts  in  reference  to  each  individual  case,  or  by  establishing 
a  rule  of  naturalization  to  be  administered  and  applied  by  the 
courts.  Second :  Determining  what  persons  should  enjoy  the  privi- 
leges of  citizenship,  in  respect  to  the  internal  affairs  of  the  several 

agency  must  change  the  decree.  Those  who  framed  the  Constitution  were 
aware  of  this,  and  hence  their  intention  to  exclude  them  as  citizens  within 
the  meaning  of  the  clause  to  which  we  have  referred." 

In  a  number  of  cases  the  courts  held  a  middle  position  according  to  which 
free  negroes  were  described  as  citizens  of  an  order  lower  than  that  of  whites. 
For  tliese,  and  other  references,  see  Report  on  Citizenship  of  the  United  States 
(190G),  H.  R.  Doc.  No.  326,  59th  Congress,  2nd  Session,  pp.  63-66. 
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States.  Third ;  What  nanve-boni  persona  should  be  citizens  of 
the  United  States,  The  first-named  power,  that  of  establishing  a 
uniform  rule  of  naturalization,  was  granted;  and  here  the  grant, 
according  to  its  terms,  stopped." 

Keferring  to  that  claiiise  of  the  Constitution  which  provides  that 
*'  The  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  inim unities  of  citizens  of  the  several  States,''  Justice  Curtis 
says:  *'  Xowhere  else  in  the  Constitution  is  there  anything  con- 
cerning a  general  citizenship;  but  here  privilpges  and  immunities 
to  be  enjoyed  tki-oughout  the  United  States,  under  and  by  force 
of  the  national  compact,  are  granted  and  secured.  In  selecting 
those  who  are  to  enjoy  these  national  rights  of  citizenship  —  bow 
are  they  describe*!  I  As  citizens  of  each  State,  It  is  to  them  the^e 
national  rights  are  secured.  The  qualitication  for  them  is  not  to 
be  looked  for  in  any  provision  of  the  Constitution  or  laws  of  the 
United  States,  They  are  to  be  citizens  of  several  States,  and,  as 
such,  the  privileges  and  immunities  of  general  citizenship,  de- 
rived from  and  guaranteed  by  the  Constitution,  are  to  be  enjoyed 
by  them.  It  would  seem  that  if  it  had  been  intended  to  constitute 
a  class  of  mitivc^born  persons  within  the  States,  who  should  derive 
their  citizenship  of  the  United  States  from  the  action  of  the  Fed- 
eral Government,  this  was  an  occasion  for  referring  to  them.  It 
c*iiimrit  he  supposed  that  it  wa4>  the  {lurpo^je  of  this  article  to  confer 
the  privileges  and  immunities  of  citizens  in  all  the  States  upon 
persona  not  citizens  of  the  Unite^l  States.  .  .  .  Laying  aside, 
then,  the  case  of  aliens,  concerning  which  the  Constitution  haa 
recognized  the  general  principle  of  public  law,  that  allegiance  and 
citizenship  depend  on  the  place  of  birth,  that  it  has  not  attempted 
practically  to  apply  this  prin^ciple  by  designating  the  particular 
classes  of  persons  who  should  or  should  not  come  under  it;  that 
when  we  turn  to  the  Constitution  for  an  answer  to  the  question 
what  free  persons,  born  withiu  the  several  States,  are  citizens  of 
the  United  States,  the  only  answer  we  can  receive  from  any  of 
its  express  provisions  is,  the  citizens  of  the  several  States  are  to 
enjoy  the  privileges  and  immunities  of  citizens  in  every  State, 
and  their  franchise  as  electors  under  the  Constitution  depends  on 
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their  citizenship  in  the  several  States.  Add  to  this,  that  the  Con- 
stitution was  ordained  by  the  citizens  of  the  several  States ;  that 
they  were  ^  the  people  of  the  United  States/  for  whom  and  whose 
X>osterity  the  government  was  declared  in  the  preamble  of  the 
Constitution  to  be  made ;  that  each  of  them  was  *  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  the  Constitution/ 
within  the  meaning  of  those  words  in  that  instrument;  that  by 
them  the  government  was  to  be  and  was  in  fact  organized;  and 
that  no  power  is  conferred  on  the  Government  of  the  Union  to 
discriminate  between  them,  or  to  disfranchise  any  of  them  —  the 
necessary  conclusion  is,  that  those  persons  born  within  the  several 
States,  who  by  force  of  their  respective  constitutions  and  laws, 
are  citizens  of  the  State,  are  thereby  citizens  of  the  United 
States.  ...  It  has  been  objected,  that  if  the  Constitution  has 
left  to  the  several  States  the  rightful  power  to  determine  who 
of  their  inhabitants  shall  be  citizens  of  the  United  States,  the 
States  may  make  aliens  citizens.  The  answer  is  obvious.  The 
Constitution  has  left  to  the  States  the  determination  what  persons 
born  within  their  respective  limits,  shall  acquire  by  birth  citizen- 
ship of  the  United  States,  and  it  has  not  left  to  them  any  power 
to  prescribe  any  rule  for  the  removal  of  the  disabilities  of  alien- 
age.    This  power  is  exclusively  in  Congress."^ 

In  effect,  the  Dred  Scott  decision  held  that  native-bom  n^roes, 
whether  free  or  slave,  living  in  the  United  States,  though  subjects 
of,  that  is,  owing  allegiance  to  the  United  States,  were  not,  and 
could  not  either  by  state  or  federal  action,  be  made  "  citizens  "  of 
the  United  States  within  the  meaning  of  the  Constitution. 

9  At  the  first  hearing  of  this  case  before  the  Supreme  Court,  four  justices, 
McLean,  Catron,  Grier,  and  Campbell,  held  that  the  plea  in  abatement,  setting 
up  the  question  of  citizenship,  was  not  properly  before  the  court  because  the 
defendant  had  sfubmitted  and  pled  over  to  the  merits.  Justice  Nel«on  was  in 
doubt  as  to  this.  Upon  the  second  hearing,  Nelson  agreed  with  these  four, 
and,  consequently,  no  one  of  the  five  —  a  majority  of  the  court  —  discussed 
the  question  in  the  opinions  which  they  individually  rendered.  Justices  Wayne 
and  Daniel  agreed  with  Taney  and  Curtis  that  the  plea  was  properly  before 
the  court. 
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§  130.  The  Fourteenth  Amendment 

In  1868  was  adopted  the  Fourteenth  Amendment  which  pro- 
vides that  "All  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside." 

The  two  main  purposes  of  this  declaration  undoubtedly  were: 
(1)  The  assertion  that  national  citizenship  is  primary  and  para- 
mount to  state  citizenship;  and  (2)  the  granting  of  both  national 
and  state  citizenship  to  the  negro.  That  national  citizenship  was 
to  be  paramoimt  is  shown  not  only  in  the  words  just  quoted,  but 
in  the  further  provision  of  the  amendment  that  '*  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  and 
immunities  of  citizens  of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.'' 

In  the  Slaughter  House  Cases,  as  we  have  already  learned/'* 
the  Supreme  Court  held,  in  effect,  that  this  amendment  did  not 
have  the  effect  of  absorbing  state  citizenship  and  its  appurtenant 
rights  into  the  national  citizenship,  but  that  the  two  remain  as 
distinct  as  before.  Upon  this  point  the  court  declare:  **  It  [the 
clause  defining  citizenship]  declares  that  persons  may  be  citizens 
of  the  United  States  without  regard  to  the  citizenship  of  a  par- 
ticular State,  and  it  overturns  the  Dred  Scott  decision  by  making 
all  persons  born  within  the  United  States  and  subject  to  its  juris- 
diction citizens  of  the  United  States.  That  its  main  purpose  was 
to  establish  the  citizenship  of  the  negro  can  admit  of  no  doubt 
The  phrase  '  subject  to  its  jurisdiction '  was  intended  to  exclude 
from  its  operation  children  of  ministers,  consuls,  and  citizens  or 
subjects  of  foreign  States  born  within  the  United  States.^'  The 
next  observation  is  more  important.     ...     It  is,  that  the  dis- 

10.4/ifr,  §  80. 

11  This  interpretation  of  the  phrase  "  subject  to  its  jurisdiction  "  was  a  inere 
dictum  of  the  court,  the  point  not  being  involved  in  the  suit  at  bar.  More- 
over it  was  an  incorrect  dictum  so  far  as  regards  persons  born  witliin  the 
L  niUMl  Statrs  of  parents  who  are  aliens.  V.  S.  v.  Wong  Kim  Ark,  109  U.  d 
649;    18   Sup.    Ct.    Rep.    456;    42    L.    cd.    890. 


finction  between  citizenship  of  the  Fnite<l  States  and  eitisicnship 
of  a  Shate  is  clearly  recognized  and  estaMi^he^l,  Not  only  may 
a  aiam  le  a  citizen  of  the  TnitLMi  States  without  heing  a  <jilizen 
of  a.  Stale,  but  an  important  element  ics  necesjsary  to  convert  the 
former  into  the  latter.  He  must  reside  within  tlie  State  to  make 
tim  a  citizen  of  it^  but  it  is  only  necessary  that  he  slioidd  be  born 
or  naturalized  in  the  United  States  to  l>e  a  citizen  of  the  Union. 
It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the  UnitBl 
States,  and  a  citizenship  of  a  State,  which  are  distinct  from  each 

C~  Other,  and  which  depend  wjHni  different  characteristics  or  cir- 
cumsiances  in  the  individual." 
Xn  the  above  it  will  be  noticed  that  the  court  declare  that  aa 
additional  element  is  necessary  to  convert  a  federal  citizen  into 
^  state  citizcij.  This  additional  doiiR^nt,  furtherniore,  is  i  lie  t!i« 
givirig  or  refusing  of  which  is  not  within  the  control  of  the  State. 
^y  the  mere  act  of  taking  up  residence  within  a  State,  which  the 
fe^tate  cannot  prevent,  a  federal  citizen,  ipm  jnclo,  becomes  a 
'•iti^^n  of  the  State.  The  State  thns  no  longer  has  any  power  to 
'J^tennine  who  shall  be  or  become  its  own  citizens.  The  federal 
Constitution  ffises  that  once  for  alL 

But  though  the  States  mav  not  determine  who  shall  constitute 

Its  eitizen  body,  they  still  retain,  as  the  decision  in  the  Slaughter 

-■^oii^e  Cases  goes  on  to  declare,  a  full  authority,  free  from  fed- 

®^ftl  supervision  and  control,  to  decide  what  political  privileges  — 

^^>    for  instance,  the  right  to  vote,  or  to  hold  office  —  shall  exist, 

aiicl   who  shall  be  entitled  to  enjoy  them.     Thus,  upon  the  one 

^fi^d,  federal  and  state  citizenship  does  not  entitle  one,  of  right, 

*^  tfee  suffrage  or  qualify  him  for  public  office.    Upon  the  other 

tiand,  the  States  may  grant,  and  in  a  number  of  cases  have  granted, 

^^se  privileges  to  aliens  who,  though  not  naturalized,  have  de- 

*'la^red  their  intention,  according  to  the  requirements  of  the  na- 

^^otial  law  regulating  naturalization,  of  becoming  United  States 

citizens. 

Since  the  adoption  <)f  the  Fourteenth  Amendment  there  has 
Wn  no  question  but  that  all  persons,  including  negroes,  born  or 
naturalized  in  the  United  States  become  bv  mere  residence  in  a 
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State  citizens  of  the  State.  Furthermore,  there  is,  and  has  been, 
110  question  but  that,  as  Taney  says  in  his  opinion  in  the  Dred 
Scott  case,  a  State  cannot,  by  granting  its  citizenship  to  an  alien, 
create  such  a  one  a  federal  citizen  or  endow  him  with  any  of 
tlie  jTivilege  appertaining  to  that  status,  for  the  right  of  naturali- 
zation is,  as  we  shall  see,  exclusively  vested  in  the  Federal  Gor- 
c  rninent. 

Hut  though  it  has  never  been  authoritatively  so  decided  by  the 
Supreme  Court  of  the  United  States,  it  would  seem  that  while 
a  State  cannot  prevent  a  federal  citizen  from  becoming  one  of  its 
own  citizens,  it  may  grant  its  own  citizenship  to  one  not  a  fed- 
eral citizen,  and  even  to  one,  as  for  instance  a  Mongolian,  who, 
according  to  existing  federal  law,  cannot  become  a  federal  citi- 
zen. This  position  is  taken  by  the  state  court  of  Wisconsin  in 
Re  Wehlitz.^ 

In  a  line  of  decisions  it  has  been  held  that  a  person  may  by 
residence  abroad  lose  his  state  citizenship  within  the  meaning  of 
the  constitutional  provision  which  opens  the  federal  courts  to 
fciuits  between  citizens  of  different  States,  without  losing  his  fed- 
oral  citizenship.^" 

Whether  or  not  a  State  may  make  an  alien  one  of  its  own 
citizens  is  quite  largely  an   academic  question;   for,  as  already 
sai«l,  it  can,  without  making  him  such,  endow  him  with  all  the 
privileges  of  citizenship,  and  even  give  him  the  franchise.    In 
^Vrkansas,  Indiana,  Kansas,  ^lissouri,  Xebraska,  South  Dakota. 
Texas,  Oregon,  and  Wisconsin,  the  alien  can,  according  to  exist- 
ing (  lOOlJ)  law,  vote  at  all  elections,  if  he  has  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States.     It  may  be  added, 
al^o,  that  in  a  number  of  States,  the  alien  who  has  made  this 
declaration  is  given  certain  privileges  which  are  denied  to  other 
aliens;  for  example,  to  hold  real  estate,  and  to  be  employed  on 
public  works.     By  federal  law,  also,  he  may  preempt  and  acquire 
])ublic  hin(l.>5:^^  an«l,  if  he  dies  before  becoming  actually  natural- 

i-lU  Wis.  44:i.     See  also  Desbois'  Case,  2  MarUn,   185.     C<mtm.  Libit. 
Kaiulall,  4  Dill.  423. 

i2  1»rentiss  v.  nronnan,  2  Dlatchf.  162;  Pioquet  V.  Swan,  5  3toon,  35. 
i«  Rev.  Stats.,  Sees.  2259,  2289. 
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iW,  hig  inchoate  right  to  dtizenship  descends  to  his  widow  and 
ciiiJJren  who  may  be  naturalized  without  ihemselvea  making  the 
i/eelaration.^^    lie  I5,  on  the  other  hand,  liable  to  certain  obliga- 
tions nut  required  of  other  aliens;  for  exampiei  the  performance 
of  military  service.'^ 

§  131,  District  of  Columbia  and  Territories. 

Inhabitants  of  the  District  of  Columbia  and  of  a  Territory  are 
not  citizens  of  a  State  \Wthin  the  meaning  of  the  Constitution. 
They  are,  however,  of  course,  citizens  of  the  United  States,'^ 

§  132.  Boyd  V,  Nebraska  Criticized. 

Ill  Boyd  V,  Xebraaka,^^  deluded  in  1892,  the  Supreme  Court 
•took  the  extreme  view,  that,  in  the  case  of  a  state  law*  or  constitu- 
tion which  demajided  as  one  of  the  qualifications  for  oflSjce,  that 
the  incumbent  should  have  been  for  two  years  next  preceding  his 
election  a  citizen  of  the  Ignited  States,  it  did  not  lie  with  the 
tribunals  of  that  State  finally  to  determine  in  any  given  case 
when  such  citizenship  existed ;  and,  in  the  case  at  bar,  which  was 
*  proceeding  in  quo  warranto,  the  federal  court  declared  entitled 
to  the  office  of  governor  of  the  State  one  who  the  court  of  that 
State  had  declared  ineligible  because,  as  it  held,  he  was  not  a 
citizen  of  the  United  States.   In  other  words,  the  federal  Supreme 
C'ourt  substituted  its  judgment  for  that  of  the  Staters  supreme 
tribunal  as  to  the  existence  of  a  qualification  for  a  state  office 
prescribed  by  the  Constitution  of  that  State.     In  so  doing,  to  the 
author's  mind,  the  court  exceeded  its  proper  powers.    Had  there 
^B  involved  the  exercise  of  a  right,  or  the  recognition  of  a  privl- 
^^c  or  immunity  attached  by  the  federal  Constitution  or  laws 
to  federal  citizenship,  there  can  be  110  question  but  that  the  state 

•^Bcv,  SUt.,  8ec.  2168:  and  Act  Jiin»?  2f>,  IfH^iG.    €f.  Boyd  v.  Nebraska,  143 
^•S.  133;   12  Sup.  Ct.  Rap,  375;  36  L,  e<L  103. 
^»Act  March  3,  1S63. 

"B<?p>btirn  V.  Ellzev,  2  Cr.  445  j  2  L.  pd.  332  i  Reillv  v.  Lamar,  2  Ct.  344; 
2  L.  ed,  300;   Barney  v.  Baltimore  City.  6  Wall,  2S0;    15  L.  ed.  825;  New 
Oriptns  V.  Winter,  1  VVIi.  91;  4  L.  ed.  44;  Am«rtain  Insurance  Co.  v.  Canter, 
1  I*«t  511;   7  L.  ed.  242. 
"143  U.  S.  135;  12  Sup.  Ct.  Rep.  375;  36  L.  ed.  108. 
18 
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tribunals  should  not  have  been  given  final  authority  to  determine 
as  to  the  existence  of  this  federal  citizenship,  any  more  than  they 
are  permitted  in  the  case  of  a  state  law  alleged  to  impair  the 
obligation  of  a  contract  to  determine  whether  a  contract  exists 
to  be  impaired,  or,  if  it  exists,  whether  it  has  in  fact  been 
impaired.  But  in  Boyd  v.  Nebraska  the  real  question  was  as  to 
the  existence  of  a  qualification  for  a  ^tate  office  —  the  qualifica- 
tions for  which,  it  was  undisputed,  the  State  might  determine  as 
it  should  see  fit.  The  reasoning  of  Justice  Field  in  his  dissenting 
opinion  upon  this  point  seems  incontrovertible.^" 

§  132.  Wong  Kim  Ark  Case. 

In  the  case  of  United  States  v,  Wong  Kim  Ark,*°  decided  in 
1808,  the  Supreme  Court  was  callo<l  upon  lo  determine  whether, 
under  the  terms  of  the  Fourteenth  Amendment,  |>ersons  born  in 
the  United  States  of  alien  parents,  are  citizens  of  the  United 
States.  In  this  case  the  question  was  as  to  the  citizenship  of  a 
child  of  Chinese  parents  who  not  only  were  not  citizens  of  the 
United  States,  but  could  not,  under  the  existing  laws,  become 
such  by  naturalization.  In  sustaining  Ark's  citizensliip  the  court 
held  that  ihe  clause  of  the  Amendment  declaring  that  **  all  i>er- 
sons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States/'  is  but 
declaratory  of  the  common  law  principle  unreservedly  accepted 
in  England  since  Calvin's  case  (the  case  of  Postiaatij  decided  ii* 
1608)  and  in  the  United  States  since  the  Declaration  of  Inde- 
pendence, that  all  persons,  irrespective  of  the  nationality  of  their 
parents  lx:»rn  within  the  territorial  limits  of  a  State,  are  ipso 
facia,  citizens  of  that  State.  The  court  admitted  that  the  prin- 
ciple of  the  Roman  law  according  to  which  the  citizenship  of  the 
child  follows  that  of  the  parent,  irrespective  of  the  place  of  birth, 
had  been  accejited  by  certain  of  the  European  nations,  but  denied 
that  this  principle  had  become  a  true  and  universal  rule  of  inter- 

"See  ante,  fi  83. 

30  169  U.  S.  649;  18  Sup.  Ct  Rep.  456;  42  L.  ed.  8&0. 


MtioDal  law,  or  if  it  had,  tliat  it  liaJ  tliereby  superseded  the 
rule  of  the  common  law,^* 

The  opinion  declares ;  "  The  first  section  of  the  Fourteenth 
Amendment  of  the  CoDstitution  begins  with  the  words,  *A11  per- 
sona born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  iitates  and  of  the 
State  wherein  they  reside/  As  appears  njion  the  face  of  the 
Amendment,  as  well  as  from  the  history  of  the  times,  this  was 
not  intended  to  impose  any  new  restrictions  upon  citizenship,  or 
to  prevent  any  persons  from  becoming  citizens  by  the  fact  of 
birth  within  the  United  States,  who  would  thereby  have  become 

^Tbe  court  say:     "At  the  time  of  the  passage  of  that  act,  although  the 
tend^-ncy  un  the  coKtiiient  of  Europe  was  to  make  parentage?  rather  tlian  birth* 
place,  the  criterion  of  natiaiialitv,  and  eiti/jenship  wrts  denied  to  the  native- 
bora  children  of  foreign  parents  in  Germany,  Switzerland,  Sweden,  and  Nor-* 
**J>  yet  it  appear^  still  to  have  been  conferred  upon  such  children  in  UolIand» 
^limark,  and  Poriugah  and,  when  claimed  under  certain  specified  conditiona, 
io  France.  Belgium,  Spain,  Italy,  Hreece,  and  Kussia.     Cockburn,  NatiotwHt^, 
14-21.    There  is,  therefore,  little  ground  for  the  theory  that,  at  the  time  of 
^lie  adoption  of  the  Fimrteenth  Ainendmt*nt  of  the  Constitution  of  the  United 
Stuti'8,  there  was  any  settled  and  definite  rule  of  international  law,  gpnerally 
'♦^f'gnizied  by  civilized  nations,  inconsistent  with  the  ancient  rule  of  citizen- 
ilirp  by  birth  within   tlie  dominion.     Xor  can  it  be   doubted   that  it   is   the 
h'hfrent  right  of  every  indepi.^ndent  nation  to  determine  for  itself,  and  accord- 
icg  to  its  own  Constitution  and  laws,  what  classes  of  persons  shall  be  entitled 
^^  its  citizenship.     Both  in  England  and  in  the  United  States,  indeed,  statutes 
°*V(?  bten  passed  at  various  times  enacting  that  certain  hsne  born  abroad  of 
^^?'isb  subjects,  or  of  American  citizens,  respectively,  shnuld  inlierit,  to  florae 
'fxt^nt  At  least,  the  rights  of  their  parents.     But  those  statutes  applied  only 
to  cases  coining  witliin  their  purport;  and  they  have  never  be<^n  considered,  in 
either  country,  as  afTecting  the  citizenship  of  persons  born  within  its  dominion. 
^^_'  *  .  So  far  as  we  arc  informed,  there  is  no  authority,  legislative,  exeeiitive, 
^^^  judicial,  in  England  or  America  which  maintains   or  intimates  that  the 
^^Bntuteg   (whether  considered  as  declaratory,  or  as  merely  prospective K  ^on- 
^^Vffing  citizenship   m   foreign-born   children   of   citizens,   have  superceded   or 
^Tfeitrictpd,  in  any  respect,  the  established  rule  of  citizen.Hhip  by  birth  within 
the  dominion-     Even  those  authorities   in  this  country  which  have  gone  the 
fiftbest  toward  holding  such  statutes  to  be  declaratory  of  the  common  law, 
hire  distinctly  recognized  and  emphatically  asserted  the  citizenship  of  native- 
born  children  of  foreign  parents.    2  Kent.  Com.  3^,  50,  53,  258,  note;  Lynch 
V.  Clarke  (1  Sandf.  Ch,  5S3,  649)  ;  Ludlam  v,  Lud!am  (26  N,  Y.  356)   [84  Am* 
Dec.  193],** 
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citizens  aecordirig  to  the  law  existing  before  its  adoptiorL'"''  It  b 
declaratory  in  form,  and  enabling  and  extending  in  effect  ltd 
main  ptirjHjse  doubtless  was,  as  had  l>een  often  recognized  by  this 
cuurt,  to  establiah  the  citizenship  of  free  negroes,  which  had 
been  denied  in  ihe  opinion  delivered  by  Chief  Justice  Taney  in 
Dred  Scott  v.  Sandfordj  1857,*'^  and  to  put  it  beyond  doubt  ihat 
all  blacks,  as  well  as  whites^  born  or  naturalized  within  the  juris- 
diction of  the  United  States,  are  citizens  of  the  United  States.^ 
But  the  opening  words,  *A11  persrais  born/  are  general,  not  to 
say  universal,  restricted  only  by  place  and  jurisdiction^  and  not 
by  color  or  race — as  was  clearly  rcKrognized  in  all  the  opinions 
delivered  in  the  Slaughter  House  Cases  above  cited/^ 

Regarding  the  phrase  of  the  Fourteenth  Amendment  *^  subject 
to  the  jurisdiction  thereof/'  the  cmirt  say:  *' The  real  object  of 
the  Fourteenth  Ameudujent  of  the  Crmstitution  in  qualifying  the 
words,  *  all  persons  born  in  the  United  States/  by  the  addition, 
'  and  subject  to  the  jurisdiction  thereof/  would  appear  to  have 
been  to  exclude,  by  the  fewest  and  fittest  words  (besides  children 
of  members  of  the  Indian  tribes,  standing  in  peculiar  relation  to 
the  Xational  Government,  unknown  to  the  common  law),  the  two 
classes  of  cases  —  children  born  of  alien  enemies  in  hostile  occu- 
pation, and  children  of  diplomatic  representatives  of  a  foreign 
State  —  bi(th  of  which,  as  has  already  been  shown  by  the  law  of 
England,  and  by  our  own  law,  from  the  time  of  the  first  settle- 
ment of  the  English  eolonies  in  America,  had  been  recognized 
exceptions  to  the  fundamental  rule  of  citizenship  by  birth  within 
the  country.'*'^ 

«  For  comraents  on  tlie  "  history  of  the  tiiiiea,**  and  the  debates  in  Congr*"*^* 
as  showing  the  intended  meaning  of  the  citiEenship  clause  of  the  Amendment, 
see  pages  enT-GOO  of  the  opinion  in  the  Wong  Kim  Ark  Case.     See  also  Van     , 
Dyne*  CitLcnship  of  Ike  United  States^  chapter  I* 

33  19  How.  3f>3;  15  L.  ed.  6D1. 

«  Citing  Tlie  Slaujjhter  House  Cases,  10  Wall  36;  21  L,  ed.  394;  Straudei — 1 
V.  West  Virginia,  100  U.  S.  303;  25  L.  ed,  6*J4j  Ea?  parte  Virginia,  100  U.  S. 
339;  25  L.  ed.  07(1;  Neal  v,  Delaware.  103  U.  S.  370;  26  L.  ed.  567;  Elk  v. 
Wilkins,  112  U.  8.  94;  r>  Sup.  Ct.  Rep.  41  ;  28  L,  ed.  043. 

25  Citing  Calvin's  Cas^e,  7  Coke.  11S&;  Cockbuni,  NationaUiff^  7;  Dic€y= 
Cottfl,  UurA,  177;  Inglis  v.  Sailor's  Snug  Harbor,  3  Pet.  9^;  7  U  ed.  617; 
2  Kent,  Com,  39. 
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'*  The  power  of  naturalization,  vested  in  Congress  by  the  Con- 
sfitation/'  the  opinion  continues,  '*  is  a  power  to  confer  citizen- 
fillip,  not  a  power  to  take  it  awaj.     *A  naturalized  citizen/  said 
Cliief  Justice  Marshall,  '  l>ecomes  a  member  of  the  society,  pos- 
fessing  all  the  rights  of  a  native  citizen,  and  standing,  iii  the  view 
of  Lhe  Constitution,  on  the  footing  of  a  native.    The  Constitution 
does    not  authorize  Congress  to  enlarge  or  abridge  those  rights. 
The    simple  power  of  the  national  legislature  is  to  prescribe  a 
am£orm  rule  of  naturalization,  and  the  exercise  of  this  power 
exhausts  it,  so  far  as  respects  the  individual-     The  Constitution 
then   takes  him  up^  and,  among  other  rights,  extends  to  hira  the 
capacity  of  suing  in  the  courts  of  the  United   States  precisely 
unJor   the    same    circumstances    which    a    native  might  sm\  ^^ 
Congress    having    no    power    to    abridge    the    rights    conferred 
bj    tlie  Constitution   upon  those   who    have  become    naturalized 
citizens  hj  virtue   of   acts  of   Congress,   a  fortiori,  no   act   or 
omisjsion  of  Congress,  as  to  the  providing  for  the  naturaliza- 
tion    of   parents    or   chiMren    of   a    particular   race,   can    affect 
cui^enship  acquired  as  a  birthright,  by  virtue  of  the  Constitu- 
tioa     itself,   without   any   aid   of  legislation.      The   Fourteenth 
^iJnendment,  while  it  leaves  the  power  where  it  was  before,  in 
Congress,  to  regulate  naturalization,  has  caiiferrefl  no  authority 
^pon  Congress  to  resti'ict  the  effect  of  birth,  declared  by  the  Con- 
stitution to  constitute  a  sufficient  and  complete  right  to  citizen- 
sHp^     Ko  one  doubts  that  the  Amendment,  as  soon  as  it  was 
pTOTTiulgated,  applied  to  persons  of  African  descent  liorn  in  the 
t Tilted  States,  wherever   the  birthplace  of  their  parents  might 
aa^e  been ;  and  jet^  for  two  years  afterward,  there  was  no  statute 
authorizing  persons  of  that  race  to  be  naturalized.    If  the  omission 
t>t  the  refusal  of  Congress  to  permit  certain  classes  of  persons  to 
we  made  citizens  by  naturalization  could  be  allowed  the  effect  of 
^correspondingly   restricting   the  classes   of  persons   who  should 
D^onie  citizens  by  birth,  it  would  be  in  the  power  of  Congress, 
^^  any  time,  by  striking  negroes  out  of  the  naturalization  laws, 
and  limiting  those  laws,  aa  they  were  formerly  limited,  to  whita 
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persons  only,  to  defeat  the  main  purpoae  of  tlie  eonstitational 
amendment.  The  fact»  therefore,  that  acts  of  Congress  or  treaties 
have  permitted  Chinese  jier^oiLs  l>orn  out  of  this  countrv  to  become 
citizens  hy  naturalizaiion,  cauiiot  exclude  Chinese  {>erson3  born 
in  this  country  from  the  operation  of  the  broad  and  clear  words 
of  the  Constitutionj  'All  persons  born  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof^  are  citizens  of  the  United 
States/  '' 

The  acceptance  of  the  foregoing  doctrine,  it  was  held,  does  not 
prevent  the  United  States  from  providing  that  chiWren  born 
abroad  of  American  citizens  shall  be  considered  citizens  of  the 
United  States.-" 


2'  Chief  Justice  Fulltjr  renilert^d  in  the  Wong  Kim  Ark  case  a  dissen 
opinion  concvirt*o<l  ir»  hy  Justice  Harlan.  These  jiiatices  t'Jok  the  position 
niitioiiuli ty  wiis*  csac^ntiaJIy  a  poll ti ml  idoa  niMl  as  such  the  constitutional 
provisJons  rcpanliiig  it  were  to  be  interpreted  in  the  lii^ht  of  internatioaal 
rather  than  Eiiglisli  municipal  provisions.  '*  Obvioushv"  ihoy  saici,  "where 
the  Coustitution  tlenU  with  common*law  rights  and  uses  comuionlaw  phrase- 
ology^ its  language  shorihl  be  road  in  thr^  li|;ht  of  the  common  law;  but  when 
the  tjiiestion  iiriscs  n-i  to  what  constitutes  citizenship  of  the  nation,  involving 
as  it  dne»,  intcrnnti'  nal  relations,  and  pnlilical  as  distinguished  from  cidl 
status,  intcnuitinnul  printiples  must  he  con^idt^red,  and  uiiles*  the  municipal 
law  of  England  apfx-ars  to  have  been  nnirmatively  aeceiited,  it  cannot  be 
allowed  to  control  in  the  matter  of  construction." 

Tills  affirmative  acceptance  of  the  English  common  law  upon  this  subject, 
these  justices  are  unable  to  find*  Upon  the  contrary,  they  find  in  the  executive 
practice  and  various  legislative  acta  of  the  United  States  Government  rejectioD 
of  important  parts  of  the  English  doctrine  of  citizenship.  Tluis.  for  example, 
dince  the  Declaraiiort  of  Independence,  this  country  has  consistently  rejeuted 
whnU  until  1870,  was  the  doctrine  of  inalienahlt;  allegiance;  that  i«^  the 
flnctrine  denying  the  genernl  right  of  expatriation.  Fnrlhf^rmore^  it  i§  a«;*erted 
in  this  dissenting  opinion,  that  the  act  of  Congress  providing  that  children 
born  abroad  of  American  parents  are  American  citizen*,  is  an  eviilencc  that 
the  common-law  doctrine  of  ;«*  soli^  as  cli?-tinguished  from  the  civil  nilii  of 
jus  SftnguiniSf  was  not  accepted  as  the  general  principle  governing  natur^ 
citizenship.  After  a  review  of  the  treaties  of  the  United  States,  with  China 
Bud  various  acts  of  C  ongi-ess  and  decisions  of  the  i-ourts  with  reference  thereto. 
Chief  Justice  Fuller  concludes:  "Did  the  Kourteenth  Amendment  impose  tie 
original  English  common-lnw  rule  on  this  country?  Did  tl>e  Ameniluieiit 
operate  to  abridge  the  treaty-makiug  power,  or  the  power  to  establish  an 
uniform  rule  of  imturali;tation?  I  insist  that  it  cannot  Iw  maintained  that 
this  government  is  unable  through  the  action  of  the  President*  concurred  in 
by  the  Senate,  to  make  a  treaty  with  a  forcigti  government  providing  that  the 
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inbj^^ts  of  that  gi^vemment,  although  allow<*d  to  ent(>r  tlie  United  States,  shall 

not    btf  made  citizens  thereof,  and  that  their  children  ^hiill  not  become  such 

titiz^n^  by  reason  of  being  burn  therein.     A  treaty  courhed  in  those  precise 

Unzia  would  nut  be  incoiupatihle  with  the  Fourteenth  Amendment,  unless  it 

be  held  that  that  Amendment   has  abridged   the   treaty-making  power.     Nor 

woulfl  a  naturalisuition   law  excepting   persons   of   a  certain   race   and   their 

chilclren  he  invalid,  unless  the  Amendment  has  abridged  the  power  of  natural* 

i^ticin.     nUa  cannot  apply  to  our  colored   fellow  citizens,  who  never  were 

iljeii«  —  were  never  beyond  the  jurisdiction  of  the  United  States.     'Born  in 

the  l_rnited  States,  and  subject  to  the  jurisdiction  thereof/  and  *  naturalised  in 

the     United   States,    and    subject   to   the   juristliction   thereof,*    mean    born   or 

nattaralized   under    such   circumstance*  as   to    be   completely   suhject   to   that 

juii a^iction,  that  is,  as  completely  as  citizens  of  the  United  States,  who  are 

of  course   not    subject   to   any    foreign    power,   and   can   of    right   claim    tlie 

exerciae  of  the  power  of  the  United  Stt-tes  on  their  l>ehalf  wherever  they  may 

b€*      When,  then,  children  are  born  in  the  United  State?  to  the  subjects  of  a 

forei|^  power,   with   which   it   is    agreed   by   treaty    that   tliey   shall   not   be 

Mturallzed  thereby,  and  as  to  whom  pur  own  law  forbids  them  ta  be  natural- 

ixtKl    such  children  are  not  born  so  subject  to  the  jurisdiction  as  to  become 

citizeti*,  and  entitled  on  that  ground  to  the  interposition  of  our  government, 

vf  thtry  happen  to  be  found  in  the  country  of  tiieir  parents*  origin  and  al!e- 

giauc'e,  or  any  other.     ,    .    .     I   think   tliat   it   follows   that   the  diildren   of 

Chiriej*e  horn  in  this  country  do  not»  ipso  faclo^  lYecome  citizens  of  the  United 

Stated  unless  the  Fourteenth  Amendment  overrides  both  treaty  and  statute. 

I^ta    it  bear  that  construction:  or,  rather,  is  it  not  the  proper  construction 

t^»t   all  persons  born  in  tJie  United  States  of  parents  pernuinently  residing 

t«re    and  susceptible  of  becoming  citizens,   and   not    prevented   therefrom   by 

treaty  or  atatute«  are  citizens,  and  not  otherwise?     Hut   the  Chinese   under 

tWir  form  of  government,  the  treaties  and  statutes,  cannot  become  citizens  nor 

acquire  a  permanent  home  here,  no  matter  what  the  length  of  their  stay  may 

be.     Wharton,  Confl.  Laics,  f   12.     ,    .    .     It  is  not  to  be  admitted  that  the 

children  of  persons  so  situated  become  citizens  hy  tlie  accident  of  birth.     On 

the  contrary,  I  am  of  opinion  that  the  President  and  the  Senate  by  treaty,  and 

tlie  Congress  by  naturalization,  have  the   power,   notwithstanding  the   Four- 

***«th  Amendment,  to  pre-icribe  that  all  persons  of  a  particular  race,  or  their 

children,  cannot  become  citizens,  and  that  it  rebults  that  the  consent  to  allow 

«>eH  persons  to  come  into  and  reshle  within  our  geographical  limits  dues  not 

cairy  with  it  the  imposition  of  citizenship  by  birth  on  children  born  in  the 

foiled  States  of  parents  permanently  located  therein,  and  who  might  themselves 

^•<*<JttM?  citizens;  nor,  on  the  other  hand,  does  it  arhitrarily  make  citizens  of 

children  born  in  the  United  States  of  parents  wlio,  according  to  the  will  of 

tkir  utive  governmetit  and  of  this  government,  axe  aad  must  remain  aliens/' 


CHAPTEK  XVUL 

NATURALIZATION. 
§  133.  Naturalization  by  Statute. 

Eacli  country  determines,  by  its  own  municipal  law,  the  per-" 
sons  to  be  admitted  to  its  citizenship. 

Since  the  adoption  of  the  Constitution  it  has  been  recognized 
that  citizenship  of  the  United  States  may  be  obtained  in  two  ways 
—  by  birth  within  the  country,  and  by  naturalization.  As  has 
been  already  learued,  up  to  the  time  of  the  Dred  Scott  decision 
there  was  doubt  whether  birth  witliin  the  United  States  or  natural- 
ization by  the  General  Government  was  sufficient  to  endow  one 
with  either  federal  or  state  citizenship.  By  that  deeision  this 
doubt  was  resolved  in  the  negative,  it  being  held  that  no  one  by 
mere  birth  became  a  citizen  of  the  United  States,  and  that  one 
could  become  a  federal  citizen  only  by  becoming  first  a  citizen  of 
a  State,  thongli  it  was  also  held,  it  will  be  remembered,  that  a  State 
could  not,  by  making  an  African  negro  one  of  its  own  citizens, 
thereby  endow  him  with  the  general  constitotional  privileges  of 
federal  citizenship.  By  the  Fourteenth  Amendment,  however,  it 
was  declared  that  national  citizenship  is  no  longer  dependent  upon 
state  citizenship,  and  that  mere  birth  within  the  United  States, 
even  though  of  alien  parents,  or  naturalization  by  federal  law»  is 
sufficient  to  create  national  citizenship ;  and  that  residence  in  a 
State  is  suthcient  to  render  such  a  one  a  citizen  of  that  State. 

We  thus  see  that  the  power  given  to  Congress  by  Article  I,  Sec- 
tion VIIIj  Clause  4,  of  the  Constitution  "  to  establish  an  uniform 
rule  of  naturalization  ''  is  not  to  be  construed,  as  was  once  alleged, 
as  simply  a  power  to  remove  the  disabilities  of  foreign  birth,  leav- 
ing it  to  the  States  to  detennine  whether  or  not,  when  such  dis* 
abilities  are  removed,  the  individual  shall  become  a  citizen  of  the 
State  where  he  resides,  and  thereby  a  citizen  of  the  United  States 
in  the  full  constitutional  sense  of  the  term;  but  that  it  is  a  full 
complete  power  on  the  part  of  Congress  to  provide  for  the  creation 

[280] 


o{   federal  citizens  by  the  naturalization  of  persona  of  foreign 

hirtlu    With  the  exception  of  a  few  e>arly  cases*  there  has  never 

beon  any  question  but  that  the  power  of  naturalizationj  whatever 

its    scope,  is  vested  exclusively  in  Congress.     The  cases  hol<ling 

tbis  from  the  time  of  Chirac  v.  Chirac'  to  United  States  v.  WoDg 

Kixx3  Arlr*  are  too  numerous  to  cite,^ 

It  lies  within  the  legiiilative  discretion  of  Congress  to  determino 
the  mode  of  naturalization,  the  conditions  upon  which  it  will  bo 
gr^xiiedy  and  the  persons  and  classes  of  persona  to  whom  the  right 
will  be  extended ;  but,  as  was  said  in  tlie  Wong  Kim  Ark  case,  not 
to  limit  the  civil  and  political  rights  of  naturalized  citizens  be- 
J'ond  the  limits  provided  for  in  the  Constitution. 

Except  as  limited  by  the  Constitution  it  is  within  the  power 
of  Congress  to  detennine  the  civil  and  political  rights  which 
^B.t\iralized  citizens  shall  enjoy,  and  to  make  tliese  rights  less  than 
thos^  possessed  by  native-lx»m  subjects.  The  due  process  of  law 
<^Iatise  of  the  Fifth  Amendment,  however^  w^ould  prevent  any  very 
&reat  discrimination  as  to  civil  rights^  and  this  limitation  is  rein- 
^Qfced  by  the  obligations  of  international  comity.  The  Constitu- 
tion, itself  provides  that  only  a  native-born  citizen  shall  bo 
eligible  to  the  Presidency ^'^  or  to  the  Vice-Presidency.'^ 

In  the  United  States  the  granting  of  naturalisation  is  held  to 
^    ^  judicial  actJ 

^  ^See  especiaUy  Colkt  v.  CoUet,  2  DiilL  294  j  I  U  e(L  387. 

*  a  WK  259;  4  L.  ed.  234. 

*  16D  U,  6.  (549  i  18  Sup,  Ct.  Bep.  456;  42  L.  ed.  890. 

*  ^or  an  excellent  Btatement  of  the  €xclusivene»a  of  the  federal  power,  see 
Ta»iej*«  opiBion  in  ScoU  v.  Sandford.  19  How.  393;  15  L.  ed.  691. 

^  ^rt.  II,  Sec.  1,  CI.  5. 
^  Twelfth  Amendment. 

^  Spratt  V.  Sprutt,  4  Pet.  393;  7  L.  cd.  897-    Until  1S70  naturaluuition  in 

^B^and  waa  by  «pecja1  act  of  Parliament.     Naturalization  papers  are  now 

P^^ted   by    the    Home    Secretary.      India    and    many   of   the    other    Britiah 

colotiie*  have  laws  of  their  own  fljting  the  terms  on  which  they  will  grant 

^ir  own  special  citizenship  to  aliens  —  a  citizenship  which,  of  course,  does 

lot  carry  with  it  a  general  English  citizenship.     Tlji'*  practice  i^  anomalous 

ift  tli4t  it  makes  the  one  so  naturalized  swear  fealty  to  the  English  King  and 

repudiate  all  foreign  allegianc**,  and  yet  does  not  make  him  an  English  citizen 

«cept  for  the  particular  colony.    ITius  the  British  Naturalization  Act  of  1870 

^Sntion  16)    provides:     *'A11  laws,  statutes,  and  ordinances  which  may  be 
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Congress  by  statute  determiiiea  the  courts  wMcli  shall  exercise 
the  right  to  naturalize,  and  to  such  courts  the  function  is  ex- 
elusivelj  confiiieJ.  Congress  may  authorize,  and  for  many  years, 
has  authorized,  state  courts  to  entertain  naturalization  proceed- 
ings, but  there  is,  of  course,  no  power  on  the  part  of  the  Federal 
Goremment  to  compel  the  exercise  by  such  state  courts  of  the 
power  so  granted.** 

duly  made  by  the  legislature  of  any  Itiitish  posseasjun  for  imparting  to  any 
persou  the  privileged,  or  any  af  the  privilL'gi_>s  of  naturalization,  to  be  enjoj'ed 
by  such  person  within  the  Jimita  of  such  poasesaion,  ahall,  within  sucb  limits^ 
have  the  authority  of  law."  In  an  iiiteresting  note  in  the  Juridical  J^evittc 
(X1V|  2irJ)  entitled  *' Katurali/atifjn  in  the  Colonies/*  the  question  is  raised 
aa  to  the  status  in  foreign  countries  of  a  person  who  has  been  granted  all 
the  rights  of  British  citiaetiahip  within  a  particular  colony,  and  has  sworn 
feaity  to  the  British  King  and  has  furesworn  all  other  allegiance: — whether, 
for  f-xamplc,  such  a  one  while  in  France  plotting  against  the  English  ICittg 
wuuhl  be  guilty  of  treason,  or  what  degree  of  liritish  protection  eucli  a 
natural i:ced  color] ii*l  wuuld  he  entitled  to  in  other  than  British  territory.  The 
author  inclines  to  this  belief  that  such  a  one  would  not^  in  the  case  supposed, 
br.*  guilty  ol  trctisou,  also  that  a  naturalized  cclonial  would  not  be  entitled  to 
itntisl)  protrulioii  while  abroad. 

In  the  report  of  the  Inter-Departmental  Committee  on  the  Naturalization 
Law,  pres«!iited  to  the  Houses  of  Parliament  July  24,  1901,  it  was  recom- 
mended that  **  prnvi&ion  should  be  made  by  legUlation  enabling  a  Secretary 
of  State,  or  the  Governor  of  a  British  possession^  to  confer  the  status  of  a 
British  subject  upon  persona  who  fulfil  the  requisite  conditions  in  any  part  of 
the  British  Dominions,  and  that  the  status  so  conferred  aliouM  be  rcoogniwd 
by  British  law  evprywhere  within  and  without  His  Maje<;ty*a  dominions.  This 
provision  should  be  with<mt  prejudice  to  the  power  of  the  legislature  of  any 
British  possession  to  provide  for  the  conferring  upon  any  persons  under  such 
conditions  as  it  niiglit  see  fit,  the  whole  or  any  of  the  rights  of  British  sub- 
jerts  within  Hi  own  territory/* 

8  The  qu^'stion  as  to  tlie  power  of  the  federal  courts  to  set  aside,  upon  the 
ground  of  fraud,  a  decree  of  naturalization  granted  by  a  state  court,  or  to 
annul  it  by  an  injimelion  prohibiting  giving  eJTect  t^  it,  seems  in  doubt, 
as  appears  from  some  decisions  rendered  prior  to  the  Act  of  lOOti  below 
quoted:  Cnited  States  v.  Norsch,  42  Fed.  Rep,  417;  United  States  v,  Gleason, 
7S  Fed.  Kep.  3D6,  C/.  article  by  Judge  Henry  Stockbridge,  "  the  Law  of 
Naturali&ition,"  in  the  Green  Hag,  XVII,  &U.  The  Act  of  June  2a,  lUOtf, 
Section  15,  provides  that  "it  shall  be  the  duty  of  the  United  States  district 
attorneys  for  the  res[>ective  districts,  upon  «fiidavit  showing  good  cause 
therefor,  to  institute  prnceedings  in  any  court  having  jurisdiction  to  naturnb 
ize  aliens  in  the  judicial  district  in  which  th'*  ntituralized  citizen  may  reside 
at  the  time  of  bringing  the  suit,  for  the  purpose  of  setting  aaid^  and  camcel* 


Naturalization.  283 

It  has  been  held  that  naturalization  has  a  retroactive  effect  to 
the  extent  of  removing  liability  to  forfeiture  of  lands  held  dur- 
ing alienage.^ 

The  naturalization  of  a  father  operates  as  a  naturalization  of 
his  minor  children  if  they  are  dwelling  within  the  United  States.'^ 
This  same  case  holds  that  a  declaration  of  a  father  of  an 
intention  to  become  naturalized  gives  to  his  children  who 
attain  their  majority,  before  their  father's  naturalization  is 
completed,  an  inchoate  citizenship  which,  upon  majority  may 
be  repudiated.  *'  Clearly,"  say  the  court,  "  minors  acquire 
an  inchoate  status  by  the  declaration  of  intention  on  the 
part  of  their  parents.  If  they  attain  their  majority  before  the 
parent  completes  his  naturalization,  then  they  have  an  election  to 
repudiate  the  status  which  they  find  impressed  upon  them,  and 
determine  that  they  will  accept  allegiance  to  some  foreign  poten- 
tate or  power  rather  than  hold  fast  to  the  citizenship  which  the 

ing  the  certificate  of  citizenship  on  the  ground  of  fraud  or  on  the  ground 
that  such  certificate  of  citizenship  was  illegally  procured.  Whenever  any 
certificate  of  citizenship  shaU  be  set  aside  or  cancelled,  as  herein  provided, 
the  Court  in  which  such  judgment  or  decree  is  rendered  shall  make  an 
order  cancelling  such  certificate  of  citizenship  and  shall  send  a  certified  copy 
of  such  order  to  the  Bureau  of  Inunigration  and  Naturalization;  and  in 
case  such  certificate  was  not  originally  issued  by  the  Court  making  such 
order  it  shall  direct  the  clerk  of  the  court  to  transmit  a  copy  of  such  order 
and  judgment  to  the  court  out  of  which  such  certificate  of  citizenship  shall 
have  been  originally  issued.  And  it  shall  thereupon  be  the  duty  of  the  clerk 
of  the  court  receiving  such  certified  copy  of  the  order  and  judgment  of  the 
Court  to  enter  the  same  of  record  and  to  cancel  such  original  certificate 
of  citizenship  upon  the  records  and  to  notify  the  Bureau  of  Immigration 
and  Naturalization  of  such  cancellation."  This  provision  has  been  held  con- 
stitutional in  United  States  v.  Simon,  170  Fed.  680.  This  section  further 
provides  that:  **  If  any  alien  who  shall  have  secured  a  certificate  of  citi- 
zenship under  the  provisions  of  this  act  shall,  within  five  years  after  the 
issuance  of  such  certificate,  return  to  the  country  of  his  nativity,  or  go  to  any 
other  foreign  country  and  take  permanent  residence  therein,  it  shall  be  con- 
sidered a  prima  facie  evidence  of  a  lack  of  intention  on  the  part  of  such 
alien  to  become  a  permanent  citizen  of  the  United  States  at  the  time  of  filing 
lii9  application  for  citizenship,  and,  in  the  absence  of  countervailing  evidence, 
it  shall  be  sufficient  in  the  proper  proceedings  to  authorize  the  cancellation 
of  his  certificate  of  citizenship  as  fraudulent." 

•  Manuel  v.  Wulff,  152  U.  S.  606;  14  Sup.  Ct.  Rep.  651;  38  L.  ed.  532; 
Governor's  Heirs  v.  Robertson,  11  Wh.  332;  6  L.  ed.  488. 

w  Boyd  V.  Nebraska,  143  U.  S.  135 ;  12  Sup.  Ct.  Rep.  375 ;  36  L.  ed.  103. 


284 


United  States  Constitutional  Law, 


act  of  tlie  parent  lias  initiated  for  them.  Orclinarily  this  is  de- 
teriBined  by  application  on  their  owti  behalf,  but  it  does  not  fol- 
low that  an  actual  equivalent  may  not  bo  accepted  in  lieu  of  a 
technical  compliance." 


§  134,  Naturalization    by    Annexation    of    Territory    and    by 
Treaty, 

WTiere  territories  are  annexed  either  by  treaty  or  by  conquest, 
the  status  of  their  inhabitants  is  determined  at  the  will  of  the 
annexing  States,  In  all  eases,  however,  in  the  absence  of  any 
treaty  stipulations  to  the  contrary,  the  annexation  of  a  territory 
transfers  to  tho  annexing  State  the  allegiance  of  its  inhabitants, 
and  makes  them,  from  the  \'icwpoint  of  other  nations,  the  citi- 
zeni5  of  that  State,  ^Vhether  or  not,  however,  they  become  its 
citizens  in  the  stricter  cunstitutional  sense  depends  upon  tlie  mu- 
nicipal will  of  that  country.  This  branch  of  the  subject  will  be 
treated  in  the  chapter  dealing  with  '*  Citizenship  in  the  Terri- 
tories  and  Dependencies.'* 

Besides  naturalization  by  general  acts,  by  treaty,  and  by  con- 
quest, there  have  been  many  instances  in  the  United  States  of 
naturalization  of  specific  individuals  or  groups  of  individuals  by 
special  acta  of  Congress/^ 

By  statute  it  is  provided  that  "  all  children  heretofore  bom  out 
of  the  limits  and  jurisdiction  of  the  Utiited  States,  whose  fatherd 
were  or  may  he  at  the  time  of  their  birth  citizens  thereof,  are  de- 
clared to  be  citizens  of  the  United  States;  but  the  rights  of  citizen- 
ship shall  not  descend  to  children  whose  fathers  never  resided  in 
the  United  States.^^ 

The  apjdication  of  this  principle  to  persons  born  in  countries 
which,  like  the  United  States,  claim  as  their  own  citizens  all  per- 
sons bom  within  their  limits,  is  to  create  a  double  citizenship. 
This  is  true,  especially,  of  course,  with  reference  to  England. 

nc/.  Van  Dyne,  CitisensMp  of  the  United  Stated.  Chapter  VT,  S^  t3i« 
name  work,  th^pter  VI,  for  questions  of  citlseiiihip  connected  with  the  admit- 
iion  of  TprritorloB  as  States, 

WRev.  Stat,  §  19D3. 
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!3Iost  European  countries  apply  the  doctrine  of  jiis  sanguinis 
iix     fixing  citizenship.     That  is,  they  treat  as  their  own  citizens 
persons  wherever  bom,  whose  parents  are  their  citizens.    In  some 
cases  also,  they  apply  the  jus  soli  as  well,  claiming  as  their  own 
citizens  persons  born  upon  their  soil  of  alien  parents.     This,  for 
exia^mple,  is  the  practice  of  France.     Many  States  permit  after 
ma.  jority  an  election  to  one  bom  in  one  country  of  parents  who  are 
citizens  of  another;  for  example,  France,  Spain,  Belgium,  Greece, 
Bolivia,  Italy,  Portugal,  Mexico,  and  Great  Britain.    The  British 
Aet;  of  1870  declares  that  "  any  person  who  is  bom  out  of  Her 
Ma-jest/s  dominions,  of  a  father  being  a  British  subject,  may,  if 
of    :full  age,  and  not  under  any  disability,  make  a  declaration  of 
alie^nage,     .     .     .     and,  from  and  after  the  making  of  such  decla- 
ration, shall  cease  to  be  a  British  subject."     In  default  of  such 
deolaration  he  remains,  by  birth,  a  British  subject. 

Double  citizenship  is  also  created,  as  we  shall  see  in  those  cases 

in    ^which  one  country  naturalizes  the  citizens  of  another  country 

wtiich  does  not  admit  the  right  of  the  individual  to  expatriate 

himself  without  the  consent  of  the  State  of  his  natural  allegiance. 

The  difficulties  and  conflicting  claims  arising  out  of  these  cases 

of   double  allegiance  have  been  numerous,  and  have  usually  beei 

settled,  each  case  upon  its  own  merits,  by  way  of  compromise  anfl 

upon  doctrines  of  comity,  rather  than  by  the  establishment  of  ail|y 

^^^y  general  principles.     Tlius  it  has  been  held  upon  numerous 

occasions  by  the  executive  branch  of  our  government  that  our  law 

cannot  operate  to  relieve  such  persons  from  their  allegiance  to 

tae  countries  in  which  they  are  born  so  long  as  they  remain  inj 

8^ch  countries.     It  has  also  been  generally  held  that  where  a, 

naturalized  American  citizen  returns  to  his  native  country,  he  mayi 

1>©  held  bound  by  such  obligations,  as,  for  example,  the  rendition  of  j 

military  service,  as  may  have  been  due  by  him  at  the  time  of  his- 

departure  from  his  native  country.*^ 

"  Of,  W.  S.  Tingle,  Oermany'a  Claims  Upon  German  Americans  in  Germany, 
iPWladelphia,  1903. 


CHAPTER  XIX 

EXPATRIATlOX.i 
§  135.  Denial  of  Right  of  Expatriation. 

Until  comparaiivclj  recent  times,  except  in  tte  United  States, 
the  right  of  a  citizen  to  cast  off  his  natural  allegiance,  the 
allegiance  into  which  he  is  bornj  was  generally  denied  bj  the 
States  of  the  world. 

This  denial  was  made,  but  not  always  enforced  in  practicei 
in  England  down  to  the  time  of  her  Naturalization  Act  of  1870, 
Blackstone  in  his  Comtnetdaries  declared:  '*  It  is  a  principle  of 
universal  law"  that  the  natural-horn  suhjet^  of  one  prince  cannot, 
by  any  act  of  his  own,  no,  not  by  swearing  allegiance  to  another, 
put  off  or  discharge  his  natural  allegiance  to  the  former;  for  this 
natural  Edlegianc^  is  intrinsic,  and  primitive^  and  antecedent  to 
the  other,  and  cannot  be  divested  without  the  concurrent  act  of 
that  prince  to  whom  it  was  first  due.  Indeed^  the  natural-born 
subject  of  one  prince,  to  whom  he  owes  allegiance,  may  be  en- 
tangled by  subjecting  himself  absolutely  to  another;  but  it  is  his 
own  act  that  brings  him  into  these  straits  and  difticulties,  of  owing 
service  to  two  masters;  and  it  is  unreasonable  that,  by  such  volun- 
tary act  of  his  own,  he  should  be  able  at  pleasure  to  unloose  those 
bands  by  which  he  is  connected  to  his  natural  prince." 

The  statute  u  Jae,  1,  chap.  4,  provided  that  promising  obedience 
to  any  other  prince,  State,  or  jxitentate,  subjected  the  person  so 
doing  to  be  adjudged  a  traitor,  and  to  suffer  the  penalty  of  high 
treason. 

In  respect  to  the  naturalization  law  of  the  United  States,  passed 
in  17^5,  Lord  Grenville  wrote  to  our  minister,  Rufus  King:  "  No 
British  subject  can,  by  such  a  form  of  renunciation  as  that  which 

1  In  addition  to  tli<f  general  authorities  on  citizenship,  wee  chapter  Vll  of 
Moore*s  American  Diplomact/,  and  the  address  of  Hon.  Oscar  S,  Straus  eii- 
titJed  "The  Tnited  Ptatfs  Dnctrine  of  Citizenship  and  Expatriation"  t)efor& 
the  American  Social  Science  Awociation*  1001- 
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is  prescribed  in  the  American  law  of  naturalization,  divest  himself 

of  his  allegiance  to  his  sovereign.    Such  a  declaration  of  renuncia- 

tion   made  by  any  of  the  King  a  subjeels  would,  instead  of  operat- 

ing   as  a  protection  to  them,  be  considered  an  act  highly  criminal 

on  tlieir  part,^ 

rte  assertion  by  England  of  this  principle  with  reference  to  her 
subjects  who  had  become  naturalized  American  citizens  was  one 
of  the  causes  of  the  War  of  1812,^ 

Ixt  a  proclamation  issued  in  1S07,  the  King  declared:  *'  Xow 
we  do  hereby  warn  all  mariners,  seafaring  men,  and  others  our 
natiiral-born  subjects,  that  no  such  letters  of  naturalization  or 
certificates  of  citizenship  do  or  can  in  any  manner  divest  our 
uattiral-born  subjects  of  the  allegiance  or  in  any  degree  alter  the 
duty  wliich  they  owe  to  ns,  their  lawful  sovereign," 

In  the  treaty  of  Ghent  which  marked  the  conclusion  of  this 
war  no  mention,  one  way  or  the  other,  was  made  of  this  English 
doctr-ine;  but  in  future  England  ceased  to  enforce  her  claims  in 
^u  arbitrary  manner  against  English  born,  but  ^Vmerican  natural- 
J2ei,  citizens. 

^y  the  act  of  1870  England  definitely  abandoned  the  doctrine, 
by  tliat  statute  it  is  recognized  that  by  voluntarily  assuming 
citLs^nsliip  in  another  State,  1  British  citizenship  is  lost»  though 
^^a.  change  of  allegiance  is  not  to  operate  to  discharge  the  ex* 
Patrxated  one  from  liability  for  acts  or  defaults  coramitti?d  prior 

'-     -Am,  state  Pap.,  p.  14l>;   FittJi  v.  WAter,  0  llarv.  p,  r>L 

*^^J«;:>ore  (Op.  Cit,»  p.  173)   caIIs  attention  to  the  fact  that  the  dispute  OTer 

i^^l'^'^^^^mcnt  a«  a  wliole  did  not   involve  the  crucial   point  of  the  later  con- 

tiov^f-gj^^  Jig   j^„  expatriation.     "  The  burden   of   the  complaint   in  regard  to 

iLipr^p^ssuvoot,"  writes  Moore,  "as  defined  in  Matiison'a  war  meBsage  of  June 

LlBl2^  was  fhat  Great  Britain  sought,  omkT  cover  of  belligerent  right,  to 

n*t\it.«  her  municipal  law  of  allegiance  on  "board  the  iilupB  of  other  c^untriea 

iiV,  livo  higii  geas,  where  no  laws  could  operate  '  Ijut  the  laws  of  the  country'  to 

^ui^h   the  vc-s»sch   belong/     Precisely  the   same   position   was   maintained  hy 

Weoster  in  bis  correspondence  with  Lord  Ashbiirtiin  in   1842.     Ships  on  the 

"-ip  QfVBg  j^f^  treated,  for  pnrpose?  of  jurisdiction,  as  if  they  were  part  of 

ttn  territory  of  the  nation  to  which   they   belong".     The  complaint  that  the 

Britifih   Government    enforced    the    Knglish    law    of   allegiance   on    board   of 

AlDerican  vea^els  on   the   high   seas  was   manifestly  a  dilTerent  theory   from 

objtt'tiDg  to  her  enforcement  of  the  game  law  within  British  jurisdiction/' 
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to  expatriation.  The  act  also  provides  for  the  natnralizatioii  <rf 
resident  aliens  of  countries  whose  laws  or  treaties  permit  expatria- 
tion, and  declares  such  naturalized  citizens  entitled  to  the  protec- 
tion of  Great  Britain  everywhere  except  in  the  respective  coimtrieB 
of  their  original  allegiance. 

By  a  number  of  foreign  States,  among  them  Turkey  and 
Kussia,  the  doctrine  of  inalienable  allegiance  is  still  asserted.  In 
many  others  it  is  partially  upheld.  With  most  of  these  coimtries 
the  United  States  has  entered  into  special  treaties  goveming  the 
subject  of  naturalization.* 

§  136.  Right  Recognized  by  United  States. 

Since  1868  the  right  of  expatriation  has  been  uniformly  asserted 
by  all  the  departments  of  the  United  States  Government  Prior  to 
that  time,  the  executive,  judicial,  and  l^slative  branches  were 
not  always  in  harmony  upon  thi^  point  During  the  early  years, 
the  executive  branch  of  the  government,  while  asserting  the  right 
of  aliens  to  become  naturalized  citizens  of  the  United  States,  did 
not  affirm  that  this  change  in  political  status  should  be  recognized 
by  the  States  of  their  respective  original  allegiance.  Mr.  Jeffe^ 
Fon  as  Secretary  of  State  in  1793  wrote:  "  Our  citizens  are  cer- 
tainly free  to  divest  themselves  of  that  character  by  emigrating, 
and  otlier  acts  manifesting  their  intention,  and  may  then  become 
the  subjects  of  another  power,  and  free  to  do  whatever  the  sub- 
jec'ts  of  that  power  may  do."^  A  little  later,  Marshall,  as  Secretary 
of  State,  while  affirming  the  right  of  an  alien  without  the  consent 
of  his  native  State  to  seek  naturalization,  observed  that  other 
States  should  recognize  such  naturalization  "  unless  it  be  one 
wliith  niav  have  a  conflicting  title  to  the  person  adopted."  At 
various  tiiues  the  Executive  Department  of  the  United  States  Gov- 
miinent  asserted  that  a  naturalized  American  citizen  was  entitled, 

*  For  t'le  various  attitudes  of.  and  treaty  relations  with,  foreign  State?, 
see  Moort*.  Digest  of  International  Law,  VoL  III;  Van  Dyne,  Citizenship, 
Pt.  IV,  Chap.  II;  The  Amerimn  Passport,  pp.  127  et  seg.;  and  Report  on 
1  itizen$l*ip  of  the  United  SUtes,  Expatriation,  and  Protection  Abroad,  59tfa 
Cong..  2d  Sesdi.,  I>^.  324. 

•  Jefferson's  Works  (Washington  ed.).  IV,  37. 
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lybsoad,  to  the  same  proteetioii  at  the  hands  of  the  AmericaB 
ermneut  as  that  to  which  a  native-born  citizen  was  enlitlod. 
Buchanan  wns^  however,  tlie  first  Secretary  of  State  to  declare 
in  unqualified  terms  that  the  naturalized  iWerican  citizen  was  en- 
titled to  the  full  protection  of  the  American  Government  while 
abroad,  and  even  in  the  State  of  his  original  allcgiancej  whatever 
might  be  the  doctrines  and  laws  of  that  country  with  reference  to 
expatriation,* 

Later  Secretaries  of  State  did  not  continue  to  state  the  Ameri- 
can  doctrine  as  absolutely  as  had  Buchanan.  Since  1^68,  how- 
ever, an  express  legislative  declaration  has  prevented  the  Executive 
Department  from  qualifying  the  doctrine  in  words,  but  in  fact,  it 
has  not  been  rigorously  applied  in  cases  where  neither  justice  nor 
rcspediency  has  demanded  it 

^H  Since  the  first  years  of  the  Constitution  the  legislation  of  Con- 
^^■ip  upon  the  subject  of  naturalization  has  implied  the  right  of 
^Repatriation.  By  the  aft  of  1S6S  which  is  still  in  force,  the  right 
I  of  expatriation  was  explicitly  declared  in  the  most  unqualitied 
manner.  "  WTiereas/'  the  act  reads,  *'  the  right  of  expatriation 
a  Datura!  and  inherent  right  of  all  people,  indispensable  to  the 
tiijoyment  of  the  rights  of  life,  liberty,  and  the  pursuit  of  happi- 
iiess;  and  whereas,  in  the  recognition  of  this  principle  the  govern- 
eat  has  freely  received  emigrants  from  all  nations,  and  invested 
piu  with  the  ric^hts  of  citizenship ;  and  whereas,  it  is  claimed  that 

^M<K)re  {Am.  /ii>.,  p.  174)  writes:  "A  comprebenave  examination  of  our 
^published  diplotiuitic  rocorda  enables  mo  to  say  that  the  first  Secretnry  of 
to  annoTince  tlie  doctrine  of  expatriation  in  its  fulle^fc  extent  —  the 
''^trinc  that  tmttiralkntion  in  the  United  States  not  only  clothes  the  intli- 
^Oal  witU  a  new  allegiance  but  also  abiolves  him  frora  the  obligations  td 
*  old^ — was  James  Buchanan,'* 

In  1848,  writing  to  the  American  minister  in  London,  Buchanan  said: 
^«  can  recognize  no  difference  between  t!i^  one  and  tlie  other,  nor  can  we 
*raut  this  to  be  done  without  protesting  and  remonstrating  against  it  in  the 
itrongi»5t  terms.  The  subjects  of  other  countries  who  from  choic^i  have 
'^^ndooed  their  native  land*  and,  accepting  the  invitation  which  our  laws 
Pfwiat,  have  emigrated  to  the  United  State's  and  become  American  citizens, 
^'J  entitled  to  the  very  same  rights  and  privileges  as  if  they  had  been  born 
iJi  tb  country.  To  treat  tbem  in  a  different  manner  would  be  a  violation  of 
[  ©ttr  plighted  faith  as  well  as  our  solemn  duty/' 

10 
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Buch  American  citizens,  with  their  descendants,  are  subjects  of 
foreign  States,  owing  allegiance  to  the  governments  thereof;  and 
whereas,  it  is  necessary  to  the  maintenance  of  public  peace  that 
this  claim  of  foreign  allegiance  should  be  promptly  and  finally  dis- 
allowed: Therefore  any  declaration,  instruction,  opinion,  order, 
or  decision  of  any  officer  of  the  United  States  which  denies,  re- 
stricts, impairs,  or  questions  the  right  of  expatriation,  is  declared 
inconsistent  with  the  fundamental  principles  of  the  Republic.  AH 
naturalized  citizens  of  the  United  States,  while  in  foreign 
countries,  are  entitled  to  and  shall  receive  from  this  government 
the  same  protection  of  persons  and  property  which  is  accorded  to 
native-born  citizens.^ 

The  enforcement,  or  rather  the  attempted  enforcement,  of  this 
legislative  declaration  has  led  the  diplomatic  branch  of  our  gov- 
ernment into  many  difficulties.  With  reference  to  a  considerable 
number  of  countries  these  difficulties  have  in  a  great  measure  been 
obviated  by  the  negotiation  with  them  of  naturalization  treaties. 

Judicial  decisions  in  the  United  States  as  to  the  existence  of 
a  right  of  expatriation  in  the  absence  of  statutes  creating  it  hare 
not  been  uniform.  In  Talbot  v.  Janson,^  decided  in  1795,  Justice 
Iredell  denied  that  the  individual  had  a  right  of  expatriation  at 
will.  So  also  in  ^Iiirray  v.  The  Charming  Betsey,^  The  Santissima 
Trinidad,^^  Inglis  v.  Sailor's  Snug  Harbor,"  Shanks  v.  Du- 
pont,^^  the  court,  while  not  in  each  instance  passing  directly  upon 
the  point,  showed  an  inclination  to  accept  the  common-law  princi- 
ple which  denied  the  existence  of  an  individual  right  of  expatria- 
tion. This  same  ground  was  taken  by  Chancellor  Kent  in  his 
Commentaries,^^  In  [M'llvaine  v.  Coxe,^*  however,  it  was  held 
that  persons  born  in  the  colonies  and  remaining  in  the  countrv 
and  giving  their  allegiance  to   the  new  governments  after  the 

7  Rev.  hstat,  §§  1999.  2000. 

8  3  DaU.  133;   XL.  ed.  540. 
?  2  Cr.  G4 ;   2  L.  ed.  208. 

10  7  Wh.  283 ;  5  L.  ed.  454. 

"3  Pet.  99;  7  L.  ed.  617. 

»  3  Pet.  242 ;  7  L.  ed.  066. 
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EXPATRIATIU^. 

Declaration   of  Independence  were   released  from  their  British 

allegiance  and  came  under  the  proiection  of  and  bound  in  uUe- 

pance  to  the  newly  e^stablisheJ  American  governmeJits.     Since 

l8(jg  the  courts  have  not  questioned  the  right  of  the  citizen  volun- 

^Hly  to  expatriate  himself  and   become  a  citizen  of  another 

couxitrv.'^ 


^^  See  Moore»  Digest  of  Intemationtil  L<i\Cf  III,  §  433,  and  authorities  there 
cit^<L  See  a1*o  article  by  Slaymuker  entitli-d  '*  Tbt  Right  of  tlif  Amt^ricdH 
^Hisen  Ut  Expfttriate'*  in  The  AHicrican  Law  RcvieWf  XXXVII,  191. 

Xlie  foHowing  convenient  Bummary  of  the  attitutlea  of  various  foreign 
©ovemmenta  with  reference  to  the  subject  of  expatriation  is  given  in  the 
^port  ol  the  Citizenahip  CommiBsion.  (H,  R.  Doc,  326,  59th  Cong,,  2d 
Seas.,  p.  12.) 

**A,  The  right  of  voluntary'  expatriation  is  wliolly  deMie<!.  A  subject  ba«  no 
•"i^ljt  tj3  leuve  the  territory  of  hU  origin  without  the  express  permission  of 
Mn  sovereign;  he  may  not  renounce  his  original  allegiance  or  a^eume  another, 
^tid  upon  his  return  to  the  jurisdiction  of  his  origin  lie  is  liable  to  arrest  and 
POnisbment.      (For  example,  this  is  the  attitude  of  Russia  and  Turkey.) 

fi-  The  right  of  expatriation  la  admitted,  provided  there  exists  at  the  time 
'*^  Unperformed  obligation  to  militarj'  service;  but,  in  case  this  obTigiition 
C'Xist*,  naturalization  in  a  foreign  country  obtained]  before  it  ia  discharged  is 
^^Usidrred  as  void,     (For  example,  tliis  is  the  attitude  of  France,) 

C.  The  right  of  expatriation  is  admitted,  hut  naturalization  in  a  foreign 
^^Utitry  does  not  l>eo(>m«  valid  from  the  p^)int  of  view  of  the  country  of  origin 
'•'ithout  an  express  and  formal  renunciation  of  the  original  citiz*?cship  made 
***  the  country  of  origin  and  in  accordance  with  its  forms  of  law.  (For 
^^anjple,  this  is  the  attitude  of  Switaserland- ) 

^-  The  right  of  expatriation  is  admitted,  but,  while  naturalization  abroad 
^  freely  allowed,  in  case  of  a  return  to  tlie  country  of  origin  the  person  tlms 
**^turiilized  is  not  denied  the  rights  of  citizenship  in  that  crjuutry,  but  is 
^*^rinitted  without  further  formality  to  retain  his  rights  as  a  citizen  a9  if  he 
^^^  never  departed  from  the  country.  (For  example,  this  is  the  attitude  of 
^^nesuela. ) 

^.  The  right  of  expatriation  is  admitted*  and  citizenship  absolutely  ceases 
^  **Hhougli  it  may  afterward  be  legally  recovered)  at  the  moment  w^ljen  the 
**^t  of  natitra ligation  in  a  foreign  country  is  performed.  (This  is  the  attitude 
**^  the  majority  of  foreign  governments.) 

^.  The  right  of  expatriation  is  admitted  and  is  assumed  to  have  been 
^'•complished  when  a  citizen  absents  himself  from  the  parent  country  for  a 
P^*^longed  period  of  years,  (For  example,  this  is  the  attitude  of  the  Nether- 
^^iMl&.)» 


CHAPTER  XX. 

THE  LEGAL  STATUS  OF  INDIANS. 

The  question  of  the  legal  status  of  Indians,  which  for  many 
years,  and  especially  during  the  last  quarter  of  the  nineteenth 
century,  decreased  in  practical  importance,  has,  since  the  annexa- 
tion of  the  Philippine  Islands,  gained  a  new  constitutional  value 
for  the  reason  tliat  upon  the  islands  there  are  many  tribes  which 
for  years  to  come  it  may  bo  necessary  to  govern  in  ways  analogous 
to,  if  not  identical  with,  those  which,  in  the  past,  we  have  em- 
ployed in  the  control  of  the  red  men  in  the  United  States  proper. 
It  will,  therefore,  be  well  to  treat  this  subject  rather  more  pa^ 
ticiilarly  than  we  should  otherwise  have  done. 

The  legal  relations  of  the  Indians  to  various  governments,  estab- 
lished by  their  white  conquerors,  have  had  reference,  broadly 
speaking:  (1)  to  their  rights  to  the  lands  occupied  by  them;  and 
(2)  to  their  political  status  either  as  tribes  or  as  individuals. 

§  137.  Indian  Lands. 

With  reference  to  the  title  possessed  by  Indians  in  the  lands 
occupied  or  hunted  over  by  them,  the  principle  was  from  the  first 
applied  by  the  white  settlers  that  by  discovery  and  occupation  the 
title  in  fee  to  all  the  lands  thus  t^iken  possession  of  became  vested 
in  the  sovereign  of  the  State  under  whose  authority  the  conquest 
was  made.^ 

This  principle  that  the  original  title  to  all  the  land  within  a 
State  is  in  the  sovereign  of  that  State,  and  that  by  grant  from 
him  all  individual  titles  are  obtained,  was  the  feudal  one  which 

1  In  earlier  years  the  attempt  was  made  to  establish  in  international  law 
the  principle  that  mere  discovery  of  unoccupied  land,  or  land  inhabited  by 
uncivilized  trilx's,  is  sufficient  to  give  title  to  the  sovereign  by  whose  subjects 
the  discovery  was  made.  This  principle,  however,  never  obtained  gencrti 
recognition,  and  the  present  doctrine  was  established  that  in  order  to  give  a 
national  title  which  other  States  are  bound  to  respect,  discovery  must  be 
followed,  within  a  reasonable  time,  by  cff'ective  occupation. 

[292] 
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he  crown  lawyers  of  England  had  developed ;  and,  after  the  sep- 
iration  from  that  country,  the  American  Commonwealths  ccmr 
inued  to  apply  the  doctrine,  substituting,  however,  of  course,  the 
respective  States  for  the  English  Crown.  With  the  formation  of 
he  present  Union,  and  the  transfer  to  it  by  the  several  States  of 
Jieir  respective  claims  to  public  lands,  the  United  States  was  sub- 
itituted  as  the  owner  of  all  lands  to  which  private  titles  had  not 
leen  obtained.  This  grant  to  the  Federal  Government  carried  with 
t  whatever  inter^t  or  title  the  several  States  had  had  in  the 
Indian  lands. 

The  first  discussionin  the  Supreme  Court  of  the  United  States 
)f  the  title  or  interest  still  retained  by  the  Indians  in  the  lands  oc- 
lupied  by  them,  was  in  the  case  of  Fletcher  v.  PecL*  This  case 
nvolved  the  question  whether  the  State  of  Georgia  had  been  seized 
n  fee  of  certain  lands  which  it  had  sold,  but  later  resumed  pos- 
ession  of.  Marshall  in  his  opinion,  without  attempting  any  argu- 
aent,  said :  "  It  was  doubted  whether  a  State  can  be  seized  in  fee 
>f  lands  subject  to  the  Indian  title,  and  whether  a  decision  that 
hey  were  seized  in  fee,  might  not  be  construed  to  amount  to  a  de- 
cision that  their  grantee  might  maintain  an  ejectment  for  them, 
lotwithstanding  that  title.  The  majority  of  the  court  is  of  opinion 
:hat  the  nature  of  the  Indian  title,  which  is  certainly  to  be  re- 
spected by  all  courts,  until  it  be  legitimately  extinguished,  is  not 
such  as  to  be  absolutely  repugnant  to  seizin  in  fee  on  the  part  of 
the  State."* 

2  6  Cr.  87;  3  L.  ed.  162. 

>  Justice  Johnson  dissented  from  this  doctrine,  holding  that  the  fee  was  in 
the  Indians,  and  that  the  interest  of  the  United  States  consisted  in  a  right 
of  pre-emption.  He  said:  "What,  then,  praetically,  is  the  interest  of  the 
States  in  the  soil  of  the  Indians  within  their  houndaries?  Unaflfected  by 
particular  treaties,  it  is  nothing  more  than  what  was  assumed  at  the  first 
settlement  of  the  country,  to  wit,  a  right  of  conquest  or  of  purchase,  exclu- 
sively of  all  competitors  within  certain  definite  limits.  All  restrictions  upon 
the  Tight  of  soil  in  the  Indians  amount  only  to  an  exclusion  of  all  com- 
petitors from  their  markets;  and  the  limitation  upon  their  sovereignty 
amounts  to  the  right  of  governing  every  person  within  their  limits  except 
themselves.  If  the  interest  of  Georgia  was  nothing  more  than  a  pre-emptive 
right,  how  could  that  be  called  a  fee  simple,  which  was  nothhig  more  than  a 
power  to  acquire  a  fee  simple  by  purchase,  when  the  proprietors  should  be 
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In  Johnson  v.  M'Intosh*  the  question  of  tides  to  Indian  lands 
was  thoroughly  examined  and  a  conclusion  reached  which  was 
substantially  the  same  as  that  boldly  stated  without  argument  by 
Marshall  in  the  Fletcher  v.  Peck  case.  In  substance  it  was  held 
that  while  the  fee  to  Indian  lands  is  in  the  United  States,  and, 
therefore,  that  the  Indians  are  not  able  to  grant  titles  to  the  same 
which  will  be  recognized  in  the  courts  of  the  United  States,  never- 
theless these  Indians  have  certain  i)Ossessory  rights  from  which 
they  may  be  dispossessed  by  the  United  States  only  with  their  con- 
sent, and  upon  compensation  therefor. 

The  doctrines  thus  laid  down  in  1S23  by  Marshall  in  Johnson 
V.  M'Intosh  have  never  been  changed,  and  the  practice  of  the 
United  States  government  uniformly  throughout  its  history  has 
been  in  acor dance  with  it.  That  is  to  say,  where  Indians  have 
been  dispossessed  of  their  lands  their  consent,  in  form  at  least,  has 
been  obtained,  and  compensation  made  either  in  the  form  of  money 
or  other  lands.  Where  tribal  relations  have  been  maintained  these 
possessory  rights  have  been  held  to  be  vested  in  the  tribes  re- 
spectively, and  not  severally  in  the  individual  Indians,  From 
time  to  time,  however,  as  we  shall  see,  the  United  States  Govern- 
ment has  provided  for  the  dividing  up  of  these  tribal  lands  and 
their  apportionment  in  severalty  among  the  individual  Indians. 

§  138.  The  Legal  Status  of  Indians. 

From  the  earliest  times  the  Indians,  though  treated  as  subject 
to  the  sovereignty  first  of  the  foreign  colonizing  powers,  then  of 
the  colonies  or  States,  and,  finally,  of  the  United  States,  have  been 
considered  not  as  citizens  or  subjects,  that  is,  as  members  of  the 
various  bodies  politic  within  whose  midst  they  have  lived,  but, 
from  the  constitutional  viewpoint,  as  aliens,  and  their  tribes  as 
foreip:n  nations  to  be  dealt  with  as  such,  namely,  by  treaties  and 

p]ra5W(i  to  soil?  And  if  this  was  anything  more  than  a  mere  possibility,  it 
certainly  was  rodiicod  to  that  state  when  the  State  of  Georgia  ceded  to  the 
United  States,  hy  the  Constitution,  both  the  power  of  pre-emption  and  of 
conquest,  retaining  for  itself  only  a  resulting  right  dependent  on  a  purchase 
or  conquest  to  be  made  by  the  United  States." 
4  8  Wh.  543;  5  L.  ed.  C81. 
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agreements  rather  than  by  statutes.  As  alien  nations,  their  mem- 
bers have  not,  in  default  of  express  provisions  to  the  contrary,  been 
held  subject  to  the  general  laws  of  the  States  in  which  they  have 
resided  or  to  the  statutes  of  the  General  Government.  The  rela^ 
tions  of  Indians  to  one  another  have  been  held  to  be  a  matter  for 
the  several  tribal  authorities  to  regulate,  and  when  these  tribal 
authorities  have  been  impotent,  the  Indians  have  lived  practically 
without  law. 

At  the  same  time,  however,  that  these  Indians  have  thus  en- 
joyed tribal  autonomy,  and  their  relations  to  the  States  and  the 
Federal  Government  regulated  by  treaties  and  agreements  rather 
than  by  statute,  and  their  tribes  spoken  of  as  foreign  nations,  there 
has  never  been  any  question  but  that,  in  reality,  the  sovereignty 
over  them  after  the  Revolution  and  prior  to  1789  was  in  the  in- 
dividual States,  and  since  that  time  in  the  United  States.  From 
the  point  of  view  of  general  international  relations  the  Indians 
have  ever  been  subjects  of  the  American  States  or  the  United 
States,  and,  consequently,  foreign  States  have  never  been  recog- 
nized to  have  a  right  to  deal  directly  with  them.  Furthermore, 
from  the  point  of  view  of  American  constitutional  law,  such  at- 
tributes of  independence  and  sovereignty  as  they  have  enjoyed  have 
heen  derived  by  concession  from  the  States,  or,  since  1789,  from 
the  Federal  Government.  Hence  these  rights  have  been  at  all 
tunes  subject  to  withdrawal  without  the  Indians'  consent.  This 
^as  conspicuously  shown  by  the  Act  of  Congress  of  1871.  This 
law  for  the  enactment  of  which  the  consent  of  the  Indians  was 
neither  sought  nor  obtained  declared :  *'  Xo  Indian  nation  or 
Wbe  within  the  territory  of  the  United  States  shall  be  acknowl- 
^ged  or  recognized  as  an  independent  nation,  tribe  or  power  with 
^hom  the  United  States  may  contract  by  treaty."  ^ 

Since  this  act  of  1871  the  legal  supremacy  of  the  United  States 
^8  been  further  shown  by  a  number  of  legislative  acts,  some  of 
^^m  extending  the  authority  of  federal  laws  and  the  jurisdiction 
^^  the  federal  courts  over  acts  previously  subject  exclusively  to  the 
*^thority  of  the  tribes ;  others  providing  for  the  apportionment  in 

^  liev.  Stat.,  §  2079. 
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severalty  of  the  tribal  lands  and  the  naturalisation  of  Indians  with- 
out their  request  or  consent. 

From  the  first  settlement  of  the  American  colonies  the  Inditms 
were  treated  as  alien  peoples  outside  of  the  control  of  domestic 
laws.  Xo  attempt  was  made  to  interfere  with  their  domestic  affairs 
or  systems  of  self-government,  except  to  endeavor  to  keep  ont  the 
agents  of  other  European  powers  who  might  engage  them  in 
foreign  alliance.  When  their  lands  were  desired,  they  were  pu^ 
chased  and  not  confiscated.  Purchases  by  individuals,  however, 
were  not  permitted  except  with  governmental  permission.  Thus, 
typical  is  the  proclamation  of  the  King  of  England  in  1763  after 
the  ratification  of  the  Articles  of  Peace  with  France,  in  which  it 
was  declared :  *^And  we  do  further  declare  it  to  be  our  royal  will 
and  pleasure,  for  the  present,  as  aforesaid,  to  reserve  under 
dominion,  for  the  use  of  the  said  Indians,  all  the  lands  and  terri- 
tory lying  to  the  westward  of  the  sources  of  the  rivers  which  fall 
into  the  sea,  from  the  west  and  northwest  as  aforesaid:  and  we  do 
hereby  strictly  forbid,  in  pain  of  our  displeasure,  all  our  loving 
subjects  from  making  any  purchases  or  settlements  whatever,  or 
taking  possession  of  any  of  the  lands  above  reserved,  without  our 
special  leave  and  license  for  that  purpose  first  obtained.  And  \re 
do  further  strictly  enjoin  and  require  all  persons  whatsoever,  who 
have,  either  wilfully  or  inadvertently,  seated  themselves  upon  anv 
lands  within  the  countries  above  described,  or  upon  any  other 
lands  which,  not  having  boon  ceded  to,  or  purchased  by  us,  are  still 
reserved  to  the  said  Indians,  as  aforesaid,  forthwith  to  remore 
themselves  from  such  settlements." 

In  July,  1775,  the  first  action  looking  to  a  national,  that  is, 
inter-colonial  management  of  Indian  affairs  was  taken  whi-n  the 
Continental  Congress  resolved  "  that  the  securing  and  preserving 
the  friendship  of  Indian  nations  appears  to  be  a  subject  of  the 
utmost  moment  to  these  colonies,"  and  provided  for  three  Indian 
de]iartments  with  commissions  in  each  *'  to  treat  with  the  Indians 
in  their  respective  departments,  in  the  name  and  on  the  behalf  of 
the  Ignited  Colonies,  in  order  to  preserve  peace  and  friendship 
with  the  said  Indians,  and  to  prevent  their  taking  any  part  in  the 
present  commotions/' 
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In  the  Declaration  of  Independence  the  Indian  question  figures, 
it  being  charged  against  the  British  King  that  he  had  endeavored 
"  to  bring  on  the  inhabitants  of  our  frontiers  the  merciless  Indian 
savages,  whose  known  rule  of  warfare  is  an  undistinguished  de- 
struction of  all  ages,  sexes,  and  conditions." 

In  the  Articles  of  Confederation  the  Congress  of  the  United 
States  was  given  "  the  sole  and  exclusive  right  and  power  .  .  . 
of  regulating  the  trade  and  managing  all  affairs  with  the  Indians, 
not  members  of  any  of  the  States;  provided  that  the  legislative 
right  of  any  State  within  its  own  limits  be  not  infringed  or 
violated." 

The  phrase  "  not  members  of  any  of  the  States,"  here  used,  had 
reference  to  those  Indians  who  had  separated  from  their  tribes  and 
become  mixed  in  the  general  citizen  populations  of  the  several 
States.  It  was  intended  also  to  except  from  national  control  those 
Indians  who,  though  still  in  tribes,  had  become  surrounded  by  the 
whites.  The  exception,  indeed,  from  federal  control  of  these 
isolated  and  surrounded  Indian  tribes,  and  their  absolute  subjec- 
tion to  state  authority  continued  under  the  Constitution  of  1789, 
and  when,  in  1802,  a  general  statute  was  passed  for  the  govern- 
ment of  the  Indians,  it  was  provided  that  "  nothing  in  this  act 
shall  be  construed  to  prevent  any  trade  or  intercourse  with  Indians 
living  on  lands  surrounded  by  settlements  of  the  citizens  of  the 
United  States  and  being  within  the  ordinary  jurisdiction  of  any  of 
the  individual  States."  Thus  States  like  New  York,  Masi^achu- 
setts,  and  Maine  were  permitted  to  continue  to  deal  according  to 
their  discretion  with  Indian  tribes  within  their  borders.  "As  a  dry 
matter  of  power,"  observes  Thayer,  "  Congress  might  at  any  time 
have  taken  control  of  them  [for  as  we  shall  see,  the  Constitution 
gives  to  the  Federal  Government  full  authority  over  the  Indians 
so  long  as  they  remain  distinct  from  the  citizen  bodies  of  the  sev- 
eral States].  But  while  Congress  was  staying  its  hand,  it  might 
happen  and  has  happened  in  Massachusetts,  that  the  tribal  rela- 
tion had  been  dissolved."  ® 

«  A  People  Without  Law.  Two  articles  in  the  Atlantic  Monthly  for  October 
and  November,  1891.     The  author  is  much  indebted  to  these  articles  of  this 
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§  139.  Federal  Power  over  Indians. 

The  only  direct  references  to  the  Indians  in  the  present  Con- 
stitution are  in  the  i)rovisions  that  *^  Indians  not  taxed  "  shall  not 
be  counted  in  determining  the  number  of  representatives  in  Con- 
gress to  which  a  State  is  to  be  entitled,^  and  that  Congress  shall 
have  power  '*  to  regulate  commerce  .  .  .  with  the  Indian 
tribes.^' « 

The  powers  conferred  upon  the  General  Government  by  the 
Commerce  Clause  will  be  discussed  in  another  chapter.  It  may 
liere  be  observed,  however,  that  the  federal  authority  over  com- 
merce with  the  Indians  is  much  broader  than  that  over  commerce 
between  the  States.  As  Prentice  and  Egan  observe:  "  The  pur- 
pose with  which  this  power  [commerce  with  the  Indians]  was 
given  to"  Congress  was  not  merely  to  prevent  burdensome,  con- 
iiic.ting  or  discriminating  state  legislation,  but  to  prevent  fraud 
and  injustice  upon  the  frontier,  to  protect  an  uncivilized  people 
from  wrongs  by  unscrupulous  whites,  and  to  guard  the  white  popu- 
lation from  the  danger  of  savage  outbreaks.  A  grant  made  with 
such  a  puri)ose  must  convey  a  different  power  from  one  whose  pur- 
pose was  to  insure  the  freedom  of  commerce.  Congress  has,  in 
the  case  of  Indians,  prohibited  trade  in  certain  articles,  it  has 
limited  the  right  to  trade  to  persons  licensed  under  federal  laws, 
and  in  many  ways  asserted  a  greater  control  than  would  be  possible 
over  other  branches  of  commerce."  ^ 

''  (^'ommerco  with  foreign  nations  and  among  several  States  is 
that  commerce  which  involves  transportation  across  state  lines,  and 
is  put  within  federal  control  to  avoid  discriminating,  conflicting, 
and  burdensome  state  legislation.  Commerce  with  the  Indian 
tribes  frequently  involves  no  such  transportation.  It  may  be  car- 
ried on  wholly  within  the  limits  of  a  single  State.  ...  In 
this  case     .     .     .     the  power  of  Congress  is  not  determined  by 

eminent  jurist.  The  reference  to  Massachusetts  has  in  mind  the  law  of  that 
Sft^te  enacted  in  1869  whereby  every  Indian  in  that  State  was  made  a  citisea 
of  the  State. 

7  Art.  L  Sec.  3. 

8  Art.  T,  Sec.  8,  CI.  3. 

^The  Commerce  Clause  of  the  Federal  Constitution,  p.  342. 
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the  locality  of  the  traffic,  but  extends  wherever  intercourse  with 
Indian  tribes,  or  with  any  member  of  an  Indian  tribe,  is  found, 
although  it  may  originate  and  end  within  the  limits  of  a  single 
StsLte,    The  jurisdiction  is,  therefore,  personal  rather  than  eco- 
nomic in  its  nature,"  ^^ 

Xn  United  States  v.  HoUiday"  the  court  held  that  Congress  had 
th^  power  to  forbid  the  sale  of  liquor  to  an  Indian  in  charge  of  an 
ag'^'Ht,  in  a  State  and  outside  of  an  Indian  reservation.  The 
opinion  declared:  ''  The  locality  of  the  traffic  [with  Indians]  can 
hav^e  nothing  to  do  with  this  power.  The  right  to  exercise  it  with 
reference  to  any  Indian  tribe,  or  any  person  who  is  a  member  of 
sixoh  tribe,  is  absolute,  without  reference  to  the  locality  of  the 
tr^^ffic,  or  the  locality  of  the  tribe,  or  of  the  member  of  the  tribe 
with  whom  it  is  carried  on." 

-And  in  United  States  v.  43  Gallons  of  Whiskey^^  was  upheld  the 
po^vrer  of  Congress  to  exclude  spirituous  liquors  not  only  from  ex- 
isting Indian  country  but  from  that  which  had  ceased  to  be  so  by 
r&a.son  of  its  cession  to  the  United  States,  but  was  adjacent  to  the 
Indian  settlements.  The  same  regulation,  the  court  declared,  could 
be^  provided  by  the  treaty-making  power. 

Xt  has  been  held  by  the  Supreme  Court  that  the  General  Gov- 

^^x:i.nient  has  an  authority  over  the  Indians  not  springing  from 

"^^'se  specific  grants  of  power,  but  from  the  practical  necessity  of 

Protecting  the  Indians  and  the  non-existence  of  a  power  to  do  so 

^^     the  States.     Thus  in  United  States  v.  Kagama'^  the  courts  re- 

f*scd  to  derive  the  power  of  the  United  States  to  enact  a  criminal 

cf^xie  for  the  Indians  from  its  power  to  regulate  commerce  with 

t'-om,  but  rested  it  upon  the  broader  basis  that  has  been  mentioned. 

^ti^  Indian  tribes,   the   court   declared   in   that   case,   ^' owe  no 

allegiance  to  the  States  and  receive  from  them  no  protection.    'Be- 

c^tise  of  the  local  ill  feeling  the  people  of  the  States  where  they 

^^e  found  are  often  their  deadliest  enemies.     From  their  very 

^^akness  and  helplessness,  so  largely  due  to  the  dealinp:  of  the  Fed- 

^0 Prentice  &  Ep:an,  Op.  cit.,  p.  340. 

lU  Wall.  407;  18  L.  ed.  182. 

^2  03  U.  S.  188;  23  L.  ed.  846. 

"118  U.  S.  375;  6  Sup.  Ct.  Rep.  1109;  30  L.  ed.  228. 
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eral  Govenxment  witli  tliein  and  the  treaties  in  which  it  has 
promised,  there  arises  the  duty  of  proteotion,  and  \iith  it  the 
power.  This  has  always  be^^ii  recognized  by  the  Executive  and  by 
CongresSj  and  by  this  court  whenever  the  question  has  arisen. 
•  .  .  The  power  of  the  General  Government  over  these  rem- 
nants of  a  race  once  powerful,  now  weak  and  diminished  in 
numbers^  is  necessary  to  their  protection,  as  well  as  to  the  safety 
of  tlioae  among  whom  they  dwell-  It  must  exist  in  that  Govern* 
mentj  because  it  has  never  existed  anywhere  else,  because 
theatre  of  its  exercise  is  within  the  geoc:rapliical  limits  of 
United  States,  because  it  has  never  been  denied,  and  bec^iuse  it 
alone  can  enforce  its  laws  on  all  the  tribes/' 


?i^^ 
™ 


and  T^^ 


§  140.  Congressional  Legislation. 

By  the  Act  of  JIarch  30,  1802,  consolidating,  revising,  an 
enacting  various  prior  laws,  and  entitled  ^'An  act  to  regulate  trad^ 
and  intercourse  with  the  Inilian  tribes,  and  to  preserve  peace  ^H 
the  frontiers/'  a  system  of  regulation  was  est-ablished  w^hich  i^^ 
maincd  largely  in  force  for  many  years.    By  Section  1,  the  ban: 
ary  Lines  between  tlie  Ignited   States   and   the  various    Ind; 
tribes  according  to  treaties  entered  into  with  them  are  laid  do^ 
By  following  sections  it  is  provided  that  no  citizen  of  or  oth" 
person  resident  in  the  United  States  shall,  under  penalty  of 
hundred  dollars,  or  imprisonment  for  six  months,  enter  the  Ind: 
territory  without  a  passport;  that  robbery,  larceny,  trespass^ 
other  crime,  against  the  person  or  property  of  any  friendly  IndiS 
**  which  wuuM  be  imnishaWej  if  committed  within  the  jurisdicti 
of  any  State  against  a  citizen  of  the  United  States,"  is  to  subj< 
the  offender  to  fine  and  imprisonment ;  that  when  Indian  prop< 
is  taken  or  destroyed,  the  offender  shall  be  liable  in  a  sum  dou 
its  value;  that  no  settlements  by  citizens  or  other  persons  shall  be 
made  on  any  lamls  belonging  to  the  Indians ;  that  no  traders  al 
reside  in  Indian  settlements  without  a  license;  that  *^  no  purchase^ 
grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  of  clai 
thereto,  from  any  Indian,  or  nation,  or  tribe  of  Indians,  wit 
the  bounds  of  the  United  States,  shall  be  of  any  validity,  in  law  or 


I 

the?! 
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equity,  nnless  the  same  be  made  by  treaty  or  convention  entered 

into  pursuant  to  the  Constitution/' 
**Iii  order  to  promote  civilization  among  the  friendly  Indian 

tribes,  and  to  secure  the  coiitiuuance  of  their  friendship/'  Section 

13  declai*es  it  lawful  for  the  President  of  the  United  States  **  to 
cause  them  to  be  furnished  with  useful  domestic  animals,  and  im- 
plernents  of  husbandry,  and  with  goods  or  money,  as  he  may  judge 
proper,  and  to  ajjpoiiit  such  i>ersons,  from  time  to  time,  as  tempo* 
Ury  agents,  to  reside  among  the  Indiajis,  as  he  shall  think  fit: 
provided,  that  the  whole  amotmt  of  such  presents  and  allowance  to 
snQh  agents  shall  not  exceed  $15,000  per  annum/- 

In  the  event  of  Indians  crossing  the  bomidaries  of  their  lands 
iiito  the  States  and  Territories  of  the  United  States  and  their 
<5(>minitting  crimes  of  violence  or  stealing  or  destroying  property, 
^'^r>ort  is  to  be  maJe  to  the  tril>es  to  which  the  oflFenders  belong, 
aad,  in  case  the  tribes  refuse  to  make  satisfaction,  tlie  President 
of  the  United  States  is  to  be  notifieil  and  he  is  to  take  such  steps  t 
to  compel  satisfaction  as  may  be  necessary*  In  no  case  are  the  | 
individuals  who  are  injured  to  attempt  redress  Ijv  private  war-,^ 
*8ro.  The  superior  courts  in  each  territorial  district  and  other 
federal  courts  are  given  full  jurisdiction  to  hear  and  determine 
*11  offenses  against  the  act.  Offenders  found  within  any  State  or 
tei^i^torial  district  may  be  apprehended.  The  vending  or  dis- 
^1  billing  spirituous  liquors  among  the  Indians  is  forbidden. 
An<3^  finally,  as  quoted  above,  it  Is  declared  that  *^  nothing  in  this 
^^t  gliall  be  construed  to  prevent  any  trade  or  intercourse  with 
^dians  living  on  lands  surrounded  by  settlements  of  the  citizens 
**'  the  United  States,  and  being  within  the  ordinary  jurisdiction 
^^  uny  of  the  individual  States/'  ^* 

^rom  this  act  it  will  be  seen  that  the  tribal  Indian?  are  treated 
^  peoples  not  within  the  citizen  bodies  of  the  States  and  Terri- 
^^Hes,  and  that  no  attempt  is  made  to  regulat©  anything  but  the 

relations  between  them   and  outsiders.      The  relations  of  iudi- 

^"^dual  Indians  to  one  another  and  to  their  respective  tribal  au- 

*^*>rities  are  left  untouched. 

1*2  Stat,  at  L.  130, 
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In  1817  an  act  was  passel  by  Congress  declaring  erimiaal  the 
committing  of  any  act  within  ludian  terriiuries  imder  the  exclu- 
sive jiirisdictiun  of  the  United  States,  But  otfenses  of  Indians 
upon  Indians  were  expressly  excluded. 

From  time  to  time  additional  acts  of  CoDgreea  were  passed  for 
the  regulation  of  the  Indians,  all  ot  them  predicated  upon  the  idea 
that  the  Indians  living  uiKin  Indian  lands''*  constitute  a  class 
apart  w^th  a  peculiar  status,  jurisdietiou  over  whom  is  exclu- 
sively in  the  General  Government. 

§  14L  Federal    Jurisdiction    Exclusive.      Cherokee    Nation    v* 
Georgia. 

The  exclnsiveness  of  this  federal  jurisdiction,  and,  conse- 
quently, the  lack  of  constitutional  power  of  the  States  in  thiai 
field  first  can:ie  up  for  serious  discussion  in  the  Supreme  Courts 
of  the  United  States  in  the  case  of  The  Cherokee  Xation  t 
Georgia,'^  decided  in  IS^SL  This  case  came  hefore  the  court  oi* 
a  motion  on  behalf  of  the  Cherokee  Xation  of  Indians  for  a  siib- 
pina  and  for  an  injunction  to  restrain  the  authorities  of  ihm 
State  of  Georgia  from  executing  the  laws  of  the  State  within  thea 
Cherokee  texritory  as  designated  by  a  treaty  between  the  UnitedL 
States  and  tho  Cherokee  Xation.  The  case,  however,  was  notsj 
decided  on  iU  merits,  the  majority  of  the  court,  including  Chief! 
Justice  llarshall,  holding  that  the  Cherokee  Xation  was  not  m 
foreign  State  ^\dthin  the  meaning  of  the  clause  of  the  ConstituJ 
tion  which  extends  the  federal  judicial  power  over  eontrover§i 
**  between  a  State  or  the  citizens  thereof,  and  foreign  States,  citi 
EGns,  or  Bul^jects,*'  and  gives  to  the  Supreme  Courts  origina' 
jurisdiction  in  cases  in  which  a  State  is  a  party.  It  wa«»  held* 
therefore,  that  the  court  was  witliout  power  to  entertain  the  siiit- 

Upon  this  point,  Marshall  in  his  opinion  said:  **  Though  the 
Indians  are  acknowledged  to  have  an  unquestionable,  and  here- 


njn  RatpR  v.  C^lark  (ft.i  l\  S,  204;  24  !..  <?tl  471)  **  InrJian  lands"  are 
d€ fined  t>j  the  Supreme  Court  to  be  **  all  the  rountry  to  which  the  Indian 
title  Urb  not  been  extinguished  anywhere  ^within  the  linaita  of  tli«  Unitrf 
States/* 

«5  Pet.  1;  8  L.  cd.  25. 
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tofore,  unquestioned  right  to  the  lands  they  occupy  until  that 
right  shall  be  extinguished  by  a  voluntary  cession  to  our  govern- 
ment, yet  it  may  be  well  doubted  whether  those  tribes  which  re- 
side within  the  acknowledged  boundaries  of  the  United  States 
can,  with  strict  accuracy,  be  denominated  foreign  nations.  They 
may,  more  correctly,  perhaps,  be  denominated  domestic  inde- 
pendent nations.  They  occupy  a  territory  to  which  we  assert  a 
title  independent  of  their  will,  which  must  take  effect  in  point  of 
possession  when  their  right  of  possession  ceases.  Meanwhile  they 
are  in  a  state  of  pupilage.  Their  relation  to  the  United  States 
resembles  that  of  a  ward  to  his  guardian.  They  look  to  our  gov- 
ernment for  protection;  rely  upon  its  kindness  and  its  power; 
appeal  to  it  for  relief  to  their  wants;  and  address  the  President 
as  their  father.  They  .and  their  country  are  considered  by  for- 
eign nations,  as  well  as  by  ourselves,  as  being  so  completely  under 
the  sovereignty  and  dominion  of  the  United  States,  that  any  at- 
tempt to  acquire  their  lands,  or  to  form  a  political  connection 
with  them  would  be  considered  by  all  as  an  invasion  of  our  terri- 
tory, and  an  act  of  hostility.  These  considerations  go  far  to 
support  the  opinion  that  the  framers  of  our  Constitution  had  not 
the  Indian  tribes  in  view  when  they  opened  the  courts  of  the 
Union  to  controversies  between  a  State  or  the  citizens  thereof, 
and  foreign  States."  ^^ 

17  Justices  Jolmson  and  Baldwin  delivered  opinions  concurring  with  that  of 
Jfarshall.  Justice  Tliompson  dissented,  holding  the  Cherokee  Nation  to  con- 
stitute not  only  a  sovereign  State  —  though  under  the  protection  of  the  United 
States  —  but  a  foreign  State.  He  said:  "They  have  never  been,  by  conquest, 
reduced  to  the  situation  of  subjects  to  any  conqueror,  and  thereby  lost  their 
separate  national  existence  and  the  rights  of  self-government,  and  become 
subject  to  the  laws  of  the  conqueror.  AVhenever  wars  have  taken  place,  they 
have  been  followed  by  regular  treaties  of  peace,  containing  stipulations  on 
each  side  according  to  existing  circiun stances;  the  Indian  nation  always  pre- 
serving its  distinct  and  separate  character.  And  notwithstanding  we  do  not 
recognize  the  right  of  the  Indians  to  transfer  the  absolute  titte  of  their  lands 
to  any  other  than  ourselves,  the  right  of  occupancy  is  still  admitted  to 
remain  in. them,  accompanied  with  the  right  of  self-government,  according  to 
their  own  usage  and  customs;  and  with  the  competency  to  act  in  a  national 
capacity,  although  placed  under  the  protection  of  the  whites,  and  owing  a 
qualified  subjection  so  far  as  is  requisite  for  public  safety.  But  the  principle 
is  universally  admitted  that  this  occupancy  belongs  to  them  as  a  matter  of 
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§  142.  Worcester  v.  Georgia. 

In  the  great  case  of  Worcester  v.  Georgia,'®  decided  in  1832, 
the  question  of  the  political  status  of  the  Indians  again  came 
before  the  Supreme  Court  for  discussion  and  the  doctrine  then 
laid  down  ha^  remained  unquestioned  to  the  present  day.  This 
case,  like  Cherokee  Xation  v.  Georgia,  grew  out  of  the  attempt 
of  Georgia  to  exercise  jurisdiction  over  Indian  territories  situated 
within  the  State's  limits. 

After  an  historical  review  of  the  dealings  of  England  and  her 
American  colonies,  and  the  dealings  of  the  United  States  under 
the  Constitution  with  the  Indians,  Marshall  says :  **  The  treatiea 
and  laws  of  the  United  States  contemplate  the  Indian  territory 
as  completely  separated  from  that  of  the  States ;  and  provide  that 
all  intercourse  with  them  shall  be  carried  on  exclusively  by  the 
government  of  the  Union.  Is  this  the  rightful  exercise  of  power, 
or  is  it  usurpation  ?  .  .  .  The  Indian  nations  had  always  been 
considered  as  distinct,  independent  political  communitiee,  retain- 
ing their  original  natural  rights,  as  the  undisputed  possessors  of 
the  soil  from  time  immemorial,  with  the  single  exception  of  that 
imj)osed  by  irresistible  power,  which  excluded  them  from  inte^ 
course  with  any  other  European  potentate  than  the  first  discoverer 
of  the  coast  of  the  particular  region  claimed ;  and  this  was  a  re- 
striction which  those  European  potentates  imposed  on  themselves, 
as  well  as  on  the  Indians.  The  very  term  *  nation '  so  generally 
applied  to  them,  means,  '  a  people  distinct  from  others.'  The  Con- 
stitution, by  declaring  treaties  already  made,  as  well  as  those  to 
be  made,  to  be  the  supreme  law  of  the  land,  has  adapted  and  sane- 
right,  and  not  by  mere  indulgence.  They  cannot  -be  disturbed  in  the  enjoy- 
ment of  it,  without  their  free  consent;  or  unless  a  just  and  necessary  war 
should  sanction  their  dispossession.  In  this  view  of  their  situation,  tliere  is 
as  full  and  complete  recognition  of  their  sovereignty,  as  if  they  were  the 
absolute  owners  of  the  soil.  The  progress  made  in  civilization  by  the  Cherokee 
Indians  cannot  surely  be  considered  as  in  any  measure  destroying  their 
national  or  foreign  character,  so  long  as  they  are  permitted  to  maintain  a 
separate  and  distinct  government;  it  is  their  political  condition*  that  con- 
stitutes their  foreign  character,  and  in  that  sense  must  the  term  foreign  be 
understood  as  used  in  the  Constitution." 

18  6  Pet.  515;  8  L.  ed.  483. 
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tioned  the  previous  treaties  with  the  Indian  Xations,  and  conse- 
quently admits  their  rank  among  those  powers  who  are  capable 
of  making  treaties.  The  words  ^  treaty '  and  *  nation  *  are  words 
of  our  own  language,  selected  in  our  diplomatic  and  legislative 
proceedings,  by  ourselves,  having  each  a  definite  and  well  under- 
stood meaning.  We  have  applied  them  to  Indians,  as  we  have 
applied  them  to  the  other  nations  of  the  earth.  They  are  applied 
to  all  in  the  same  manner. 

*^  Georgia,  herself,  has  furnished  conclusive  evidence  that  her 
former  opinions  on  this  subject  concurred  with  those  entertained 
by  her  sister  States,  and  by  the  government  of  the  United  States. 
V'arious  acts  of  her  legislature  have  been  cited  in  the  argument, 
including  the  contract  of  cession  made  in  the  j'oar  1802,  all  tend- 
ing to  prove  her  acquiescence  in  the  universal  conviction  that  the 
Indian  nations  possess  a  full  right  to  the  lands  they  occupied 
nntil  that  right  should  be  extinguished  by  the  United  States,  with 
their  consent ;  that  their  territory  was  separated  from  that  of  any 
State  within  whose  chartered   limits   they   might   reside,   by   a 
l^oundary  line,  established  by  treaties;  that  within  their  boundary, 
^©y    possessed    rights    with    which    no    State    could    interfere, 
*nd  that   the  whole  power   of   regulating   the  intercourse  with 
them  was  vested  in  the  United  States.     .     .     .     The  Cherokee 
•N^ation,  then,  is  a  distinct  community,  occupying  its  own  terri- 
^^^y,  with  boundaries  accurately  described,  in  which  the  laws  of 
Georgia  can  have  no  force,  and  whicli  the  citizens  of  Georgia  have 
^o  right  to  enter  but  with  the  assent  of  the  Cherokees  themselves 
^^  in  conformity  with  treaties  and  with  the  acts  of  Congress.    The 
^hole  intercourse  between  the  United  States  and  this  nation  is, 
"y  our  Constitution  and  laws,  vested  in  the  government  of  the 
^^ited  States.     The  act  of  the  State  of  Georgia  under  which  the 
plaintiff  in  error  was  prosecuted  is  consequently  void,  and  the 
judgment  a  nullity."  ^* 

^In  the  Dred  Scott  case,  Taney  describes  the  political  status  of  the  Indians 
••follows:  "It  is  true,"  he  says,  **  that  they  formed  no  part  of  the  local 
^mmunitieB  and  never  amalgamated  with  them  in  social  connections  or  in 
Kovernment.  But  although  they  were  uncivilized,  they  were  yet  a  free  and 
^^ependent  people,  associated  together  in  nations  or  tribes,  and  governed  by 

20 
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The  absolute  power  of  the  FeJeral  Govenimeut  over  the  tri| 
Indianiis,  derived  not  only  from  the  Commerce  Clause  of  the 
stitutioDj  but  from  the  obvious  necessities  of  the  case,  has  carrS 
with  it,  as  we  have  seen  in  the  Cherokee  Xation  v.  Georgia, 
Worcester  v,  Georgia  cases,  an  implied  prohibitiou  upon  tlie  St 
to  exercise  authority  over  thera. 

In  tlio  Kansas  Indians,^  decided  in  1867,  the  court,  denj 
to  a  State  the  constitutional  p< wer  to  tax  the  property  of  Indiaiff^ 
not  incori>orate<J  into  its  citizen  body,  say:  ^*  If  the  tribal  organ^ 
7.ation  of  the  Shawnees  [the  Indiana  in  question]   is  preser 
intact,  and  recog:nized  by  the  political  department  of  the  Gove 
Bient  as  exist ini^  they  are  a  people  distinct  from  the  others,  capal 
c*f  making  tre»Uies,  separated  from   the  jurisdiction  of  Kansas, 
and  to  be  governed  exclusively  by  the  Government  of  the  Umon, 
If  under  the  control  of  Congress  from  necessity  there  can  be  no 


b  inn 


their  owii  laws,  Miiijy  of  tlu^sc  poIitic*al  comnmnitli^s  were  situated  hi 
ritarj"  ta  wJiich  the  white  race  claimed  the  uUimate  right  of  dominion, 
that  claim  was  acknowledged  to  be  Bubject  to  the  right  of  the  IiidUv 
occupy  it  as  long  us  they  thought  proper,  and  neither  the  F.ngU^h 
colon iiil  government!*  clfliineil  or  excrci^d  rtij  dominion  over  the  tribe  or 
mitioii  hy  wliom  It  was  fK-cvipied,  nar  claimed  the  right  to  the  po9se.*fsio|| 
the  territnryt  until  tfie  tribe  or  nation  consented  to  cpile  it.  Tliese  IiM 
giiVcrnniPTit^  wTve  regarded  and  treated  ns  foreign  grn'ornments.  as  miicb 
if  an  ocean  had  g-eparated  the  red  man  from  the  white;  and  their  freedom  J 
constantly  been  acknowledged,  from  the  time  of  the  first  emigration  to-j 
Englifeh  colonies  t"  the  present  day,  by  the  diflTerent  governments  which 
ceeded  each  other.  Treaties  have  been  negotiated  with  them,  and  their 
alliance  sought  for  in  war;  and  tlie  people  who  compose  these  Indian  political 
communities  have  fihvavs  been  treated  as  foreigners  not  living  under  our 
government.  It  is  true  that  the  course  of  events  has  brought  the  Indian 
triljes  within  tlie  limits  of  the  United  Statea  under  subject  ion  to  the  whitei 
race;  and  it  has  Ven  found  neee&sary,  for  their  sake  as  well  as  our  owo 
regard  them  as  in  a  state  of  pupilage,  and  to  legislate  to  a  certain  ex 
over  them  and  the  territory  they  occupy.  But  they  may,  without  doubU  j 
the  subjects  of  any  other  foreign  government,  he  naturalized  by  the  autha 
of  Congrefis,  and  l>ecome  citisiens  of  a  State,  and  of  the  Unit*?d  StAt*»s;  an 
an  individuiil  sliunid  leave  his  nation  or  tribe,  and  take  up  his  abode  amo 
the  whit^  population ,  he  would  l>e  entitled  to  al!  the  rights  and  privij^g0. 
which  would  iit*1nng  to  an  f'mi^ant  from  any  other  foreign  people." 
80  5  Wall.  737;  18  L.  ed.  667. 
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divided  authority."  The  doctrine  in  this  case  was  affirmed  by 
the  court  at  the  same  term  in  the  case  of  the  New  York  Indians.** 

It  has  been  held,  however,  that  the  state  courts  have  jurisdic- 
tion over  offenses  committed  by  Indians  off  the  reservation  and 
within  the  State's  territorial  limits.^ 

Because  of  the  peculiar  gtm^independent  status  ascribed  to 
the  Indian  tribes,  and  the  exclusion  of  their  individual  members 
from  the  general  citizen  body  of  the  United  States,  the  political 
departments  of  the  General  Government  in  the  control  of  them 
have  not  been  held  bound  by  the  constitutional  limitations  which 
apply  to  the  citizens  of  the  United  States.^ 

§  143.  Naturalization  of  Indians  by  Statute. 

In  18S4,  in  the  case  of  Elk  v.  Wilkins,^*  the  question  arose 
whether  an  Indian,  born  a  member  of  one  of  the  Indian  tribes 
within  the  United  States,  became  a  citizen  of  the  United  States 
under  the  Fourteenth  Amendment,  by  reason  of  his  birth  within 
the  United  States,  and  his  afterward  voluntarily  separating  him- 
self from  his  tribe  and  taking  up  a  residence  among  white  citi- 
zens. In  declaring  that  he  did  not  and  could  not  thus  become  a 
citizen,  the  court  said :  "  The  alien  and  dependent  condition  of 
the  members  of  the  Indian  tribes  could  not  be  put  off  at  their 
own  will,  without  the  action  or  assent  of  the  United  States. 
They  were  never  deemed  citizens  of  the  United  §tetes,  except 
under  explicit  provisions  of  treaty  or  statute  to  that  effect,  either 
declaring  a  certain  tribe,  or  such  members  of  it  as  chose  to  re- 
main behind  on  the  removal  of  the  tribe  westward,  to  be  citizens, 
or  authorizing  individuals  of  particular  tribes  to  become  citizens 
on  application  to  a  court  of  the  United  States  for  naturalization, 
and  satisfactory  proof  of  fitness  for  civilized  life.  .  .  .  Indians 
bom  within  the  territorial  limits  of  the  United  States,  members 

n  5  Wan.  761 ;  18  L.  ed.  708.  See  post,  p.  314,  the  case  of  United  States 
V.  Rickert,  188  U.  S.  432;  23  Sup.  a.  Rep.  478;  47  L.  ed.  632. 

a  People  v.  Antonio,  27  Cal.  404;  Hunt  v.  State,  4  Kan.  60;  United  States 
V.  Yellow  Sun,  1  Dill.  271. 

23  For  a  discussion  of  the  reasonableness  of  thi«  doctrine  based  upon  the 
Tiecessities  of  the  case,  see  article  in  the  American  Law  Review,  XV,  21, 
entitled  "  The  Legal  Position  of  the  Indians,"  by  George  F.  Canfield. 

U  112  U.  S.  94;  5  Sup.  Ct.  Rep.  41;  28  L.  ed.  643. 
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of,  and  owing  Immediate  aHegianee  to  one  of  tlxe  Indian  tril 
(an  alien,  tUuugli  dependent  power),  although  in  a  geograpLi 
sense  born  in  the  United  Stateb,  are  no  more  '  born  in  the  Unil 
States  and  subject  to  the  jurisdiction  thereof^  within  the  mc 
ing  of  the  first  section  of  the  Fourteenth  Amendment,  Uian  the 
children  of  subjects  of  any  foreign  government  bom  witliin  the 
donmin  of  that  government,  or  the  children,  bom  within 
United  States,  of  ambassadors  or  other  public  ministers  of  foreij 
nations,  -  .  •  Such  Indians,  then,  not  being  citizens  by  bii 
can  only  become  citizens  in  tlio  second  way  mentioned  in 
Fourteenth  Amendment,  by  Wing  naturalized  in  the  Unit 
States  by  or  under  some  treaty  or  statute."  ^ 

§  144.  Disappearance  of  Indian  Tribal  Autonomy. 

Since  the  decision  of  the  Supreme  Court  in  Elk  v.  Will 
number  of  acts  of  Congress  have  been  passed  which  have  had 
effect  of  dcstroj'ing,  to  a  very  considerable  extent,  the  autonomc 
tribal  governments  of  the  Indians  and  of  subjecting  them  to 
immediate  legislative  control  of  Ck>ngres3  instead  of  to  the  treaf 
making  power.     The  way  had  been  opened  to  this  change  in  a.' 
*^  rider "  attached  to  an  appropriation  bill  In  1S71   which 
vided,  as  has  been  earlier  stated,  that  *'  Is  o  Indian  nation  or  : 
within  the  territory  of  the  United  States  shall  be  acknowle 
or  recognized  as  an  independent  nation,  tribe  or  power  with  wl 
the  United  States  may  contract  by  trealy."^ 


By  an  act  passed  March  3,  1885,  the  federal  courta  were  fygj 
the  first  time  given  considerable  jurisdiction  over  crimee  c<^M 
mitted  within  the  reservations  l)y  Indiaus  upon  Indians.    Sectiom: 


«s  Justices  Wood  antl  Harlan  disaented, 

M Notwithstanding  this  act,  Congress  ha«  continuied  to  deal  wStli  tlie  Indi^ 
in  many  rases,  by  agrecmentfl.    Tliat  is,  thoir  formal  consent  hoB  been  reqnS 
as  a  condition  precedent  to  pnttiug  into  force  the  leipslfltxon  proposed, 
question  ai  to  the  constitutional ity  of  this  has  l>een  raited,  it  being  aU^ 
that  the  practice  amounts  to  a  delegation  by  Conjyr^ss  of  its  legislative  poll 
in  tlifi  premiBea,     It  wmild  «*?ewi,  however,  that  the  objection  is  nat  of  great 
"weight,  as  it  is  conoed^d  that  a  legislative  body  may  makp  a  st«ttit<^  cm 
tionml  upon  the  consent  of  those  to  whom  it  appn^fa,  provided   such  aj?« 
affecfii  merely  the  expediency  of  the  statute    (Cooley,  Ct^nst,   L*rii»,  7th  ed., 
p.  164). 
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9  of  this  law  provides :  ^*  That  immediately  upon  and  after  the 
date  of  the  passing  of  this  Act  all  Indians  committing  against 
the  person  or  property  of  another  Indian  or  other  person  any  of 
the  following  crimes ;  namely,  murder,  manslaughter,  rape,  assault 
with  intent  to  kill,  arson,  burglary,  and  larceny,  within  any  Ter- 
ritory of  the  United  States,  and  either  within  or  without  the 
Indian  Reservation,  shall  be  subject  therefor  to  the  laws  of  said 
territory  relating  to  said  crimes,  and  shall  be  tried  therefor  in  the 
same  courts  and  in  the  same  manner,  and  shall  be  subject  to  the 
same  penalties,  as  are  all  other  persons  charged  with  the  commis- 
sion of  said  crimes  respectively ;  and  said  courts  are  hereby  given 
jurisdiction  in  all  such  cases;  and  all  such  Indians  committing 
any  of  the  above  described  crimes  against  the  person  or  property 
of  another  Indian  or  other  person,  within  the  boundaries  of  any 
State  of  the  United  States,  and  within  the  limits  of  any  Indian 
reservation,  shall  be  subject  to  the  same  laws,  tried  in  the  same 
courts  and  in  the  same  manner,  and  subject  to  the  same  penalties, 
as  are  all  other  persons  committing  any  of  the  above  crimes 
within  the  exclusive  jurisdiction  of  the  United  States/* 

The  constitutionality  of  this  act  was  attacked  upon  the  ground 
that  it  was  not  within  the  legislative  power  of  Congress  thus  to 
interfere  with  the  internal  legal  affairs  of  Indians  still  maintain- 
ing tribal  governments.  The  Supreme  Court  held,  however,  in 
United  States  v.  Kagama,^  that  whatever  political  and  legal  free- 
dom was  enjoyed  by  the  Indians  was  by  way  of  permission  or 
cession  from  the  Federal  Government,  and  was,  therefore,  subject 
to  curtailment  or  complete  withdrawal  by  that  power.  *'  These 
Indian  tribes,"  it  declared,  "  are  the  wards  of  the  Ifation.  They 
are  communities  dependent  on  the  United  States,  dependent 
largely  for  their  daily  food,  dependent  for  their  political  rights. 
They  owe  no  allegiance  to  the  States,  and  receive  from  them  no 
protection." 

To  this  decision  the  objection  was  urged,  and,  it  would  seem, 
with  considerable  force,  that  since  the  Indians  are  no  longer  per- 
mitted to  enjoy  tribal  autonomy,  and  are  no  longer  treated  by  the 

«118  U.  S.  375;  6  Sup.  Ct.  Rep.  1109;  30  L.  ed.  228. 
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Peileral  Government  ns  independent  comm unities  which  are 
be  dealt  with  by  treaties  instead  uf  statutes,  there  disappears  the 
couslitutional  justitieation  for  denying  to  the  States  the  control 
of  fiiUcU  of  them  as  live  witliiii  their  territurial  limits.  To  ihis 
the  Supreme  Court  had  no  better  answer  to  give  than  that  of 
ex[icdiencj  —  always  a  p*x)r,  if  not  an  absolutely  invalid  argu- 
ment **  The  i)ovver  of  the  General  Govermnont  over  these  rem- 
nants of  a  race  once  |>o\verf  ul,  now  weak  and  diminished  in  num- 
berg/'  it  said,  **  is  necessary  t*:>  their  protection,  as  well  as  to  the 
safety  of  those  among  whom  they  dwell."  Upon  tbis  argument 
tbe  cxelusive  juri^idictiun  of  ihe  Federal  Government  over 
negroes  could,  in  a  degree  at  least,  be  justified. 

At  various  times  during  past  years.  Congress  has  declared  as 
to  piirtieolar  Itiditm  triles,  that  tlicir  lands  should  be  divided 
and  held  in  severalty  liy  their  respective  me^nbers,  and  that,  there- 
upon, such  Indians  should  become  eitazens  of  the  United  Stated, 
and  pass  immediately  from  the  exclusive  jurisdiction  of  the  Fed- 
eral Government  to  that  of  the  States  in  \vhich  tiiey  reside.  By 
the  General  Land  in  Severalty  Law,  known  as  the  **  Dawes  Act," 
approved  February  8,  1SS7,  the  President  wag  given  the  ix>wer 
to  ajiply  this  process  to  practically  every  Indian  reservation  in 
the  country.  The  peculiarity  of  these  acts  is,  it  will  be  observed, 
that  it  makes  citizens  of  Indians  against  their  will.  The  action 
is  taken  at  the  discretion  of  the  President  and  citizenship  is  the 
result^ 

MThe  foUowing  ar«  the  provisions  of  this  act  upon  the  points  under  dit- 
euBsion : 

**Tlmt  in  all  cases  where  any  trjl>e  or  l>and  of  In-dians  has  been,  or  shaU 
hereafter  lie,  Jncated  iipnn  any  reservation  created  for  th^ir  use.  cither  bj 
treaty  stipulation  or  by  virtue  of  an  act  of  Congress  or  ^xecuth**?  ord**r  s*»ttin^ 
Apart  the  same  for  their  use,  tlie  Freitdent  of  the  United  States  he,  and  he 
hereby  ia,  autlioristed,  vrhenever  in  his  opinion  any  reservation  or  any  part 
thereof  of  such  Indian??  is  advantagenus  for  agrteultural  and  grazing  purposes, 
to  cause  said  reservation,  or  any  part  thereof,  to  be  surveyed,  or  resiirveyed 
if  necessary,  and  to  alhit  the  lands  in  snid  reservation  in  severalty  to  any 
Indian  located  thereon  in  quantities  as  foUowa: 

"  Sec.  5.  That  upon  tin*  approval  of  the  allnttnent^  provided  for  in  this  act 
by  the  Secretary  nf  the  Interior,  he  shall  eau^A  pn tents  to  issue  therefor  in 
the  name  of  the  allottees,  which  patents  ah  all  \yc  of  the  legal  effect,  ajid 
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Tie  declaration  of  1871,  and  the  acts  of  1S85  and  1887,  and 

the   sustaining  of  their  constitntionality  bv  the  Su[H*enie  Court, 

iJiLX4Sirate   the  legal  power  of   the   United   States   to  govern   the 

tribal  Indians  at  will  as  bodies  of  individuals  completely  subject 

to    iu  legal  control,  despite  tlie  status  of  giifl^i^inde[>endence  thai 

hsk&  lieen  accorded  them.     This  absolute  power  uf  control  has  been 

coxi-ipieiiously  exhibited  in  more  recent  legislation  whieh  Inis  been 

ett44cted  in  pursuance     of  a  policy  decided  upon  to  abolish,  as 

rapidly  as  possible,  the  triljal  relations  and  governments,  to  ex- 

tLngiiish  the  Indian  titles  to  knds,  and  to  incorporate  the  indi- 

Wclual  Inrlians  in  the  general  citizen  bodies  of  the  States  and 

Tor-ritorits  in  wliich  tbey  live. 

^^clare  tlmt  the  Cnited  States  does  ami  will  hold  the  land  thus  allotted  for 

^Imc*     period  of  tweiily-tive  y^ats,  m  tru$t  for  the  sole  use  and   beuefit  of  the 

J^xidian   to  whom   such  ullotment   shall  have  been   miid<?.  or,   in  case  of   hia 

•l^-^^'^ra**,  of  Ilia  h^irs,  aeenrding  to  the  Jaws  of  the  Stato  or  Territ<^ry  where 

*^»cr-Im  land   h  lt>catcd,  and  that  at  th«  uxpiration  of  said   period   the  United 

^"•^^^  t:(4  will  cunvey  the  same  by  patent  t*»  said  Indian,  or  his  htdrs  a^  nfore- 

•*^icl,  in  fee.  discharged  of  said  tru>t  and  frt^  of  all  charge  or  ineumbranee 

"^^'^^^a  t^opver:    Prnviffi'd.  That  the   Pn>id<'nt  of  the  United  States  may  in  any 

^^^t^^k^  in  his  diflcreiion  extend  the  period,     , 

***    Spc.  6.  Tliat  upon  the  eompletion  of  said  allotments  and  the  patenting  of 

**^^       bndd  to  said  allottet^f  each  and  evi^ry  mem^ier  of  the  respective  bands  or 

^■"^t^-e«  of  [ndianii  to  whom  alloUnents  have  been  made  shall   have  the  benefit 

*        ^*.cd  be  finhjet't  ti*  the  laws,  both  civil  and  criminal,  of  the  State  or  Terri- 

■^  .j>^,  in  which  they  may  renide;   and  no  Territory  -shall   pa»,s  or  enforce  any 

*^^      denying  any  ^utdi   Indian   within   it4  jurisdiction   the  ef|ij«l    protection  of 

^^        !dw.     And  every  Indian  horn  within  the  territorial   limit;?  of  the  United 

*-*-^es  to  whnm  allotments  shall  have  lM»en  made  under  the  provisions  of  this 

^  »     or  under   law   or  treaty,   and  every    Indian    liorn   within   the   territorial 

-*--*^t8  of  the  United  States  who  haa  voluntarily  taken  up,  within  said  limit?, 

residence  separate  and  apart  from  any  tribe  of  Indiana  therein,  and  haa 

*^t<^d  the  habits  of  civilized   life,  i.4  hemby  declared  to  be  a  citizen  of  the 

ited  States,  and  i*  entitled  to  all   the  rights,  privileges,  and  iramunities  ot 

^^^1  eiti>!ens  whether  said   Indian  has  \wen  or  not,  bv  birth  or  oiherwipe,  a 
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iher  of   any  tribe   of  Indiiinji  within   the  territorial   limits  of  the  United 
tea  without  in  any  manner  impairing  or  otherwise  affecting  the   right  of 
^y  inch  Indian  to  tribal  or  other  proj^erty.     . 

Sec.  8.  Tliat  the  provision  of  this  act  shall  not  extend  to  the  territory 
^^^iipied   by   tiie    Cherokees,   Creeks,    Clioctaws,    Chickasaws,    Seminoles,    and 
^^ge,  Miamies  and   Feorias,  and   Sae^  and   Foxes,   in    the  Indian   Territory, 
"^t^  to  any  of  the  rescrvationa  of  the  Senaca  Nation  of  Xew  York  Indian-  in 
^**«  State  of  Xew  York,  nor  to  that  strip  of  territory  in  the  State  of  Nebraska 
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The  new  policy  was  based  upon  the  facU  found  by  the  so-called 
**  Dawes  Comiuis^loD,"  which  was  created  by  the  acta  of  March  3, 
1893,^^  and  March  2,  lSi)5.'^ 

The  constitutionality  of  thus  summarily  dealing  with  the  In- 
diana by  statute,  has  been  questioned  in  a  nunil>er  of  cases  befoli 
the  Supreme  Court,  but  has  always  been  sustained. 

Id  Stephens  v,  Chtrokee  Nation;''  decided  in  18[*[>y  it  was  he 
that  because  such  legislation  might  be  in  violation  of  previoH 
treaties  with  the  Cherokees  was  no  ground  for  hulding  it  invalid; 
As  to  the  general  legislative  powers  of  Congress  over  the  India 
the  court  said:    ''  We  need  not  review  Uie  decisions  on  the  subject 
as  they  are  sufficiently  referred   to  by  ilr.   Justice  Ilarlaii  in 
Cherokee  Nation  v.  Southern  Kan.  Ky,  Co.  (IZo  U.  S.  041;  10 
Sup.  Ct.  Rep,  iJ<35;  34  L.  ed.  205),  from  whose  opinion  we  qoot^j 
as  follows :    *  The  proposition  that  the  Cherokee  Nation  is  soved^f 
eign  in  the  sense  that  the  United  States  is  sovereign,  or  in  the 
Buse  tliat  the  several  States  are  sovereign,  and  that  that  nation 

ifljoming  the  Sioux  Nation  on  tlie  south  added  by  exi'cutive  order."      (Her, 
Stat,,  §  2316.) 

Th^f  "  Dawcii  "  Act  of  1887  also  provides  for  aUotmputs  of  land  and  citiMti* 
ship  to  ludmns  who  may  wish  to  settle  upon  the  public  lands  of  the  United 
8tat**s,  It  also  declaros  that  all  Indiaas  forsaking  their  tribal  life  and 
mlopting  the  habits  of  civilized  life  shall  become  citizens.  Witliout 
exprt'iiB  statutory  provisinn,  as  was  decided  in  Mk  v.  Wilkins,  citizens] 
could  not  thus  b<e  obtained. 

The  peculiar  status  of  those  Indians  who  have  not  become  citizeoR  tm  illus- 
trated in  the  form  of  a  letter  of  protection  issued  in  lle^  of  a  passport,  to 
those  travel iDg  abroad.  The  following  is  a  liftter  issued  hy  our  ooiisul  ■& 
Odessa,  the  form  of  which  lias  been  approved  by  the  State  Department: 

**To  whom  it  may  concern: 

"The  bearer  of  this  document  is  a  North  American  Indian  whose  name 
Hampa.     This  Indian  is  a  ward  of  the  United  States,  and  is  entitled  to 
protection  of  its  consular  and  other  officials.     He  is  not,  however,  entitled 
a  passport*  as  he  is  not  a  citizen  of  the  United  States.    This  consulate 
the  honor  to  request  the  Russian  authorities  to  grant  Uampa  all  n«Qeasj 
protection  during  his  stay  in  Russia,  and  to  grant  him  permjaaioti  to  depoii^ 
when  be  requires  it." 

»  27  Stat,  at  L.  c.  20fi. 

10  28  J^tAt.  at  L,  c.  189. 

«  174  V,  S.  445;  19  Sup.  Ct.  Eep.  722;  43  L.  ed.  1041, 

K  Quoting  Thomas  v.  Gay,  169  U-  S.  264;  18  Sup.  Ct  Rep.  34Dj  42  L 
740. 


tM^j 
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akme  can  exercise  the  power  of  eminent  domain  within  its  limits, 
finds  no  support  in  the  numerous  treaties  with  the  Cherokee 
Indians,  or  in  the  decisions  of  this  court,  or  in  the  acts  of  Con- 
gress defining  the  relations  of  that  people  with  the  United  States/ 
.  .  .  It  is  true,  as  declared  in  Worcester  v.  Georgia  (6  Pet 
515;  8  L.  ed.  483),  that  the  treaties  and  laws  of  the  United  States 
contemplate  the  Indian  Territory  as  completely  separated  from 
the  States  and  the  Cherokee  Nation  as  a  distinct  community,  and 
(in  the  language  of  Mr.  Justice  McLean  in  the  same  case,  p.  583), 
that* in  the  executive,  legislative,  and  judical  branches  of  our 
government  we  liave  admitted,  by  the  most  solemn  sanction,  the 
existence  of  the  Indians  as  a  separate  and  distinct  people,  and  as 
heing  vested  with  rights  which  constitute  them  a  State,  or  a  sepa- 
rate community/  But  that  falls  far  short  of  saying  that  they 
are  a  sovereign  State,  with  no  superior  within  the  limits  of  its 
territory/' 

In  Cherokee  Nation  v.  Hitchcock,^  decided  in  1002,  the  pro- 
visions of  the  Act  of  1898,  authorizing  the  Secretary  of  the  In- 
terior to  prescribe  regulations  for  the  leasing  of  mineral  lands 
in  the  tribal  districts  of  the  plaintiffs  for  the  purpose  of  making 
these  lands  productive  and  of  securing  therefrom  an  income  for 
the  benefit  of  the  tribe,  was  held  valid. 

In  Lone  Wolf  v.  Hitchcock,^  decided  in  1903,  was  questioned 
the  constitutionality  of  an  act  of  Congress  of  1900  providing  for 
^^lotment  in  severalty  of  lands  held  in  common  within  certain 
Ij^dian  reservations  and  purporting  to  give  an  adequate  considera- 
tion, for  the  surplus  lands  not  allotted  or  reserved  for  their  benefit. 
y^  its  opinion,  upholding  the  validity  of  the  act,  notwithstanding 
its   alleged   incongruity  with   previous   treaties,    the   court   say: 
"lenary  authority  over  the  tribal  relations  of  the  Indians  has 
"^^  exercised  by  Congress  from  the  b^imiing,  and  tlie  power 
*^^  always  been  deemed  a  political  one,  and  not  subject  to  be  con- 
^^ued  by  the  judicial  department  of  the  government.     .     .     . 
ine  power  exists  to  abrogate  the  provisions  of  an  Indian  treaty, 

**187  U.  S.  294;  23  Sup.  Ct.  Rep.  115;  47  L.  ed.  183. 
**187  U.  S.  553;  23  Sup.  Ct.  Rep.  210;  47  L.  ed.  299. 
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though  i>re5umably  such  power  will  be  exercised  only  when  ci^ 
cunistances  arise  which  will  not  only  justify  the  government  in 
disregarding  the  stipulations  of  the  treaty,  but  may  demand,  in 
the  interest  of  the  country  and  the  Indians  themselves,  that  it 
should  do  so." 

In  United  States  v.  Rickert,"**  decided  in  1903,  it  was  hdd  that 
landa  allotte<i  in  severalty  to  Indians  under  the  Act  of  1887,  and 
held  in  trust  for  them  by  the  United  States  for  twenty-five  years, 
are  not  taxalle  by  the  State  in  which  situated,  nor  are  the  im- 
provements njxm  them,  or  the  cattle  or  other  property  fumialied 
the  allottc-es  I»v  the  United  States.  The  court  in  its  opinion  say: 
"  To  tax  tht  se  lands  is  to  tax  an  instrumentality  employed  by  the 
United  States  for  the  benefit  and  control  of  this  dependent  race, 
and  to  accomplish  beneficent  objects  with  reference  to  a  race  of 
which  this  court  has  said  that  *  from  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course  of  dealing  of  the  Federal 
Govermiient  with  them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protection,  and  with  it  the 
pov/er.  This  has  always  been  recognized  by  the  Executive  and 
by  Congress,  and  by  this  court,  whenever  the  question  has  arisen/ 
United  States  v.  Kagama,  118  U.  S.  375;  6  Sup.  Ct.  Eep.  1100; 
30  L.  rd.  22S/' 

With  reference  to  the  permanent  improvements  on  the  lands  in 
question,  the  court  say:  "Looking  at  the  object  to  be  accom- 
plished l)y  allotting  Indian  lands  in  severalty,  it  is  evident  tliat 
Congre^^s  exi>ected  that  the  lands  so  allotted  would  be  improved 
and  cultivated  l)v  the  allottee.  But  that  object  would  be  defeated 
if  the  improvements  could  be  assessed  and  sold  for  taxes.  The 
improvements  to  which  the  question  refers  were  of  a  permanent 
kind.  While  the  title  to  the  land  remained  in  the  United  States, 
the  i)ermauent  improvements  could  no  more  be  sold  for  local 
taxes  than  could  the  land  to  which  they  belonged.  Every  reason 
that  can  be  urged  to  show  that  the  land  was  not  subject  to  local 
taxation  applies  to  the  assessment  and  taxation  of  the  permanent 
improvements.  It  is  true  that  the  statutes  of  South  Dakota,  for 
the  pnrj^ose  of  taxation,  classify  ^  all  improvements  made  by  pe^ 

35  188  U.  S.  t32;  23  Sup.  Ct.  Rep.  478;  47  L.  ed.  632. 
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sons  upon  lands  held  by  them  under  the  laws  of  the  United 
States/  as  personal  property.  But  that  classification  cannot  apply 
to  permanent  improvements  upon  lands  allotted  to  and  occupied 
by  Indians,  the  title  to  which  remains  with  the  United  States, 
the  occupantd  still  heing  wards  of  the  nation,  and  a^  such  under 
its  complete  authority  and  protection.  The  fact  remains  that  the 
improvements  here  in  question  are  essentially  a  part  of  the  lands, 
ami  their  use  by  the  Indians  is  necessary  to  effectuate  the  policy 
of  the  United  States." 

With  reference  to  the  personal  property  providefl  the  allottees, 
the  court  declare:  *'  The  answer  to  this  question  is  inJicate<^l  by 
what  has  been  said  in  reference  to  the  assessment  and  taxation 
of  the  land  and  in  the  permanent  improvements  thereon.  The 
personal  property  in  question  was  purchased  with  the  money  of 
the  government,  and  was  furnished  to  the  Indians  in  order  to 
*^aiiitain  them  on  the  land  allotted  during  the  period  of  the  trust 
^^tate,  and  to  induce  them  to  adopt  the  habits  of  civilized  life. 
^t  vas,  in  fact,  the  property  of  the  Unitetl  States,  and  waa  put 
^J^to  the  hands  of  the  Indians  to  be  used  in  execution  of  the  pur- 
pose of  the  government  in  referc-nce  to  them.  The  assessment 
^^d  taxation  of  the  personal  property  wouhl  necessarily  have  the 
effect  to  defeat  that  purj^ose." 

Tiually,  with  reference  to  the  question  whether  the  United 
^t^tea  had  a  sufficient  interest  in  the  matter  to  entitle  it  to  bring 
*^it,  the  opinion  decdare^:  **  In  view  of  the  relation  of  the 
^  uited  States  to  tlie  real  and  personal  property  in  question,  as 
^"^11  as  to  these  dependent  Indians  still  under  national  control, 
•^d  in  view  of  the  injurious  effect  of  the  assessment  and  taxation 
^tnplained  of  upon  the  plans  of  the  governnient  with  reference 
^  the  Indians  it  is  clear  that  the  United  States  is  entitled  to 
Maintain  this  suit.  No  argument  to  establish  that  proposition  is 
^^eeasary/' 

In  Re  Hoff,^^  decided  in  1905,  however,  the  court  held  that  an 
-*'»diaii  to  whom  an  allotment  nnder  the  Act  of  1887  had  been 
^^d(»^  and  who,  l>v  that  act,  had  been  granted  the  privilege  of 
^tizensliip,  and  given  the  benefit  of,  and  subjected  to^  the  civil 

^m  V.  a  488;  2,^  Sup.  Ct.  Rep.  506;  4fJ  L.  ed.  848. 
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and  criminal  laws  of  the  State  in  wliicli  he  resided,  was  a  mem- 
ber of  the  citizen  body  of  that  State,  and  no  longer  under  sudi 
federal  control  as  to  empower  Congress,  under  the  Commerce 
Clause,  to  penalize  the  sale  within  the  State  of  liquor  to  him.^ 

37  After  a  review  of  the  recent  legislation  of  Congress  dealing  with  tht 
Indian,  and  a  consideration  of  the  police  powers  reserved  to  the  States,  tlie 
coart  say:  **  But  it  contended  that,  although  the  United  States  but  Bot 
punish  under  the  police  power  the  sale  of  liquor  within  a  Stata  by  ooe  dtizcB 
to  another,  it  has  [MAver  to  punish  such  sale  if  the  purchaser  is  aa  Indim. 
And  the  power  to  do  this  is  traced  to  that  clause  of  S  8,  Art.  1,  of  the  Con- 
stitution wliich  empowers  Congress  *  to  regulate  commerce  with  foreign  aationj, 
and  among  the  several  States,  and  with  the  Indian  tribes.'  It  is  Mid  thit 
ccnunerce  with  the  Indian  tribes  includes  commerce  with  the  members  tlvreol, 
and  Congre*?,  having  power  to  regulate  commerce  between  the  white  men  tad 
the  Indians,  continues  to  retain  that  power,  although  it  has  prorided  that  the 
Indian  shall  have  the  benefit  of  and  be  subject  to  the  civil  and  criminal  Itws 
of  the  State,  and  shall  be  a  citizen  of  tlie  United  States,  and  therefore  s 
citizen  of  the  State.  But  tlie  logic  of  this  argument  implies  that  the  United 
States  can  never  release  itself  from  the  obligations  of  gnardianship;  that,  » 
long  as  an  individual  is  an  Indian  by  descent.  Congress,  although  it  mtj 
hitvc  granted  all  the  rights  and  pririle^ps  of  national,  and  therefore  «tatp, 
citizenship,  the  benefits  and  burdens  of  the  laws  of  the  State,  nay  at  tnj 
time  repudiate  this  acti'^n  and  reassuroe  its  guardianship,  and  preTpnt  the 
Indian  from  enjoying  the  benefit  of  the  laws  of  the  State  and  release  him 
f r -in  obligations  of  <:hedi«*nce  thereto.  Can  it  be  that  because  one  has  Indian, 
an-.!  .^nly  In-iian.  M--  ..1  in  !iis  veins,  he  is  to  be  forever  one  of  a  ^)eeial  dan 
i  v-r  -vh  m  ti.e  (M'r..-ral  r;overrm«-rt  may.  in  its  discretion,  assume  the  riglti 
rf  gna  Til:  an  ship  which  it  ha«  once  abandoned,  and  this  whether  the  State  or 
the  in«:zvidu;il  himself  consents?  We  think  the  reach  to  whidi  this  argnnest 
goe>  di.-zn.  nstrates  tiiat  it  is  unsound.  But  it  is  said  that  the  govemomt 
has  prov:i-?i  i':..^:  t'-e  In.Iiar/s  title  .«haU  not  be  alienated  or  encumbered  fcr 
twvnty  t:vo  year?,  an-i  hu'i  alf  i  sri-mlaied  that  the  grant  of  citizenship  shall 
n^-.t  deprive  the  Indi;vn  of  his  intert-st  in  tribal  or  other  property;  but  these 
arr^  R:ere  pr-.^nerty  ri^:it«.  ai.i  do  n.:.t  atfoct  the  civil  or  political  status  of  the 
all  ttrTir.     .  Tu:  t ':  0  fa:t  that  property  is  held  subject  to  a  condition 

n  J.vs  r.-i  a^ect  t^ie  civil  or  political  status  of  the  holder  of 
4-   a    tract    of   bnd   i<   cinveyed  with   conditions  subsequent 
i?!  uriri-v:e*sary  ti  pur«ue  this  discussion  further.    We  are  of 
.  w..:r.  :'  •  Ur.i:^i  Si.ites  grants  the  privileges  of  citizenship 
-  =  s  :     ".::::  I;.-  Ixr.eSt  rf.  an.i  requires  him  to  be  subject  t% 
v:'.  .-i-  I  ^  riniiral.  .^f  tae  State,  it  places  him  outside  of  police 
r^  r.irt  of  C«Tigr?ss;  :hat  the  emancipation  from  federal  con- 
::-i  >y  t"..?  fa-.:  t':.ai  tV.e  lands  it  has  granted  to  the  Indian 
-.\:  ::•  A  c?!if::::n  a^air.st  alienation  and  encumbrance,  or  the 
;:  p:,'.rar:e«:3  to  bin  an  interest  in  tribal  or  other  property." 
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Tie  last  acts  of  Congress  in  this  history  of  its  purpose  to  assimi- 
L&te  the  tribal  Indians  into  the  general  citizen  body  of  the  nation 
are  two  statutes  enacted  in  1906. 

By  an  act  approved  April  26,  1906,  provision  is  made  for  the 
final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes  in  the 
Indian  Territory.     In  this  statute  rules  are  laid  down  for  deter- 
mining tribal  membership;  the  removal  of  chiefs  for  non-per- 
formance of  duties  prescribed  by  the  act;  the  transfer  of  tribal 
seliools  to  the  control  of  the  Secretary  of  Interior ;  for  the  collec- 
tion of  tribal  revenues  by  officers  a}>pointed  by  the  Secretary; 
the  abolishment  of  tribal  taxes ;  the  disposition  of  tribal  buildings 
and  other  property ;  the  sale  of  unallotted  lands ;  the  per  capita 
distribution   of   tribal   funds;   the  prohibition  for   a   period   of 
t^^enty-five  years  of  the  sale  or  encumbering  by  Indians  of  lands 
allotted  to  them  (though  leases  may  be  entered  into,  except  home- 
steads, with  the  approval  of  the  Secretary  of  the  Interior)  ;  that 
all  lands,  thus  restricted,  shall  be  exempt  from  taxation  as  long 
as  fhe  title  remains  in  the  original  allottea^® 

*  Sections  27  and  28  provide  as  follows : 

**Sec.  27.  That  the  landa  belonging  to  the  Choctaw,  Chickasaw,  Cherokee, 
C*i»eok,  or  Seminole  tribes,  upon  the  dissolution  of  said  trilies,  shall  not  berome 
pirblic  lands  nor  property  of  the  United  States,  but  shall  be  held  in  trust  by 
"^^*e  United  States  for  th«  use  and  benefit  of  tlie  Indians  respectively  com- 
PX'ising  each  of  said  tribes,  and  their  heirs  as  the  same  shall  appear  by  the 
'"oils  as  finally  concluded  as  heretofore  and  hereinafter  provided  for:  Pro- 
"^icied,  That  nothing  herein  contained  shall  interfere  with  any  allotments 
"^retofore  or  hereafter  made  or  to  be  mad«  under  the  provisions  of  this  or 
•^y  other  Act  of  Congress. 

*''Sec.  28.  That  the  tribal  existence  and  present  tribal  governments  of  the 

^ncctaw,   Chickasaw,    Cherokee,   Creek,   and    Seminole    trii>es   or    nations    are 

'*<^i~eby  continued  in  full  force  and  eflfect  for  all  purposes  authorized  by  law, 

^*^til  otherwise  provided  by  law,  but  the  tribal  council  or  legislature  in  any 

^*     said  tribes  or  nations  shall  not  Im?  in   session   fur   a   longer   period  than 

^-iity  days  in  any  one  year:    Provided,   That  no  act,  ordinance,  or  resolution 

^^Xcept  resolutions  of  adjournment)    of  the  tribal   council  or   legislature  of 

^^y  of  said  tribes  or  nations  shall  be  of  any  validity  until  approved  by  the 

^«:sident  of  the  United  States:    Provided  further,   Tliat  no  contract  involving 

*^  payment  or  expenditure  of  any  money  or  affecting  any  property  belonging 

^   any  of  said  tribes  or  nations  by  them   or  any  of  them  or  by  any  otlicer 

^**^reof,  shall  be  of  any  validity  until  approved  by  the  President  of  the  United 

States/' 
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By  an  act  approved  May  8,  1906,  Section  6  of  the  Act  of  1887 
is  amended  so  as  to  read  as  follows :    "  Sec.  6.  That  at  the  expi^^ 
tion  of  the  trust  period  and  when  the  lands  have  been  conveyed 
to  the  Indians  by  patent  in  fee,  as  prodded  in  section  five  of  this 
Act,  then  each  and  every  allottee  shall  have  the  benefit  of  and  be 
subject  to  the  laws,  both  civil  and  criminal,  of  the  State  or  Terri- 
tory in  which  they  may  reside;  and  no  Territory  shall  pass  or 
enforce  any  law  denying  any  such  Indian  within  its  jurisdiction 
the  equal  protection  of  the  law.     And  every  Indian  bom  within 
the  territorial  limits  of  the  United  States  to  whom  alloiments 
shall  have  been  made  and  who  has  received  a  patent  in  fee  simple 
imder  the  provisions  of  this  Act,  or  under  any  law  or  treaty,  and 
every  Indian  bom  within  the  territorial  limits  of  the  Tnited 
States  who  has  voluntarily  taken  up  within  said  limits  his  resi- 
dence se]>arate  and  apart  from  any  tribe  of  Indians  therein,  and 
has  adopre^l  the  habits  of  civilized  life,  is  hereby  declared  to  be 
a  citizen  of  the  United  States,  and  is  entitle^l  to  all  the  rights, 
privileges,  and  immunities  of  such  citizens,  whether  said  Indian 
has  been  or  not,  by  birth  or  otherwise,  a  member  of  any  trihe  of 
Indians  within  the  territorial  limits  of  the  United  States  without 
in  any  manner  impairing  or  otherwise  affectinjr  the  right  of  anv 
such  lu'lian  to  trikd  or  other  property:   Provided,  That  the  Sec- 
rciarv  of  the  Interior  may,  in  his  discretion,  and  he  is  herelv  a:i- 
thorizeil.  wheuover  he  shall  be  satisfied  that  any  Indian  allottee 
is  com;Hrt!.t  aiul  capable  of  managing  his  or  her  affairs  at  any 
time  to  cause  to  I'C  issueil  to  such  allottee  a  patent  in  fee  simple, 
and  thi  reaf :tT  all  restrictions  as  to  sale,  incumbrance,  or  taxation 
of  Siiid  laT-il  shall  Iv  reni«weil  and  said  land  shall  not  be  liable  to 
the  sa::s:a^*::on  of  any  debt  contracted  prior  to  the  issuing  of  snoh 
]\Ki!.::    rrovi.lei  further.  That  until  the  issuance  of  fee-simple 
]\i:or.:s  a'l  a^.-^trers  to  whom  tr.ist  patents  shall  hereafter  be  i?'?iied 
s!.;i'i   Iv  s.r:\'tT*:c-i   to   the  exclusive  jurisdiction  of   the   United 
Smtis:    Ar.i  rr  viio*!  f::r:her.  That  the  provisions  of  this  Act 
siiaV.  ::o:  tx*t::i  to  a:iy  Ir.iians  in  the  Indian  Territory."^'' 

Tlio  K::a:  *:v,r  A.^:  of  J  :::e  •*,  l:*0*>,  pro^^ding  for  the  admission 
of  :hr  Tt rr:::r:«:s  :•:  Oklahrnia  a:;*!  Indian  Territory  as  the  State 
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f  Oklahoma,  provided :  "  That  nothing  contained  in  the  said  Con- 
titution  [of  Oklahoma]  shall  be  construed  to  limit  or  impair  the 
ights  of  person  or  property  pertaining  to  the  Indians  of  said 
Territories  (so  long  as  such  rights  shall  remain  unextinguished) 
r  to  limit  or  affect  the  authority  of  the  Government  of  the 
Tnited  States  to  make  any  law  or  r^ulation  respecting  such 
"ndians,  their  lands,  property,  or  other  rights  by  treaties,  agree- 
lent,  law,  or  otherwise,  which  it  would  have  been  competent  to 
lake  if  this  act  had  never  been  passed." 


CHAPTER  XXI. 

THE  ADMISSION'  OF  XEW  STATES. 

§  145.  The  Admission  of  New  States. 

The  process  of  admitting  new  States  to  the  American  Union 
is  a  comparatively  simple  process  and  but  few  constiturional 
questions  have  arisen  in  connection  with  it.  The  constitutional 
clause  governing  the  subject  reads  as  follows:  "Xew  States 
may  l>e  ailmitted  by  the  Congress  into  this  Union ;  hut  no  new 
State  shall  be  formed  or  erected  within  the  jurisdiction  of  any 
other  State :  nor  any  State  be  formed  by  the  junction  of  two  or 
niore  States  or  parts  of  States,  without  the  consent  of  the  legis- 
Lit-ires  of  the  Stares  concerned  as  well  as  of  the  Congress."*  It 
f.-ill  thus  \  e  seen  that  nothing  is  said  as  to  the  conditions  that 
must  be  uitt  ly  a  given  territory  before  it  may  claim,  or  Congress 
l>e  obligatel  t>  grant,  admission  to  the  Union  as  a  State.  The 
wl:  .'o  ii:a;:'>r  :s  lef:  ii:-i«:'r.i:ely  t-»  the  discretion  of  Congress.  There 
oan  le  r.^  ques::ou  lut  iLa:  at  the  time  of  the  adoption  of  the 
Ct'Iis:::::::  n  il.e  i  iea  was  generally  held  that  all  non-state  terri- 
tory h:-I.:  •  r  :>  le  he  A  ly  :I:e  UEirel  States  was  to  be  regarded 
as  :.:..:rr:./.  :r  :::  '-*:.::•::  r.e*^  S::i:vs  were  to  l-e  created  as  soon  as 
vv  ;:'.•:::::  .■:  '.  :„^>:ri^I  'Iv"el  ri^er.:  should  warrant.  But  bo 
a::.::;:  •  ..s  ::  .. '.v  v  ::r:-e  :he  haul  of  C -nirress  imder  circiim- 
s :..:•.  .<  •"...:  :::! '  :.::  '-r  f:rr-err.  ly  iedninj  in  the  Consu^Jtioll 
:>•/.:  :L:  :  :  >.:  \s  ::::i-.r  Trhi^h  ?:a:eh.>-l  should  be  accordei. 
r-.:  :.:  '.":..::.■::.:.  if  I.^:  i  ri-Tm,  an:  :LaT  implieily,  and  this 
r-/..-;s  r..-'...r  :  :!->  f:a:  :s  ::  n-zT  S:a:e?  after  admission,  than 
:;  .*.-  ;  ::•  :-5  :  :.  ■-:_:^f::r.  i-^-r'.:.  This  is  that  the  new  Common- 
v■;..■:'..^.  •".:::  ?:.:••."-:•:  ilt  ^:r>rln:: -na.:  fellowship  with  the 
;-\r  :.  ■  .    -?^     :  "Lf  TT-iir..  sh.ll  s:azl  uj-ia  an  exactly  equal 


"  •  -  I  :es  no:  attempt  to  fix  the 
:./»rrs  a.re  :■:•  L-?  a'imitred  into 
— hr*hrr  thf-y  are  to  be  formed 
~  T'rij:::":^.  ir  :  in  one  instance. 
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that  of  Texas,  a  new  State  was  received  by  the  direct  process  of 
incorporating,  by  a  joint  resolution  of  Congress,  a  foreign  inde- 
pendent State,  In  all  other  cases,  however,  new  States  have  been 
formed  from  areas  already  belonging  to  the  United  States  and 
organized  as  territories. 

The  usual  process  by  which  these  territories  have  obtained 
statehood  is  as  follows:  The  people  of  a  territory  petition  Con- 
gress to  grant  them  statehood.  If  that  body  is  favorably  disposed, 
a  so-called  "  enabling  act "  is  passed,  authorizing  the  framing  of 
a  state  Constitution,  prescribing  the  manner  in  which  it  shall  be 
framed,  and  laying  down  certain  requirements  that  must  be  met. 
All  these  conditions  having  been  met,  a  resolution  reciting  this 
fact  is  passed  by  Congress,  and  the  Territory  declared  a  State 
and  admitted  as  such  into  the  Union.  In  some  cases  the  final 
step  in  the  process  has  been  a  proclamation  issued  by  the  Presi- 
dent in  obedience  to  the  direction  of  Congress. 

The  above  has  been  the  usual  and  regular  process.  In  not  a 
few  instances,  however,  the  inhabitants  of  Territories  hkve  met 
in  conventions  and  framed  Constitutions  without  first  obtaining 
the  authorization  of  Congress.  The  acceptance,  however,  by  that 
body,  of  the  instrument  framed  has  been  considered  sufficient  to 
validate  the  proceeding. 

There  has  been  some  little  constitutional  speculation  as  to 
whether  the  decisive,  creative  act  in  the  bringing  into  existence 
of  a  new  State  is  the  Resolution  of  Congress  approving  the  con- 
stitution that  has  been  drawn  up  and  declaring  the  former  Terri- 
tory one  of  the  States  of  the  Union ;  or  whether  the  vivifying  force 
is  derived  from  the  constituent  act  of  the  people  of  the  Territory 
in  framing  and  adopting  their  state  Constitution.  The  latter  is 
the  view  most  acceptaible  to  the  States'  Rights  school.^    It  would 

2  In  Brownson's  American  Rejmhlic,  premising  that  the  entrance  of  Ter- 
ritories into  th€  Union  as  States  is  the  free  act  of  the  peoples  of  the  respective 
Territories,  the  argument  is  made  that  the  States  of  the  Southern  Con- 
federacy, by  their  ordinances  of  secession,  in  effect  annulled  these  acts,  and 
thus,  ipso  facto,  relegated  themselves  to  the  status  of  Territories,  and  as  auch 
came  under  the  complete  control  of  Congress  for  that  body  to  "  reconstruct " 
their  governments  as  it  should  see  fit,  and  readmit  them  as  States,  and  upon 
such  terms,  as  it  should  approve. 

21 
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■'  'l-i  ::r2:er  is  -ie  cm^ 
.-.-^-    :.v<-Ti::e:  f:r  'ner-^    a-i  :»r  — ■:    ,1-^??:^.-  :i*  i^-i!  ::  lies  witiin 

-*:"':::i>ii  '.haz  -a.r  w^tri.  r7±::iL'ei  C7  zltt  i«r.T-e  of  a  TerriioiT 
-■:-j^'":-  !r:  accrr  :ar.<'e  Tr::ii  'Jiir  r-e:iirTrL-r-:i  >:  the  Enabling  Act 
r ".■.!:  r.::al.  an*:  ':::i-re::r'r  icCLsi'-r  =::rp-  zjls  zr^Zs  z-j  be  taken  or  tie 

T^i.-,  :  0*7: lie  lai.  :z.:ee:-  re:-»=-:~-ri  iii.Tl:ei  ;a-iicial  sanction 
a*  *:i«":  L.a:-':.T  .:  ':ie  '.'r^*^:  :*:a"r:>  i-T.rezic  Co:ir:  in  its  ueeijion 

In  tL>  -Xt*:  T/ii  iz-o[~-r:  "le  "il:  '.Izj  vf  ;in  ac:  of  a  I^iilamre 
■::  a  Tjrrir-.rj  -a.— r-i  Tir:.?  ::  "n-r  alniijii:-  ■:•:  u*e  Teiritvrv into 
"if:  ^'::!-ji.  a.'!  a  "^"a"^.  T'-ir  Sirr-rnir  L:::^:  iif ^liiiei  the  caie  for 
iaci  ■:■:  j  iTis*::^:::^  n  ".li'r  it  ii.  :•  'Jia.:  ie  lax  in  qucjiion  was 
-■'  a----:  V  a  .-L'i'-a":  t?  :  a  >:jt"r  anl  i:I  nx.  thcTefore,  come 
t::!:!-  -jirr  rxr-Zr-^z  :ernii  ::  :!ie  -7  lii^iarr  A;-:,  xhiA  provided  tie 
!■  ;r:  -vi-l  :--  a  7^11^:e  j  :rli-:::rl:n.  Referring  :.:•  thefacithit 
:!:-  ;  :ri.- !:■-::  n  inr-rrre:  't  -lie  "-renrr-nrth  i^'^tion  of  the  Judi- 
::a77  A.-:  iia  '  'e^^r.  irran'r-i  l-r?:  a  S:a:e  niighi  legislate  against 
^-  •_.■:  7'a7:  :  -y.r  '.  .:.-::'::: :~,  :r  •r:-n.?n  ir^i-n  matters  not  wiriiin 
:v  jr.-i::  -.  -'..-:  -^  -.tt  -rail:  "  :r-::!i  Zrr'.z^  :L*r  evil  or  d^n^er,  it 
77  -  1 :  i-r-  :1-  - 1--  '^a-  :ii:i  ila^i-e  in  iL-e  Jnii-.-iary  Act  had  any 
7-  :  7--r.  .--r  '.  :l.r  :^  "  "Li:  7""'.:;  *:■  ■lir-j  ~ni;-n  ha-i  not  l«een  dvJy 
.  7.  :nl. :->■!,  in  1  r.  "  "r-^-n  i  ::..i*:el  in*:  :nr  Union.  wouiJ,  as  Slates, 
::.  .-^T-il-i-r  ::  ••:—  !-— -.  —!"'.::  :"  '  ein^  ■en-po'xerei  to  do  ir,  which 
'i-.S-'.  T-  7.ji  1.  :.  *'.:-  '_':.:  n  7  :*■=  r7an:e-i  :->wer5,  and  hence 
r'_  ■".  L  r-  :'_>  .•■:--7;-:i  i;.'-i'::>n  S-ii-h  *?  •n-I'ic:  !'y  such  Wiies, 
i:  r. ::  ^'."\^'-:i  — iv.in  :n-  >7r:::-r-:-  ::  :he  Union,  would  be  a  for 

:  j\  IT..:  7.  ..:. !  :. ::l:n  :nr  :-:-:;nizan?e  of  any  of  the  depart- 

-.:    :."?     f  "'.-It  j.- -  77:..Tn".  'in'^-?  -:  iitrrferinc  with  it?  ridtr  as 
./"  :  7  •'..  -  -' .-.i    r.':-r7;i-     f  tLr  ext'^iirlve  and  leri^la:i^e 

,..;. -.,.    --.,    f-.-^;-^  r-.!i-i:Ls.     Ajain,   such  condu'-t  hy 

'     ■.<-■-"  ■..i'-.-.  -•:""..:n  :"?  iin.i**.  ':n*es*  rv  State?  dulv  admiiteJ 
■     ■  ■■  :   '."-  ■;  7..  ;  i  :.i"r  :■  '-  7-a:-i:e'i  either  by  thepowerof 

:>::.    :.    1.   it.    l^l.     C;.  Jincaon,  Con«n'/u/iofia<  Conmtm, 
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he  Union  to  put  down  insurrections,  or  by  ilie  ordinary  penal 

iws  of  the  States  or  Territories  within  which  these  bodies  unlaw- 

ulljr  organized  are  situated  and  acting.    While  in  that  condition 

leir  measures  are  not  examinable  at  all  by  a  writ  of  error  to 

us  court,  as  not  being  statutes  by  a  State,  or  a  member  of  the 

nion.     And  after  such  bodies  are  recognized  as  having  been 

lily  organized,  and  are  admitted  into  the  Union,  if  they  ever 

?,    the  judicial   tribunals   of   the   General   Government,   which 

-quiesces  in  the  political  organization  that  has  been  professing 

>  pass  statutes,  and  which  admits  it  as  a  legal  and  competent 

tate,  must  treat  its  statutes  passed  under  that  organization  as 

^ey  would  the  statutes  of  any  other  State,  within  the  meaning 

nd  spirit  of  the  Judiciary  Act.    And  if  so,  we  must  inquire  only 

ito  the  validity  of  their  subject-matter,  and  not  as  to  the  new, 

ny  more  than  the  old.  States,  ever  suppose  that  the  question  of 

iieir  political  competency  or  power  to  pass  statutes  at  all  was  an 

aquiry  intended  to  be  placed  under  our  consideration  and  de- 

sion  by  the  twenty-fifth  section  of  the  Judiciary  Act.     It  fol- 

ws,  then,  that  a  statute,  passed  by  a  political  body  before  its 

mission  into  the  Union,  seems  either  not  to  be  one,  under  the 

:nizance  of  the  Union  or  its  judicial  tribunals,  by  means  of 

'.  25  of  the  Judiciary  Act,  unless  re-enacted  or  adopted  after 

vming  a  State ;  then  it  is  treate<i  like  the  statute  of  any  State ; 

ie  admission  of  the  State  into  the  Union  by  Congress,  subse- 

tly  with  the  constitutional  and  political  organization  under 

i  the  statute  was  passed  bv  the  State  —  a  competent  State 

wing,  as  in  other  cases,  merely  its  subject-matter  to  be  ex- 

d  in  order  to  see  if  it  violates  or  not  any  acts  or  provisions 

General  Government." 


CHAPTEE  XXn. 

THE   POWER  OF  THE   UNITED  STATES   TO  ACQUIRE  TERRITOBT. 

In  the  chapters  that  have  gone  before  the  effort  has  been  made 
to  set  forth  the  constitutional  relations  subsisting  between  the 
Union  and  its  commonwealth  members.    From  the  very  beginning, 
however,  the  American  constitutional  system  has  included  other 
political  units  than  the  States.     These  units  are  Territories,  Ik- 
pendencies,  and  a  Federal  District  or  seat  of  National  GoTern- 
ment^    To  a  consideration  of  the  constitutional  questions  uiciJent 
to  the  annexation  and  government  by  the  National  Government 
of  the  territories  and  i>e>ples  of  which  these  political  elements 
are  composed,  we  shall  now  turn.     This  will  involve  a  discussion 
of  the  following  points.      (1)    The  constitutional  power  of  the 
United  States  to  acquire  territories;  (2)  the  modes  or  purposes 
for  which  they  may  be  acquired;  and   (3)    their  constitutional 
status.    First  then  as  to  the  power  to  acquire." 

Xo  express  power  is  given  to  the  United  States  by  the  Constitih 
tion  to  acquire  additional  territory.  In  ISOo,  however,  the  vast 
Louisiana  Territory  was  purchased  from  France  and  annexed  to 
the  Union;  in  1S19  Florida  was  obtained  from  Spain;  in  1S46 
the  Oregon  Territory  was  obtainel  through  discovery,  owupation, 
and  convention  with  England:  in  1S45  the  State  of  Texas  was 
annexed:  in  1S4S  and  1S53  additional  territory  was  obtained  by 
cession  from  ^fexico:  in  I'^^^O  the  annexation  of  the  Guano  Island? 
was  authorized  hy  a  conCTessional  statute;  in  1S07,  Alaska,  tie 
tirst  rorritorv  n«.>n-contiiruous  to  the  United  States,  was  obtained 
from  Russia:  in  the  same  year  ilidway  Island  was  taken  posses- 

1  TV.o  term  *'  T\»pen  len.v  "  can  hardly  lie  said  to  liavc  been  as  yet  accepted 
Aji  a  tooV.ni.-a!ly  correct  t^^rn?,  an  1  pi-?iMy  never  may  ho.  In  default,  hof- 
*\Tr.  of  a  Sot  tor  vtktI  tht?  term  wiU  be  here  provisionaUy  employed. 

?ln  t^vN  ohATtor  there  is  C'^nsidereil  simply  the  question  as  to  the  pflwr 
of  tho  I'nito.i  State?  t--*  exton !  its  s^vereicnty  over  additional  territorr.  The 
^:t*<t'on  w-ether  torrit'-'ry  \rhen  thu«  br«-»ii«rht  under  the  dominioD  of  tin 
rr»t«\'.  States  i<  neoessarily  "  inc^rp-jrat^^  "  in  it.  in  a  peculiar  constitutianil 
ia  discussed  in  a  later  chapter   tCliapter  XXX). 

[324] 
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siou  of  by  the  President;  in  1898  the  Hawaiian  Islands  were 
a.^«=ix:iexed;  in  1898,  as  a  result  of  the  Spanish-American  War,  the 
isla.iids  of  Porto  Rico,  the  Philippines,  and  Guam  came  under  the 
so^^^ereignty  of  the  United  States;  and  in  1900,  three  of  the 
S^inioan  Islands  were  acquired.* 

The  constitutional  power  of  the  United  States  thus  to  annex 
foreign  territory  has  been,  at  various  times,  and  by  various 
'^B^i'iters,  derived  from  the  following  sources: 

1.  The  power  to  admit  new  States  into  the  Union.* 

2.  The  power  to  declare  and  carry  on  war.® 

3.  The  power  to  make  treaties.® 

4.  The  power,  as  a  Sovereign  State,  to  acquire  territory  by  dis- 
oovery  and  occupation  or  by  any  other  methods  recognized  as 
I>xx>per  by  international  usage. 

These  various  sources  will  be  considered  seriatim. 

S     146.  The  Sight  to  Annex  Based  on  the  Right  to  Admit  New 
States. 

At  the  time  of  the  adoption  of  the  Constitution,  the  territory 
S'^il>J€ct  to  the  sovereignty  of  the  United  States  consisted  of  the 
^^^I>€ctive  territories  of  the  thirteen  original  States,  and  the  vast 
^^a^ches  of  land  to  the  west, —  that  to  the  north  and  west  of  the 
^-'t^io  river  being  known  as  the  Xorthwest  Territory.  These  areas 
^^^"^-<i  been  ceded  to  the  old  Confederation  of  the  States  and  gov- 
^^•■^'led  according  to  the  provisions  of  the  famous  Xorthwest  Ordi- 
^^.Hce  of  1787;  which  provisions  were  re-enacted  upon  the  estab- 
^^^tuient  of  the  new  government  in  1789 J 

*  iTie  term  "  Insular  Possessions  *'  has  been  officially  applied  to  the  islands 
'^'••'xi^sd  by  the  United  States. 

*  ^rt  IV,  Sec.  3,  CI.  1. 

*  ^rt.  I,  Sec.  8,  CI.  11. 

*  -«%Tt.  II,  Sec.  2,  CI.  2. 

-  1*0  this  government  Georgia  and  North  Carolina  later  ceded  their  western 

1*^«  act  of  August  7,  1789,  was  as  follows: 
1^     -^n  Act  to  Provide  for  the  Oovemment  of  the  Territory  Northwest  of  the 
^^;^  Ohio: 

^^ereas,  in  order  that  the  ordinance  of  the  Unit<*d  States  in  Congress 
^^i^ibled  for  the  government  of  the  territory  northwest  of  the  River  Ohio 
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It  is  not  necessary  in  this  place  to  trace  the  history  of  the  part 
played  during  the  period  preceding  1787  by  the  conflicting  claima 
of  the  colonies  or  States  to  the  "  back  lands,"  and  how  Maryland 
refused  to  sign  the  Articles  of  Confederation  until  all  the  States 
should  surrender  these  lands  to  the  Congress  for  the  joint  benefit 
of  all  the  people  of  the  States  to  be  in  proper  time  "  parcelled  out 
by  Congress  into  free  convenient  and  independent  States  and 
Governments,"  and  how,  finally,  this  was  substantially  done. 

That  the  Congress  of  the  Confederation  had  no  constitutional 
power  to  accept  these  cessions  of  territory  is  sufficiently  plain,' 
but  this  was  not  questioned  at  the  time,  and  in  1787  the  ordi- 
nance for  the  government  of  the  Northwest  Territories  was 
enacted.  The  Articles  of  Confederation  did,  however,  provide 
for  the  admission  of  new  States,  Article  XI  declaring  that, 
"  Canada,  acceding  to  this  Confederation,  and  joining  in  the 
measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  the  Union ;  but  no  other  colony  shall  le 
admitted  into  the  same,  unless  such  admission  be  agreed  to  by 
nine  States," 

may  continue  to  have  full  effect,  it  is  requisite  that  certain  provisions  should 
be  ma^e  so  as  to  adapt  the  same  to  the  present  Constitution  of  the  United 
States. 

*'  Section  1.  Be  it  enacted  bv  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  in  all  cases  in 
which  by  the  said  ordinance  any  information  is  to  be  given  or  communication 
made  by  the  Governor  of  said  Territory  to  the  United  States  in  Congress 
assembled,  or  to  any  of  their  officers,  it  shall  be  the  duty  of  said  Governor 
to  give  such  information  and  to  make  such  communication  to  the  President 
of  the  United  States,  and  the  President  shall  nominate,  and,  by  and  with  tbe 
advice  and  consent  of  the  Senate,  shall  appoint  all  oflicers  which  by  wiid 
ordinance  were  to  have  been  appointed  by  .the  United  States  in  Congress 
assembled,  and  all  officers  so  appointed  shall  be  commissioned  by  him,  and  in 
all  cases  where  the  United  States  in  Congress  assembled  might  by  the  said 
ordinance  revoke  any  commission  or  remove  from  any  office,  the  President  is 
hereby  declared  to  have  the  same  power  of  revocation  and  removal. 

"  Section  2.  And  it  is  further  enacted.  That  in  case  of  the  death,  removal, 
resignation  or  necessary  absence  of  the  Governor  of  said  Territory,  the  secre- 
tary thereof  shall  be  and  is  hereby  authorized  and  required  to  execute  all  the 
powers  and  perform  all  the  duties  of  the  Governor  during  the  vacancy 
occasioned  by  the  removal,  resignation  or  necessary  absence  of  said  Governor." 

8C/.  Taney  in  Scott  v.  Sandford,  19  How.  393;  15  L.  ed.  691. 
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In  the  Convention  which  framed  the  present  Constitution  the 
NTirginia  resolutions  declared  *•'  that  provision  ought  to  be  made 
for  the  admission  of  States  lawfully  arising  within  the  limits  of 
the  United  States  whether  from  a  voluntary  juncture  of  govern- 
ment, transitory  or  otherwise,  with  the  consent  of  a  number  of 
roices  in  the  national  legislature  less  than  the  whole/'  This  was 
agreed  to  without  debate  in  the  committee  of  the  whole.  As 
reported  by  the  Committee  of  Detail,  the  draft  of  the  Constitu- 
tion provided®  that  "new  States  lawfully  constituted  or  estab- 
lished within  the  limits  of  the  United  States  may  be  admitted,  by 
the  legislature  into  the  government;  but  to  such  admission  the 
3onsent  of  two-thirds  of  the  members  present  in  each  House  shall 
be  necessary." 

In  the  Convention,  in  order  to  cover  certain  conditions  tlien 
existing,  especially  the  status  of  Vermont,  this  .clause,  after 
repeated  amendments,  was  finally  made  to  read :  "  New  States 
may  be  admitted  by  the  legislature  into  the  Union;  but  no  new 
States  shall  be  hereafter  founded  or  erected  within  the  jurisdic- 
tion of  any  of  the  present  States,  without  the  consent  of  the  legis- 
lature of  such  State  as  well  as  of  the  general  legislature/' 

As  finally  phrased  by  the  Committee  on  Style  and  adopted  by 
the  Convention  the  clause  reads :  "  New  States  may  be  admitted 
by  the  Congress  into  this  Union;  but  no  new  State  shall  be 
founded  or  erected  within  the  jurisdiction  of  any  other  State;  nor 
any  State  be  formed  by  the  junction  of  two  or  more  States,  or 
parts  of  States,  without  the  consent  of  the  legislatures  of  the 
States  concerned,  as  well  as  of  the  Congress." 

During  this  course  of  evolution  it  will  be  seen  that  the  limita- 
tion "  witliin  the  limits  of  the  United  States  "  disappeared.  It 
does  not,  however,  appear  from  the  debates  just  why  these  words 
of  limitation  were  omitted.  From  some  expressions  of  opinion  of 
the  time,  there  is,  nevertheless,  evidence  that  the  possibility  and 
desirability  of  an  expansion  of  the  United  States  beyond  the 
limits  fixed  by  the  treaty  of  1783,  was  early  recognized  by  men 
active  in  the  framing  and  adoption  of  our  present  Constitution. 

•  Art  XVII. 
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Alexander  Hamilton,  in  a  letter  to  Washington,  wrata:  *'  We 
must  remain  in  a  position  to  take  a*lvantage  of  circiiinstancos, 
we  must  be  prepared  to  acquire  Florida,  and  to  annex  Louisiana 
and  we  nmst  even  wink  further  South/' 

And  Gouvemenr  Morri.Sj  the  anihor  of  that  clause  of  the  Con- 
stitution wliich  confers  iiik>u  Congress  tho  p>wer  to  make  rules 
and  regulations  respecting  territory  and  other  property  of  the 
United  States,  writing  in  1803  to  Livingston  smd:  **  I  am 
very  certain  that  I  had  it  not  in  contemplation  to  insert  a  decreo 
de  coercendo  imperio  in  the  Constitution  of  America,  Withoi 
examining  whether  a  limitation  of  territory  be  or  Ijc  not  essenti 
to  the  preservation  of  republican  goveniment,  I  am  certain  that 
the  country  between  the  ilississippi  and  the  Atlantic  exceeds  by 
far  the  limits  which  prudeure  wouhi  assign,  if  in  effe^'t  any  limi- 
tation be  retpiired.  Another  reason  uf  efpiul  weight  niii^t  h*ive 
prevented  me  from  thinking  of  such  a  clause.  I  knew  as  well 
then  as  I  do  now  that  all  Xorth  America  must  at  length  ho 
annexe<i  to  us.  Happy,  indeed,  if  the  lust  of  domininu  >rop 
there."  Writing  again  to  Livingston,  however,  Morris  said  that 
while  he  held  that  the  United  States  might  acquire  additional 
territory,  it  emibl  not  create  new  States  of  the  Union  out  of  it 
He  said  :  **  I  perceive  I  mistook  the  drift  of  your  inquiry,  whii 
substantially  is,  whether  Congress  can  admit,  as  a  new  Sta 
territory  which  did  not  belong  to  the  United  States  w^hen  the  Con- 
stitution was  niade.  In  my  opinion  tbey  cannot.  I  always 
thought,  when  we  sh'^uld  acquire  Canada  and  Louisiana,  it  would 
be  proper  to  govern  them  as  provinces  and  allow  them  no  Vf*iee 
in  our  councils.  In  wording  the  third  section  of  the  fourth 
article,  I  went  as  far  as  circmnstances  would  pennir  to  establish 
the  exclusion.  Candor  obliges  me  to  add  my  belief  that  had  it 
been  more  pointedly  expressed,  a  strong  opposition  would  have 
been  made."  ^** 


ee 


u 


%  147.  Annexation  of  Louisiana.    Views  of  Jefferson. 

When,  in  1700,  Isorth  Carolina  made  a  c€««ion  to  the  United 

States  of  its  title  to  wei=;tern  territory,  this  was  accepted  by  Con- 


gresfi  in  the  Act  of  April  2,  1790,  without  constitutional  qucstioru 
This  it  will  be  obsen^eJ,  however,  involved  only  a  transfer  of 
title  from  a  State  to  the  Nation  and  not  an  annexatiun  of  terri- 
tory foreign  to  the  United  States.  The  acquisition  of  the 
Louisiana  Territory  was,  however,  of  this  latter  character,  and 
Jefferson,  Uien  President,  felt,  and  expressed,  as  we  know,  most 
serious  doubts  as  to  the  constitutionalitv  of  the  act,  though,  upon 
grounds  of  political  expediency,  he  urged  that  the  treaty  provid- 
ing  for  it  be  ratified,  and  if  necessary,  a  constitutional  amend- 
ment giving  to  the  National  Government  the  necessary  power 
be  adopted," 

^  Before  tbe  rtitification  of  the  treaty  JeJTeraon  wrote  to  John  Dickinson  a  a 
foHowa;  "Tlie  Gfiit-'ral  Government  fiUs  no  puwers  but  »ucU  as  the  Constitu- 
tUm  giTeB  it;  and  it  hwa  not  given  it  power  of  bo!fliii«T  for<fi^  territory,  and 
^plRiill  less  of  ineorporatin^  it  into  the  Union,  An  uniendnient  of  the  Constitu* 
tion  seems  necessary  for  this.  In  the  roejintirati  we  mu^t  ratify  and  pay  our 
ikioney,  &s  we  have  treated  for  a  thing  beyond  the* Constitution  and  rely  on 
^^  nation  to  eanctlon  an  act  done  for  its  great  good  without  its  previous 
authority." 

To  John  €.  Breekenridge  he  wrote:     *' The  Constitution  has  made  no  pro- 

"*ioii  fiir  holiling  foreifrn  territory,  still  less  for  ineorporatirifif  foreign  nations 

*nto  our  Union.     The  Executive,  in   seizing  the  fugitive  occurrence  which   bo 

"*^eh   advances  the  fpiod  of  their  country,   has  done  an  act  beyond  the  Con* 

•**tQtion.     The   Legislature,    in   cuathig  Ijeliind   them   metaphysical   stibtleties 

•ncj   rii^king  themselvea  like  faithful  servant.H,  mu^t  nitify  and  pay  for  it  and 

to  row  themselves  on  their  country  for  doing  for  them  unauthorized  whjit  v,-& 

"*<*w  they  would  have  done  for  themselves  had  they  bt^n  in  a  situation  to  do 

^^      It  is  a  case  of  a  guardian  investing  the  money  of  tiie  ward  tn  |mrcha^in^ 

^^   important  adjacent  territory,  and  saying  to  him  when  of  age:    *I  did  this 

"*^  Tour  good;  I  pretend  to  no  Hjxht  to  hitid  you:  y«ni  may  dif«avo%r  me  and  I 

™^ist  get  out  of  the  scrape  as  best  I  can  ^  I  thnufrht  it  my  duty  to  ri?k  myself 

*^*'    yrm'     But  we   shall   not  be  disavowed   by  the  nation,   and   their  act   of 

I'^aeitinity  will  confirm  and  not  weaken   the  Constitution  by  more  strongly 

»*rking'it9  lin*-s/' 

Writing  to  William  C.  Nicholson  before  the  ratification  of  the  Louisiana 
"^ty  he  Raid:  "Whatever  Congress  s^hall  think  best  to  do  should  be  done 
^th  as  little  debate  as  possible,  and  particularly  as  far  as  respects  the  con- 
ititutiufiaJ  difljcuhy.     I  am  aware  of  the  force  of  the  observations  you  make 

1*^  th*  power  gt%'en  by  the  Constitution  to  Congress  to  admit  new  f?tates  into 
tw  Tnion  without  restraining  the  subject  to  the  territor\^  then  constituting 
^f  Firited  States.  But  when  T  consider  that  the  limits  of  the  Fnited  States 
W»  prt^eisebr   fixed   by    the   treatr  of    1783;    that   the    Constitution   expressly 
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Though  not  perfectly  clear  upon  the  point,  it  would  seem  that 
Jefferson  drew  a  distinction  between  the  constitutional  power  of 
the  United  States  ta  extend  it^  sovereignty  over  additional  terri- 
tory and  to  *'  incorporate "  it  in  the  United  States  as  a  pan 
thereof;  and  that  his  constitutional  qualms  were  excited  rather 
hy  the  exercise  of  tlie  latter  power  than  of  the  former.  In  answer 
to  a  letter  of  Gallatin  he  wrote  (January,  1SQ3) :  **  There  is  no 
constitutional  ditticulty  as  to  the  acquisition  of  territory,  and 
whether  when  acquired  it  may  be  taken  into  the  Union  by  the 
Constitution  as  it  now  stands  will  become  a  question  of  espe- 
diency.  I  think  it  will  be  safer  not  to  permit  the  enlargement 
of  the  Union  but  by  the  amendment  of  the  Constitution/' 

In  the  first  of  the  drafts  of  a  constitutional  amendment  which, 
for  this  purpose,  Jefferson  drew  up^  it  was  provided  that,  **  The 
Province  of  Louisiana  is  incorporated  with  the  United  States 
and  made  a  part  thereof."  The  second  draft  provided  that. 
'*  Louisiana  as  ceded  by  France  to  the  I'liited  States  is  made  a 
part  of  the  United  States,  Its  white  inhabitants  shall  be  citizens 
and  stand,  as  to  their  rights  and  oblijrations,  on  the  same  footing 
witli  the  citizens  of  the  United  States  in  analogous  situations/'  ** 

The  question  of  the  annexation  of  territory  without  **  incor^ 
poration  ''  into  the  United  States  will  be  discussed  in  Chapters 
XXIX  and  XXX. 

Jefferson  stood  by  no  means  alone  in  his  doubts  as  to  the  con- 
gtitutional  power  of  the  Unite*l  States  to  annex  and  incorporate 

the-  intention  was  to  pt^rmit  I'ongress  to  admit  into  the  Union  new  Siatet 
which  should  be  formed  out  of  the  territory  for  which  and  under  ¥rho«e 
Buthority  itlone  they  were  acting,  I  do  not  believe  it  was  meant  that  they 
ntight  remve  Englnnd,  Holland,  Ireland,  etct  into  it,  \Thich  would  be  the 
cn?e  in  your  eon'^trurtion.  When  an  inetrumont  admits  of  two  constructions, 
one  safe  and  the  otlit^r  dangerous,  the  one  precise^  the  other  indefinite^  T  prt^fer 
that  which  is  safe  and  precise,  I  had  rather  risk  enlargement  of  power  from 
the  nation  where  it  is  found  necessary  than  to  assume  it  by  a  constnictton 
which  makes  our  powers  boundless/* 

11  For  other  declarations  of  JefTerson  upon  tbi§  point»  and  a  review  of  th* 
dehntps  in  (ongrcss  eoncerninj;  the  T>inisiana  purchase,  se<»  Downe*  v.  BidweU, 
182  U.  S.  244;  21  Sup.  Ct.  Rep.  770;  45  U  ed.  109S.  and  the  argument  of 
the  Attr»rney-G*^neral  in  Hoetxe  v,  I'nited  States,  The  Insular  CaseB,  H-  SL_ 
Doc,  509,  56th  Cong.,  2d  Sesa,,  pp,  152  ct  se^. 
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Louisiana,  but  these  doubts  were  not  sufficiently  general  to  lead 
the  people  to  give  expressly  by  constitutional  amendmenl  that 
right,  the  implied  existence  of  which  was  questioned.^^ 

With  r^ard  to  deriving  the  power  to  annex  from  the  power  to 
admit  new  States,  it  may  be  observed  that  not  only  is  reference 
to  this  source  for  authority  unnecessary,  but,  when  appealed  to, 
would  not  seem  to  yield  to  the  National  Grovernment  as  ample 
powers  as  are  furnished  it  when  the  treaty  and  war  powers  are 
relied  upon.^* 

It  may  further  be  observed  that  when  recourse  is  had  to  the 
power  to  admit  new  States  for  the  authority  to  annex  foreign 

IS  In  the  debates  attendant  upon  the  annexation  of  Texas,  Choate  in  the 
Senate  and  Winthrop,  Brangle,  and  Barnard  in  the  House  argued  that  the 
United  States  was  without  constitutional  authority  to  annex  foreign  territory 
(Cong.  Globe,  28th  Cong.,  2d  Sess.).  In  1838  when  the  annexation  of  Texas 
was  being  agitated,  J.  Q.  Adams  in  the  House  of  Representatives  offered  the 
foUowing  resolution :  "  Resolved,  that  the  power  of  annexing  the  people  of 
any  independent  foreign  State  to  the  Union  is  a  power  not  delegated  by  the 
Constitution  of  the  United  States  to  their  Congress,  or  to  any  department  of 
the  government,  but  reserved  by  the  people.  That  any  attempt  by  act  of 
Congress  or  by  treaty  would  be  a  usurpation  of  power,  unlawful  and  votd, 
and  which  it  would  be  the  right  and  the  duty  of  the  free  people  of  the  Union 
to  resist  and  avoid." 

Continuing,  he  declared,  that,  if  annexed,  it  would  be  such  a  violation  of 
the  national  compact  as  "not  only  inevitably  to  result  in  a  dissolution 
of  the  Union,  but  fully  to  justify  it,  and  we  not  only  assert  that  the  people 
of  the  free  States  ought  not  to  submit  to  it,  but  we  say  with  confidence  that 
they  would  not  submit  to  it."  Many  Southerners,  on  the  other  hand,  asserted 
that  if  Texas  were  not  admitted,  they  would  destroy  the  Union. 

14  **  If  it  [the  power  of  annexation]  is  to  be  implied  only  from  the  latter 
power  [the  right  to  admit  new  States],  it  would  seem  quite  reasonable  to 
hold  that  it  could  be  exercised  in  any  case  only  for  the  purpose  of  creating 
a  new  State  out  of  the  acquired  territory,  and  there  would  be  no  power  to 
govern  it  except  for  that  purpose,  but  the  right  of  Congress  to  admit  the 
acquired  territory  as  a  State  or  States,  or  to  refuse  to  do  so,  according 
to  its  own  judgment  and  discretion,  is  universally  admitted,  and,  therefore, 
it  would  seem  to  follow  that  the  power  to  acquire  and  govern  cannot  be 
derived  from  the  power  to  admit,  for,  if  it  did,  all  territory  acquired  by  either 
of  the  methods  stated  would  have  to  be  converted  into  a  State  or  States.  It 
may  be  said  that  no  territory  ought  to  be  acquired  which  cannot  be  ultimately 
fitted  for  admission  as  a  State  or  States  —  but  this  is  a  political  and  n  .t  a 
judicial  question."  Address  of  John  G.  Carlisle  before  the  American  Bar 
Association,  1902. 
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territory  considerable  support  is  given  to  tJie  positaoiL  that,  ^ 
exercising  it,  the  consent  of  the  other  States  should  be  obtaine 
Thus  at  ihe  time  of  the  debate  in  Congress  over  the  purchase 
Louisiana,  Pickering,  who  did  not  deny  the  right  of  the  L'nit 
Stated  to  aetjuire  new  territory  by  conquest  or  purchase  to  i>e  held 
and  governed  as  dependent  territory,  denied  that  territory  coidd 
be  annexed  with  the  pledge  that  it  shonld  be  divided  up  aip 
admitted  as  States  into  the  Union,  unless  the  consent  of 
copartner  States  were  obtained.  Griswuld  took  ranch  the  san 
view.  lie  contended  that  **  the  Union  of  the  States  was  foriiK 
on  the  principk\s  of  a  copartnership,  and  it  would  be  absurd 
suppose  that  the  agents  of  the  parties  w*ho  have  been  appointe<l 
exc^cute  the  business  of  Uie  compact,  could  admit  a  new  partnd 
without  the  consent  of  the  parties  thenxselves."  *** 


noL 
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§  148.  Territories  as  Embryo  States. 

There  can  be  no  question  but  that  it  was  the  general  intentii 
at  the  time  that  the  Constitution  w^as  adopted  that  all  the  terri 
torv  tlxeu  iintler  the  sovereignty  of  the  Unitcnl  States  and  not 
incluiled  within  the  limits  of  any  one  of  the  then  se%'eral  Stai 
should  ultimately  be  divided  up  and  admitted  as  States  into 
Union, 

It  will  bo  remend)ere<l  that  the  Ordinance  for  the  govemmen' 
of   the   Northwest   Territory   provided   that  — ''  There   shall   be 
formed  in  the  said  territory  not  less  than  three  nor  more  ihan 
five  States.    ,    .     .    And    .     •    ,     such  State  shall  be  admit t 
...    on  an  equal  footing  with  the  original  States,  in  all  respi 
whatever;  and  shall  be  at  liberty  to  form  a  permanent  Const 
tion  and  state  governmeni.^^ 

The  treaty  which  provided  for  the  cession  of  Louisiana  to  the 
United  States  declared   that  —  ^*  The  inhabitants  of  the  eedi 
territory  shall  be  incorporated   into   Ihe   TTniou  of   the   Uni 
States  and  admitted  as  soon  as  possible  according  to  the  principles 
of  the  federal  Constitution   to  the  enjoyment  of  all  the  rights. 
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advantages,    and    immiimties    of    the    citizens    of    the    United 
States."  ^^ 

In  the  treaty  with  Spain  which  confirmed  the  title  of  the  United 
States  to  the  Floridas  the  United  States  promised  that  — '*  The 
inhaljit^nts  of  the  territories  •  .  .  shall  be  incori>orated  in 
tiie  Union  of  the  United  States  as  soon  as  it  may  be  consi*tent 
witli  the  principles  of  the  Federal  Constitution  and  admitted  to 
the  enjoyment  of  all  the  privileges,  rights,  and  immunities  of  the 
citizens  of  the  United  States.''  *** 

Xu  the  treaty  of  1848  with  Mexico  wliereby  Mexico  relinquished 
Its  rights  to  Upper  California  and  Xew  Mexico  the  Uniteil  States 
pi^oinised  that  — "  The  Mexicans  who,  in  tho  territories  afore- 
said, sliall  not  preserve  the  character  of  citizens  of  the  Mexican 
R^ptiWic  conformably  with  what  is  stipulated  in  the  preceding 
^^tiele,  shall  be  incorporated  in  the  Union  of  the  United  States 
J^^d  to  be  admitted  at  the  proper  time  (to  he  judged  of  by  the 
Congress  of  the  United  States)  to  the  enjoyment  of  all  the  riixhts 
^  citizens  of  the  United  States  according  to  the  principles  of  the 
listitntion-''  ^^ 

Tn  the  treaty  with  Hussia  for  the  cession  of  Alaska  the  United 
St^ates   agreed   that  —  "The   inhabitants   of  the  ceded   territory 
*     should  be  admitted  to  the  enjoyment  of  all  the  rights, 
ftti  Vantages  and  imraunitiea  of  citizens  of  the  United  States."  ^^ 

In  the  provisions  of  all  of  these  several  treaties  there  is  thus 
"^  !>€>  recognized  the  presence  of  the  idea  in  the  minds  of  those 
^ho  framed  and  ratified  them  that  the  territories  thus  aci^uired 
^^X"e  to  be  incorporated  as  integral  elements  in  the  Uniled  States 
***^<3  ultimately  to  be  erected  into  States  and  admitted  into  the 
"^^ion  in  full  and  equal  fellowship  with  the  original  States.  The 
^^^  si  deration  which  led  the  ceding  nations  to  have  these  promises 
*^5?erted  in  the  treaties  of  cession  was  the  same  which  urges  all 
^^tions  in  parting  with  portions  of  their  territories  and  their 
li^Oatitants  to  provide,  as  far  as  possible,  that  their  former  citi- 

^"^  n  Stat,  at  L.  202. 
^  8  Stat,  at  L.  256. 

^*  S  Ktat  at  L.  030. 

^  15  Stat  at  L.  542. 
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zens  thus  handed  over  to  the  control  of  a  foreign  power,  shall  not 
be  oppressed  but  be  treated  on  an  equality  with  the  other  citizens 
of  the  annexing  State. 

Down  to  the  time  of  the  war  of  1S98  with  Spain  we 
repeated  utterances  of  publie  men  and  of  the  courts  that  all 
the  territories  of  the  United  States^  originally  owned  and  acqui 
not  already  States,  were  destined  for  that  status.*^  Senator  lloaj, 
indeed,  declared  in  the  Senate  when  the  future  of  the  Philipp|fl 
Islands  was  being  discussed,  '*  I  have  lieen  unable  to  find  a  single 
reputable  autbority  more  than  twelve  months  old,  for  the  po\iU||| 
now  claimed  for  Congress  to  govern  dependent  nations  or  tei^| 
tories  not  expected  to  heeome  States,  The  contrary,  until  this 
war  broke  out,  has  been  taken  as  too  clear  for  reasonable  quc^ 
tion;' 

In  support  of  the  view  that  the  holding  permanently  of  te 
tory  not  destined  for  statehood  is  foreign  to,  and  not  eompatil 
with,  our  principles  of  government,  the  declarations  of  Jeffersd 
Madison,  ^louroe,  J,  Q,  Adams,  Webster,  Calhoun,  Clay,  Reverdy 
Johnson,  Berrien,  Edward  Everett,  Seward,  and  Sumner  h^| 
been  quoted ;  anJ,  of  course,  if  Senator  Hoars  statement  be  co?^ 
rect,  this  list  might  be  almost  indefinitely  extended. 


itH 
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§  149.  Judicial  Dicta.    Taney's  Views. 

A  certain  number  of  dicta  of  tbe  Supreme  Court  of  the 
States  may  also  be  found  in  which  the  language  indicates  an 
accepted  assumption  that  the  territories  held  by  the  United  States 
were  all  ultimately  to  be  erected  into  States.  Thus  in  Lough- 
borough v.  Blake,^  ilarsball,  after  referring  to  the  attempt  of 
Great  Britain  to  tax  her  American  colonies,  said;  "'The  differ^ 
ence  between  rec^uiring  a  continent  with  an  immense  population 
to  submit  to  be  taxed  by  a  government  having  no  common  intei^ 
with  it,  separated  from  it  by  a  vast  ocean  and  associated  will 
by  no  common  feelings,  and  permitting  tlie  representatives  of  * 


lUUU 

1 


21  Alaska  may  he  trcatt>d   as  an  exception.     This   area,  at  the  time  of  tU 
annexation,  lia4  a  very  srnaU  populatioii  and  it  waa  not  expects  tbi 
population  would  increase. 

23  5  Wh.  317;  5  L.  cd.  98. 
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American  people,  under  the  restrictions  of  our  Constitution,  to 
tax  a  part  of  the  society,  which  is  in  a  state  of  infancy,  advancing 
to  manhood,  looking  forward  to  compkte  equality  as  soon  as  that 
state  of  manhood  shall  be  attained,  as  is  the  case  with  the  Terri- 
tories, is  too  obvious  not  to  present  itself  to  the  minds  of  all." 

Thus  also,  in  Shively  v.  Bowlby,''^*  the  court  said,  *^  The  Terri- 
tories acquired  by  Congress  whetlier  by  deed  or  cession  from  the 
original  States,  or  by  treaty  witli  a  foreign  country,  nre  held  with 
the  object,  as  soon  as  their  population  and  condition  justify,  of 
being  admitted  into  the  Union  as  States?  upon  an  equal  footing 
with  the  original  States  in  all  respects;  and  the  title  and  dominion 
of  the  tidewaters  and  the  lands  under  them  are  held  by  the  riiited 
States  for  the  benefit  of  the  wbole  people,  and,  as  this  Court  has 
often  said,  in  trust  for  the  future  States.  .  ,  .  Upon  the 
8<*quisition  of  a  Territory  by  the  Unified  States,  whether  by  ces- 
sion from  one  of  the  States  or  by  treaty  with  a  foreign  country, 
Of  by  discovery  and  settlement,  the  same  title  and  dominion  passed 
to  the  United  States  for  the  benefit  of  the  whole  people  and  in 
tnj^t  for  the  several  States  to  be  ultimately  created  out  of  the 
territory." 

Chief  Justice  Taney  has  often  been  cited  as  holding  in  his 
opinion  in  the  Dred  Scott  case  that  foreign  territory  might  be 
^'^quired  by  the  United  States  only  under  its  power  to  admit  new 
"^ates.  This  is  not  correct.  In  Fleniiog  v.  Page,-"*  he  had  already 
^Pressly  declared  that  foreign  territory  might  be  acquired  under 
"*^  treaty  and  war-raaking  powers,  and  in  the  Dred  Seott 
^^se,  approves,  uimn  this  point,  the  decision  of  ilarshall 
^  American  Insurance  Co.  v.  Canter.^  He  asserts,  however, 
^at  these  powers  are  to  be  exercised  only  for  the  purpose 
^^  acquiring  territories  that  ultimately  may  become  States, 
^^d  that,  when  acquired,  they  are  to  l:>e  governed  with  this  end 
m  Wew,  nanieh%  of  ])reparing  them  for  this  status.  It  is  thns 
apparent  that  the  constitutional  limitation  which,  in  this  case, 
^^ey  is  intent  upon  emphasizing,  is  rather  one  upon  the  con- 

**152  U,  S.  1;  14  Sup.  Ct  Rep.  648 j  38  L.  ed.  33L 

**0  Hnw.  603. 

**l   Pet.  511;  7  L.  ed.  242. 
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150.  Conclusions. 

Cimcerning  the  validity  of  this  claim  that  the  Constitution 

Jooid  to  a  Union  composed  only  of  States  and  ixitential  States, 

tb:i£  mnch  may  be  granted:    Beyond  all  Te4isonable  doubt  those 

'^J^lxo  framed  and  adopted  the  federal  Constitution  did  not  antici- 

J>ia.t:^^  and  therefore  cannot  be  s^id  delllierately  to  have  provided 

^c>:ir^  the  time  when  the  Cnited  .States  should  extend  its  sovereignty 

c>\r^T  territorieB  not  intended  ultimately  for  statehood,     Kor  can 

it;     \e  said  that  a  different  view  was  held  upon   this  point  by 

r^T-xtetically  any  one   until  comparatively  recent  timee.     But  in 

**^lTXjitting  this,  the  conclusion  that  the  annexation  of  such  terri- 

t^ox-y  was  an  unconstitutional  act  does  not  follow.     For  in  the 

firs^t  place,  as  has  been  repeatedly  declared  by  the  Suprem©  Cr»urt, 

^^   is  not  enough  to  aay  tliat  a  particular  case  was  not  in  the  minds 

^^     tliose  who  framed  and  adopted  the  Constitution  in  order  to 

"old  an  act  unconstitntionah    One  nmst  go  further  and  show  that 

"^cj    the   particular   ease  been    suggested    to   those   framers   and 

aclopters  of  the  Constitution,   they  would  so  have  modifie*J   its 

^  ^-^ignage  as  to  exclude  it,^    In  the  seeond  place,  even  were  this 

r^^^inciple  of  constitutional  construction  not  sufficiently  broad  to 

^^P»lacild  the  federal  power  in  question,  there  would  be  applicable 

"^"^"o    j>rinciples,  each  of  which  would  prevent  the  Supreme  Court 

^^**oxxi  passing  upon  this  point."   The  first  of  these  principles  is  the 

*^*^^   eUewhere  mentioned  that  the  question  of  de  facto  and  dc  jure 

^"^^ "^'e* reign ty  is  one  regarding  which  the  courts  hold   themselves 

^^^'•ind    by    the   determination    of    the   executive   and    legislative 

**-^ riches  of  government;  the  second  is  that  the  motive  of  an  act, 

^'^^^crpt  for  the  purpose  of  solving  an  ambiguity  in  its  application, 

*^     not  a  proper  subject  for  judicial  examination,  and  that,  there- 

^^^**^,  in  the  case  of  an  annexation  of  territory,  it  would  not  be 

^**^^r>er  for  the  court  to  seek   to  learn  whether  or  not  ultimate 

*  **The  cft*€  beiii^  within  the  word^  of  the  rule,  must  be  within  it^  opera- 

^^■^a    likewise,    nnkss    there    be    »om«thing    within    its    literal    construction 

*      <^>>vioU8ly  absurd  or  miiiohievous,   or   repugruint   to   the  general   spirit  of 

^'•^     instrumeDt    as    to    justify    thojie    who    expuuBiIed    tlte    Con'^titution    in 

•     **^ing  it  an  exception."     Dartmouth   Coll*?ge   v.  Woodward,  4  Wh,   518 j   4 

^^,  620. 

22 
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,vrtii  'hat  'ii^  rrar.-  -v  -ji^st  of  rrjn^irw*!  H£s  -wic-IlT  ^itluji  tlie 
<l;HrT**fir>n  '•^f  ^.-;S«T»«-  *id  :Lit.t  sv  hsol  rafcir^  exis:  for  coo- 
;,f^iV.T.(z  ;uvr\on  ^j^i'A  tLi:  V^cj  rrlizjitizlj  nf^ise  for  in  inddiute 
\f^^^\  of  'Imi^  v^  rrart  tLis  priTHege  to  a  deaerring  territorr. 

The  qT^^rion  vh^tr>:r  or  liot  territory  not  coatignons  to  the 
other  XfTTVCTj  of  ti<^   Vz^'fA   Stiitfs   may  be  annexed  is  verr 
similar  to  the  one  j"»t  di¥ns=i^i  an-i  may  be  answered  in  mnci 
the  name  manner.    For  :c.i»  parj:«9€^  we  may  borrow  ihe  words  of 
the  n-ft^-^rt  of  the  CoTr.rr-itr**  favoring  the  annexation  of  Hawaii: 
"  The  fact  that  territory  13  contiguous  or  noncontiguous  b  to  be 
ronai^lere^^I  in  reference  to  the  policy  or  expediency  of  annexation, 
but  it  i?j  flubrnittfj^l  that  loth  on  principle  and  precedent  there ia 
all  the  conHtitiitional  fiower  necessary  to  accomplish  annexation 
in  any  caae  where  annexation  is  deemed  to  be  to  the  interest  of  thia 
country.     The  fact  that  territory'  is  contiguous  or  noncontiguoag 
can  have  no  l)earing  ni>on  the  constitutionality  of  its  aquisition; 
hut  Himjdy  goes  to  affect  the  value  of  the  territory  proposed  to  be 
arinexe<l.     On  general  principles,  if  it  is  contiguous,  it  is  more 
easily  governed   and   defended.     But  whether  this  is  so  or  not 
dej>end.s   iif)on  circumstances.     In  these   days  distance  is  not  a 
matter  of  niilcH,  but  of  hours.     When  California  was  annexed  it 
was  two  months  distant  from  the  centre  of  civilization  in  tie 
United  States.     Ilonohilu  to-day  lies  only  ten  and  a  half  days 
from   Washington.     As  to  the  arguments  presented  in  favor  of 
the  unconstitutionality  of  the  annexation  of  noncontiguous  terri- 
tory, it  is  sul>iuitt('d  that  because  our  forefathers  of  177G  did  not 
discuss  or  contemplate  any  given  proposition  is  no  reason,  c-on- 
stitutioiuil   or  oth(Twise,   why  their  children   should  not  discuss 
and  contemplate   any  and  every  problem   which  is  presented  to 
them  in  l^nT  upon  its  merits,  whether  their  ancestors  ever  heard 
of  such  subject  or  not.     It  is  further  submitted  that  the  prece<lents 
in  United  Staters  history  are  all  against  the  unconstitutionality  of 
the  annexation  of  noncontiguous  territory.     Alaska  is  separated 
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/fom  the  United  States  by  a  vast  foreign  territory,  Midway 
Island  is  approximately  three  thousand  miles  from  the  AmericaE 
cc*^.jbL  The  Aleutian  Islands,  reaching  almost  to  the  Asiatic  coast, 
ex: trend  t\^Tlve  hundred  miles  west  of  Alaska,  and  the  gnano 
islands   are   scattered   all  over   the  Pacific   and  the   Caribbean 


§    151,  The   Right  to  Annex  Based  en  the  Treaty  and  War- 
Making  Powers* 
-Ab  had  been  incidentally  indicated  in  the  preceding  pages,  the 
Supreme  Court  has  held  that  whether  or  not  the  right  to  admit 
States  into  the  Union  carries  with  it  the  power  to  acquire  new 
territory,  this  power  is  derivable  from  the  authority  of  the  Geii- 
^^al  Government  to  declare  and  carry  on  war,  and  to  enter  into 
^^eaties.     This  it  has  repeatedly  declared,  both  in  earlier  cases 
^^iid  in  the  recent  FO-callod  Insular  Cases. 

In  American  Insurance  Co.  v.  Cantei*^  Marshall  sayg,  without, 

^F^pareutly,  deeming  an  argument  necessary:   **  The  Constitution 

•Confers  absolutely  upon  the  government  of  the  Union  the  power 

^^^  making  war  and  of  making  treaties ;  consequently  tbot  govcrn- 

^*^^iit  possesses  the  jKjwer  of  acquiring  territory,  either  by  conquest 

'-*^**     treatv.'*  In  Fleminiic  v.   Pa^e^'^  Tanev  savs:    *' The   United 

*^*ates    .     ,    .     may  extend  its  boimdaries  by  conquest  or  treaty, 

^^^^*i    may  demand  the  cession  of  territory  as   the  condition  of 

f^^^ce,  in  order  to  indemnify  its  citizens  for  the  injuries  they 

*^^^.T-e  suffered,  or  to  reimburse  the  government  for  the  expenses 

^^     the  war,"     In  Stewart  v,  Kahn,^'*  the  court  say:    *' The  war 

P^>^v^^ji  and  the  treaty-making  power  each  carries  w*ith  it  authority 

y^     a^cquire  new  territory,''     And  in  United  States  v.  Huckabee^^ 

^^     is  declared:    ^' Power  to  acquire  territory  either  by  conquest 

^^    tx-eaty  is  vested  by  the  Constitulinii  in  the  United  States/' 

^^  S(fn.  Rpt  6S1,  55ili  Cong.,  2d  Sess.,  pp.  47,  49. 
*®  1  Pet  511;   7  L.  ed.  242. 
^^  O  How,  603;   13  L.  ed.  276. 
*^  11  Wall.  403;  20  L.  ed.  176. 
•^16  Wall.  414;  21  L,  ed.  457. 
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It  is  to  be  observed  that  in  none  of  these  cases  is  there  usj 
argument  to  show  just  why,  and  in  what  manner,  the  aoquiiiog 
of  the  foreign  territory  is  a  necessary  or  proper  means  Ij  whidi 
war  may  be  carried  on,  or  treaties  entered  into.  In  fact  it  vill 
be  seen  that  the  acquiring  of  foreign  territory  has  been  treated 
as  a  result  incidental  to,  rather  than  as  a  means  for,  the  eanyiif 
on  of  war  and  the  conducting  of  foreign  relations. 

This  leads  us  to  the  consideration  of  the  doctrine  which,  con- 
stitutionally speaking,  appeals  to  the  author  as  the  soundest  mode 
of  sustaining  the  power  of  the  United  States  to  acquire  territory, 
as  well  -as  the  one  which,  in  application,  affords  the  freest  scope 
for  its  exercise.    According  to  this  doctrine,  the  right  to  aeqnire 
territory  is  to  be  searched  for  not  as  implied  in  the  powa  to 
admit  new  States  into  the  Union,  or  as  dependent  specificiDy 
upon  the  war  and  treaty  powers,  but  as  derived  irom  the  fact 
that  in  all  relations  governed  by  the  principles  of  Intenutioiial 
Law  the  General  Government  may  properly  be  construed  to  hm, 
in  the  absence  of  express  prohibitions,  all  the  powers  poasessed 
generally  by  States  of  the  World.    This  doctrine  thus  is  that  the 
control  of  foreign  relations  being  exclusively  vested  in  the  United 
States,  that  government  has  in  the  exercise  of  this  jurisdiction 
the  same  power  to  annex  foreign  territory  that  is  possessed  hj 
other  sovereign  States.     The  argument  in  support  of  this  dofr 
trine  has  already  been  given  in  Section  36  of  this  treatise. 

In  one  instance  at  least,  the  United  States  has  acquired  tern- 
tory  under  an  authority  which  could  not  be,  and  was  not  alleged 
to  be,  derived  from  the  treaty-making  power  or  from  any  other 
specific  express  power,  but  was  upheld  by  the  Supreme  Court  is 
based  upon  the  general  sovereignty  of  the  nation  in  all  that  faHi 
within  the  field  governed  by  international  law. 

In  185G  Congress,  by  a  statute  which  was  re-enacted  in  the 
Revised  Statutes,  declares  that  whenever  any  citizen  of  the  United 
States  shall  discover  a  deposit  of  guano  on  any  island,  rod,  or 
key  not  within  the  lawful  jurisdiction  of  any  other  gavemmwt, 
and  shall  take  possession  thereof,  such  island,  rock,  or  key  niv» 
at  the  discretion  of  the  President,  ^'  be  considered  as  appertainiif 
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fo  tie  rnitetl  States/'     FurtLermore,  the  act  goes  on  to  declare 
ail  crimes  committed  on  such  island,  rock,  or  key  to  be  piinishable 
ficeordiiig  to  United  States  law  in  the  federal  courts.     Ujx>n  one 
clones  being  competed  of  murder  under  the  provisions  of  this 
statute  he  took  an  appeal  to  the  Supreme  Court  upon  the  ground 
^l^at  the  federal  law  and  fe<leral  court  could  not  tako  cognizance 
^f    acts  committed  on  the  island  in  question  because  that  island 
^'as  not  constitutionally  a  part  of  the  United  States.     In  over- 
-'"^ling  this  plea  the  Supreme  Court  spoke  as  follows:    "By  the 
^^w  of  nations,  recognized  by  all  civilized  States,  dominion  of 
^e\v  territory  may  be  acquired  by  discovery  and  occupation,  as 
^"^ell  as  by  cession  or  conquest;  and  when  citizens  or  subjects  o£ 
^^e  nation,  in  its  name  and  by  its  authority  or  with  its  assent, 
taJwe  and  hold  actual,  continuous,  and  useful  possession  (although 
Only  for  the  purpose  of  carrying  on  a  particular  business,  as  catch- 
ing and  curing  fi^h,  or  working  mines)  of  territory  unoccupied 
t>y   any  other  government  or  its  citizens,  the  nation  to  which  they 
l>^long  may  exercise  such  jurisdiction  and  for  such  poriod  as  it 
s^es  lit  over  territory  so  acquired.     This  principle  affords  ample 
^Warrant  for  the  legislation  of  Congress  concerning  Guano  Island. 
•     .     Who  is  the  sovereign,  de  jure  or  de  fncto^  of  a  territory 
^s    not  a  judicial,  but  a  political  question,  the  deterniinatiou  of 
"^^Ixich  by  the  legislative  and  executive  departments  of  any  govern- 
^^ent  conclusively  binds  the  judges,  as  well  as  all  other  officers, 
citizens,  and  subjects  of  that  government.     This  principle  has 
always  been  upheld  by  this  court,  and  has  been  affirmed  under 
^  great  variety  of  circumstances."  ^* 

This  case  thus  not  only  prnctically  upheld  the  right  of  the 
'-^ted  States  to  acquire  territiir}^  by  discovery  and  occupation, 
*^*Ut  applied  the  principle  that  the  United  States  may  exercise  a 
power  not  enumerated  in  tlu*  Constitution,  provided  it  be  an  inter- 
actional power  geuertdly  possessed  bv  sovereif]^n  States."^ 

•*  jQftes  V.  i:ntted  States,  137  U.  S.  202;  11  Sup.  Ct- Rep,  80 ;  S4  L.  ed.  mi, 

^  A  clear  statement  of  the  power  of  the  United  States  to  jinnex  territory 

^<*sniBe  of  its  national   sovereifrntv  was   znad^  hj  Senator   Foraker,  in  the 

^^it^d  States   Senate  July   L   1^98,   in   a   debate   with   reference  to  the  an- 

^^^^tion  of  Hawaii.     Speaking  of  the  original  thirteen  States  before  they 
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§  152,  Power  of  the  United  States  to  Alienate  Territory. 

Tile  sul)je<?t  will  be  discussed  in  Cliapter  XXXV  of  this  treat 

came  into  the  Unioii,  he  said:  **  Kach  oue  of  thOiie  soverdgQ  SULt 
evtry  power  tUat  sovereignty  enjoja  ordinarily,  and  amoag  ibe  pow 
enjoyed  by  ettch  one  of  the  sovereign  States  was  tlie  power  to  nmk^ 
with  foreign  nationa,  and  any  kind  of  a  treaty  it  might  choose  to 
because  there  woa  no  restriction  unless  by  itself  upon  the  exercise 
power.  It  could  make  war;  it  could  make  a  treaty  for  the  acquisittoil 
territory;  it  could  annex  in  any  way  it  saw  fit  to  annex.  But,  Mr.  Presid 
no  Senator  will  contend  here  that  any  State  in  this  Union  Ua»  that 
now,  Tliat  power  has  been  lost  to  each  and  every  StaU?  of  the  Unioa 
the  price  fur  coming  into  the  Union,  it  was  required  to  surrender  it*] 
Constitution  of  the  United  States  prohibits  to  the  States  the  exercise 
treoty-roaking  power  with  foreign  nations.  It  prohibits  all  kindi  of 
actions  on  the  part  of  States  with  foreign  nations.  No  State  could 
teriitory  by  treaty  in  any  other  niaoncr.  Therefore  each  one  of  the  St 
in  the  Union  has  surrendered  that  power  of  sovereignty*  No  one  of  t 
has  it.  Are  we  to  be  told  that  that  inherent  power  of  sovereignty,  wl 
every  State  enjoyed  before  it  came  into  the  Union,  Ima  been  lost  to  the  St 
and  has  not  been  given  to  any  other  power!  What  has  become  of  it?  \V, 
has  it  goneT  Our  contention  la  that  when  to  the  States  wsis  deni« 
power,  which  they  bad  a  right  in  exercise  as  a  sovereign  power,  it 
Implication  to  the  General  Government  among  the  implied  powers, 
i§  not  any  '*  higher  law."  It  seems  to  me  it  is  but  the  necessary  and  f^i 
nmte  result  of  a  fair  construction  of  the  provisions  of  the  Constitution*" 

This  theory  has  been  declared  by  several  puiblicists,  and  in  a  num!^ 
ohitvr  dicia^  of  the  Supreme  Court.  Tims  Magtxm  in  his  Report 
War  Department  on  the  **  Legal  Status  of  the  Territory  and  Inhabit 
the  lalands  Acquired  by  the  United  States  During  the  War  with  Spain/ 
"The  United  States  derives  the  right  to  acquire  territory  from  the  fao 
it  is  a  nation;  to  speak  more  definitely,  a  sovereign  nation.  Such  a 
has  an  Inherent  right  to^acquire  territory^  similar  to  the  inherent  righ.1 
ft  person  to  acquire  property.*'  So  aNo  Mr.  Charles  A*  Gardner  de 
'*  The  nation  needs  no  express  grant  of  power  for  any  international  act.  ] 
The  right  to  acquire  territory  irrespective  of  its  situs,  contiguous  or  fa 
by  conquest,  treaty^  purchase  or  discovery,  is  an  acknowledged  and 
establii^hed  attribute  of  sovereignly  and  has  been  exercised  by  sovereignt 
the  beginning  of  recorded  history.  No  one  pretends  that  the  right  ia 
cally  enumerated  in  the  Constitution.  Hence  it  remains  an  attribute 
eovereign  people,  and  Cnngre.«3  and  the  President,  the  sole  agenta  and*] 
tees  of  that  sovereignty,  have  exclusive  and  unrestricted  power  to 
it.  I  advance  the  proposition  with  deference  that  this  right  is  St^rl 
primary  end  substantive  attribute  of  sovereifrnty,  as  is  the  right  of  natii 
existence  or  self-defenee ;  and  I  shall  regard  it  in  this  discussion 
primary  and  fundamental  authority  for  territorial  expansion/*  <  Pa 
entitled  "  Our  Right  to  Acquire  and  Hold  Foreign  Territory."  Published  ', 
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For  an  excellent  argument  for  the  support  of  the  position  here  taken  see 
alac*  the  prize  essay  of  Mr.  VV.  H.  Bikle,  entitled  **  The  Constitutional  Power 
of  Congiess  Over  the  Territory  of  the  United  States/'  and  published  as  a 
supplement  to  the  American  Law  Register  for  August,  1001.  See  also  Butler, 
"The  Treaty -Making  Power  of  the  United  States."  Butler  declares  his 
O]iinion  to  be:  ''That  the  treaty-making  power  of  the  United  States,  as 
▼ested  in  the  Central  Government,  is  derived  not  only  from  the  powers  ex- 
pressly conferred  by  the  Constitution,  but  that  it  is  also  possessed  by  that 
government  as. an  attribute  of  sovereignty,  and  that  it  extends  to  every 
subject  which  can  be  made  the  basis  of  negotiation  and  contract  between 
any  of  the  sovereign  powers  of  the  world,  or  in  regard  to  which  the  several 
States  of  the  Union  themselves  could  have  negotiated  and  contracted  if  the 
Constitution  had  not  expressly  prohibited  the  States  from  exercising  tlie 
treaty-making  power  in  any  matter  whatever  and  vested  that  power  ex- 
elusivcly  in,  and  expressly  delegated  it  to,  the  Federal  Government." 


CHAPTEB  XXnL 

.  THE  MODES  IN  WHICH,  AND  PURPOSES  FOR  WHICH,  TERRITOEY 
MAY   BE  ACQUIRED  BY  THE  UNITED  STATES. 

§  153.  Constitutional  Modes  of  Acquiring  Territory. 

Having  shown  the  constitutional  power  of  the  United  States 
to  acquire  territory  whether  by  treaty,  conquest,  or  discovery  and 
occupation,  we  now  approach  the  question  as  to  the  modes  by 
which  this  federal  authority  may  be  exercised. 

A  history  of  the  territorial  expansion  of  the  United  States 
shows  that  territories  have  been  annexed  in  three  different  ways: 
(1)  by  statute,  (2)  by  treaty,  and  (3)  by  joint  resolution. 

The  process  of  extending  American  sovereignty  by  simple 
statute  and  executive  action  authorized  thereby  was  illustrated, 
as  we  have  just  seen,  in  the  case  of  the  Guano  Islands.  The 
annexation  of  territory  by  treaty  has  been  the  method  most  usually 
employed.  The  Louisiana  Territory,  Florida,  Alaska,  the  Mexi- 
can cessions,  the  Samoan  Islands,  Porto  Rico,  and  the  Philippines 
were  obtained  in  this  manner.  The  constitutionality  of  this  mode 
of  acquisition  has  already  been  discussed. 

§  154.  Annexation  by  Joint  Resolution, 

In  two  instances,  that  of  Texas  in  1845,  and  Hawaii  in  1898, 
the  sovereignty  of  the  United  States  has  been  extended  over  new 
territory  by  means  of  a  Joint  Resolution  of  the  Houses  of  Con- 
gress. In  the  case  of  Texas  an  attempt  had  been  made  to  annex 
the  State  by  treaty,  but  this  effort,  requiring  a  two-thirds  favor 
able  vote  in  the  Senate,  had  failed.  Thereupon  the  same  end 
was  secured  by  a  Joint  Resolution  which  needed  but  a  simple 
majority  vote  in  each  of  the  two  branches  of  the  national  legis- 
lature, with,  of  course,  the  approval  of  tho  President.  This  reso- 
lution provided  that  "'  Congress  doth  consent  that  the  territory 
pro])erly  included  within  and  rightfully  belonging  to  the  Republic 
of  Texas  may  be  erected  into  a  new  State  to  be  called  the  State 
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of  Texas  witli  a  republican  form  of  goTenunent  to  be  adapted  by 
tbe  peaple  of  said  republic,  by  deputies  in  canventiou  assembled, 
'with  the  consent  of  the  existing  government,  in  order  that  the 
sjuxLe  may  be  admitted  as  one  of  the  States  of  the  Union,"  Upon 
Xejcas  taking  the  action  called  for  by  this  clatiae,  Congress  later 
by  Joint  Resolution  declared  Texas  one  of  the  States  of  the  Ameri- 
ca.li  Union* 

The  peculiarity  of  the  annexation  of  this  State  was  not  simply 
that   it  came  under  American' sovereignty  by  Joint  Resolution 
bat    that  it  l»ecame  at  once  one  of  the  States  of  the  Union,  and 
ttus    never  had    the  tranaHitional   territorial   status.      This   fact^ 
indeed^  gave  additional  constitutional  support  to  the  action  of 
Congress  in  the  matter,  for  to  that  body  is  given  by  the  Constitu- 
tion   rhe  right  to  admit  new  States  into  the  Union,  and,  therefore, 
Its     odmission  of  Texas  to  fellowship  with  other  American  com- 
Oion^ealths  might  easily  l>e  construed  as  a  legitimate  exercise  of 
to  at  power. 

Tie  acquisition  of  the  ITawaiian  Islands  was  another  instance 
^^     tie  extension  of  the  United   States  sovereignty  by  a  simple 
•'Oint  Resolution  of  the  tw^o  branches  of  Congress.     In  this  case, 
^^^^^^ever,  the  islands  were  not,  as  was  Texas,  admitted  as  a  State 
*^^*     States  of  the  Union,  but  were  simply  annexed  as  a  territory. 
Tlie  constitutionality  of  the  annexation  of  Hawaii,  by  a  simple 
'^-^islative  act,  was  strenuously  contested  at  the  time  both  in  Con- 
S'^^^^s  and  by  the  press.     The  right  to  annex  by  treaty  was  not 
^^'nieJ,  but  it  was  denied  that  thi^  might  be  done  by  a  simple 
^^^"Sisliitive  act.     The  incorporation  of  one  sovereign  State,  such  as 
*^B    Hawaii  prior  to  annexation,  in  the  territory  of  another,  is, 
\       ^^^as  argued,  essentially  a  matter  falling  within  the  domain  of 
^^tromatianal  relations,  and,  therefore,  beyond  the  reach  of  legis- 
^^"v^e  acts-     Only  by  means  of  treaties,  it  was  asserted,  can  the 
^"'^tions  between  States  be  governed,  for  a  legislative  act  is  neces- 
^Ij  without  extratc^rritorial  force — ^  confined  in  its  operation 
*^    ttae  territory  of  the  State  by  whose  legislature  it  is  enacted,    Ta 
^^^^^^t  this  point  Senator  Foraker  argued   that   tliough   a   treaty 
^■'^^y'  be  the  proper  mode  for  annexing  a  portion  of  the  territory 
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of  another  State,  it  is  inappropriate  when  an  entire  Slate  if' 
annexed  by  anothen  "  I  agree/'  lie  said,  *'  with  Senators  on  tk 
other  side  that  a  treaty  is  a  contract  —  that  has  been  yotu  eoD- 
tention  throughout  —  until  the  treaty  has  been  signed  on  both 
8ides#  The  very  minute  that  is  done  one  of  the  parties  is  gone, 
and  there  is  no  continuing  contract  Therefore  it  b  simply  ^H 
cesaion  on  their  part  and  an  acceptance  on  ours,  and  it  might  W^ 
done  just  as  well  by  legislation  as  otherwise," 

In  the  report  made  March  IG,  1808,  by  the  Senate  Committee 
on  Foreign  Ilelations^  in  favar  of  the  Joint  Resolution  of  Aimesa- 
tion,  the  annexation  of  Texas  was  cited  as  a  precedent  and  in 
addition  the  assertion  made  that  for  annexation  the  consent  ot 
the  government  of  the  annexed  territory  is  needed  but  not,  neces- 
sarily, that  of  its  populaca^ 

i  Senate  Report  S81,  5dth  Cong.,  2d  Sesa. 

i*'  This  Joint  Htrsolution  [annesjng  Texas],**  the  Committee  declare  "cleirly 
esiablUheB  the  precedent  that  Congress  has  the  power  to  annex  a  foreign 
State  to  the  territory  of  the  United  States,  either  hj  assenting  to  a  tretty 
of  annexation  or  by  agreeing  to  ftrticlea  of  annexation  or  by  act  of  Confres 
bttged  upon  the  consent  of  such  foreign  government  obtained  in  any  au- 
thentic way.  No  exercise  of  power  could  be  more  supreme  than  that  under 
which  Texaa  was  annexed  to  the  United  States,  either  as  to  its  scope  or 
th«  manner  of  the  annexation  or  the  choice  of  conditions  upon  which  Conyress 
would  merge  the  sovereignty  of  an  imlependent  republic  into  the  supremacy 
of  the  United  States.  Tlie  act  also  establisbe3  the  fact  that  a  treaty  with 
a  foreign  State  which  declares  the  consent  of  such  State  to  be  annexed  U 
the  United  States,  although  it  is  rejected  by  the  Senate  of  the  United  Stsii^, 
is  a  sufficient  expression  and  authentication  of  the  consent  of  such  foreign 
State  to  authorize  Congress  to  enact  a  law  providing  for  annexation,  which, 
when  complied  with,  is  effectual  without  further  legislation,  to  xtifr^  tk 
floi^i'rejgnty  of  such  independent  State  into  a  new  and  different  relmtioc  to 
the  Unit^^d  States  and  toward  its  own  people.  It  further  ea  tab  It  she*  the 
fact  that  Congress,  in  legislating  u|>on  the  question  of  the  annexation  of  i 
foreign  State,  rightfully  acts  upon  the  consent  of  fluch  State,  as  the  sovfreigB 
representative  of  its  people,  and  that  the  power  of  Congress  to  eoaipleU 
the  annexfltion  of  such  foreign  State  depends  alone  upon  the  sovereign  will  and 
consent  of  such  State,  given  and  expressed  through  its  organi;^  tribunaK 
It  further  establLshes  the  fact  that  Congress  cannot  acquire  the  right 
jurisdiction  to  annex  a  foreign  and  independent  State  through  a  vot*'  of  I 
majority  of  its  people,  in  opposition  to  the  will  of  its  constituted 
thorities.  It  is  the  constitutional  power  of  Congress  that  operates  to  sa 
foreign  territory.     Such  a  proceeding  on  the  part  of  Congress  as  the  tot- 
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The  assertions  here  made  by  the  Committee  that  the  annexation 
o^  "Xexas  constituted  a  precedent  for  annexation  by  legislative  act, 
th^  consent  of  the  constituted  governmental  authorities  of  the 
anxiexed  territory  being  obtained,  is  open  to  question.  For  it 
it  -^vill  be  remembered  that  Texas  was  admitted  directly  into  the 
Uiaion  as  a  State,  and,  therefore,  its  admission  eonld  be  upheld 
as  ^n  exercise  of  the  power  given  to  Congress  and  the  President 
to    «,dmit  new  States  into  the  Uniom 


§     ISS.  Consent  of  Inhabitants  of  Annexed  Territory  not  Re- 
quired. 

-As  to  the  question  whether  it  be  necessary  to  obtain  the  con* 
*^Xit;  of  the  inhabitants  of  the  territories  to  be  annexed,  it  maj 
'^^    said  that  this  is,  or  may  be,  a  matter  of  justice  and  liolitical" 
^■^T^ediency  but  not  of  legal  necessity.     The  act  of  anncxatiof* 
t>^ixig,  ex  hypothesis  legislative,  its  legal  force  is  derived  fro 
t«o  T)ody  which  enacts  it,  and  it  would  be  an  error  to  hold  iU  U 
io:i-oe  necessarily  dependent  upon  a  consent  obtained  from 
other  source*     There  would,  of  course,  be  no  le^al  ubjectioB 
Congress  providing,  should  it  see  fit,  that  the  going  into  etlmti 
a^ix    ^(^i  of  annexation  should  be  dependent  upon  it«  approral 
^*^o    inhabitants  of  the  territory  to  be  annexed,  juit  ii  m 
Enabling  acts"  for  the  admission  of  Territorieii  as  SUiUm^ 
*^^    tciany  of  its  acts  with  reference  to  the  Indians,  it  prmiim\ 
^^   consent  of  those  directly  concerned  shall  Ijc  ohtmm^L    ,m 
^^is  is  not  a  matter  of  legal  necessity*     It  is  not  a  4iTimmwr§ 
*^legation  of  l^slative  power,  either  of  which  ifOcU  l»  mrm 
^^''^•ilv  unconstiUitionaL 

^^aloQ  cif  the  q^ii«stion  ta  vote  of  the  peopU  of  radi  #  6|i 
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Nor  is  there  any  principle  of  public  law,  or  general  precedent 
from  our  own  practice  that  requires  the  consent  of  the  population 
of  an  annexed  territory  to  be  obtained.  In  none  of  the  instances, 
except  that  of  Texas,  has  the  United  States  deemed  this  consent 
necessary.' 

As  we  shall  later  see,  it  is  quite  usual  to  provide  in  treaties  of 
annexation  that  the  people  of  the  territories  transferred  shall  have 
an  election  whether  they  shall  become  citizens  of  the  annexing 
State  or  retain  their  old  national  status.  But  this,  of  course,  is 
a  question  quite  distinct  from  the  transfer  of  the  sovereignty  over 
the  territory  in  question. 

Though  it  thus  appears  that  territory  may  be  annexed  with- 
out the  consent  of  the  people,  it  has  not  yet  been  shown  that, 
in  fact,  a  legislative  act  is  constitutionally  adequate  for  the 
purpose.  It  has  been  shown  that  the  admission  of  Texas 
by  a  Joint  Resolution  of  Congress  directly  into  the  Union  as  a 
State  could  be  justified  as  an  exercise  of  the  power  given  to 
Congress  by  the  Constitution  to  admit  new  States  into  the  Union, 
and  did  not,  therefore,  establish  a  precedent  for  the  annexation 
of  Hawaii.  To  the  author's  mind  the  annexation  of  Hawaii  bv 
Itiiislativc  act,  was  constitutionally  justified  upon  the  same  ground 
that  the  extension  of  American  sovereignty  by  statute  over  the 
Guano  Islands  was  justified;  namely,  as  an  exercise  of  a  right 
springing  from  the  fact  that,  in  the  absence  of  express  constitu- 
tional prohibition,  the  Uniteil  States  as  a  sovereign  nation  has  all 
the  power  that  any  sovereign  nation  is  recognized  by  international 
law  and  practice  to  have  with  reference  to  such  political  questions 
tt^  the  anne^xation  of  territory. 

In  addition  to  this  s«>urce  of  authority,  it  would  also  be  qnite 
ivasonable  to  anrue  that  the  annexation  of  the  Hawaiian  Islands 

*  MHwaii  w.\<  a?*':o\rN!  nt  the  r^iuest  of  the  Hawaiian  Govemmpnt  but  it 
vN*»MSv't  bo  Ssiid  t'lat  the  I'nite^i  States  made  a  favoring  popular  vote  ft 
sv»'Jiti»^n  rr*^:xv:vrt  to  annexation.  Upon  the  general  intematinnml  pncticc, 
x%v  S  V.»'^!0.  f'*  'y.t'^is.^itf  'frn*  r*3nncTQti(m,  1901.  Hall,  fntrmationni  Lar, 
4tS  *'v^  .  i^  ^^'  ?i^v-:  ""H:*  rrinoirU?  that  the  wishes  of  a  popnlatinn  ire 
i,w  V  xv»M<uV»v.  wS^-*.  t^-"*  t-^rr:t«'»ry  they  inhabit  is  ceded  has  not  been  idoptfd 
u    »»ix'M\*'-  vT  :.iw.   ii-^  .MT"  t  Ve  adopted  into  it  until  title  by  conquest 
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by  act  of  Congress  was  a  *'  necessary  and  proper  -'  measure  for 
the  military  defense  of  the  nation,  and  for  the  protection  and 
increase  of  our  foreign  commerce;  for  there  can  be  no  question 
but  that  a  conceived  military  and  commercial  need  was  one  of 
tbe  strongest  of  the  motives  that  operated  to  bring  about  the 
aniiexation.* 

The  question  as  to  the  constitutionality  of  the  annexation  of 
Te^xas  or  of  Hawaii  has  never  been  directly  raise^I  and  passed 
upon  by  the  Supreme  Court  of  the  United  States,  In  fact,  how- 
ever, the  court  has  of  course  impliedlj'  re<-0guizcd  the  validity  of 
^e  annexation  both  of  Texas  and  Hawaii  in  every  case  in  which 
It  has  enforced  the  laws  of,  or  federal  laws  relating  to,  these  terri- 
tories. That  the  point  has  not  been  dlrorMly  raised  is  due  to  the 
principle  uniformly  declared  by  the  court,  when  the  point  has, 
iQ  other  instances,  been  raised,  that  the  territorial  limits  of  sov- 
^^f^ignty  is  a  question  the  decision  of  which  by  the  political 
branches  of  the  government  is  absolutely  binding  upon  its 
judieiary. 

*  Tlie  Cominittcie  (Senate  Koport  681,  55th  Cong.,  2d  Seas, J  in  its  report 
^•^voi'jng  annexation  of  Hawaii,  my:  *'As  the  pbtct* — llie  <mlv  nne  —  in  tlit? 
^ortli  Pacific  Oc<^an  for  the  concentration  of  cable  lines;  for  obtainini^  coal, 
**^ater,  or  provisioiia  for  ships;  for  the  repair  of  vessels;  or  for  the  storape 
^^  S^'^ods  in  bond*  or  otherwise,  frora  all  countries  for  the  purposes  of  trade 
**''^'uiid  the  whole  circuit  of  tlie  coasts  of  the  Pacific  Ocean;  and  with  ita 
^umc*roua  i-landi,  the  Hawaiian  lalands  are  the  central  point  of  diatribi^tion 
^nich  can  have  no  possible  competitor.  This  enormous  advantage  to  our 
ti'sido  in  the  inlands  and  across  the  Pacific  Ocean  inu*t  \te  felt  by  every  in- 
/^^^trr  in  i\w  United  States,  Their  *eparatinn  by  a  distance  of  2.000  miles 
■"o^n  all  other  lands,  and  their  central  location  as  to  every  p^dnt  on  the 
^^'a't  arc  of  the  circle  that  extends  from  the  Mexican  border  almost  to  the 
^*^st  of  Siberia,  the  Pacific  frontier  of  Alaska,  Washington,  Oregon*  und 
""nfornia,  makvs  the  Hawaiian  Islands  the  must  important  point  in  the 
^^*     of  the    Western    Hemisphere   for   the    fostering  and    protection   of   our 

"^t^Ise  and  foreign  commerce*  As  ships  of  war  are  the  necessary  com- 
"  ^inent  of  ships  of  commerce,  these  ^eat  advantages  belonging  to  the 
^^^S^aphical   location  of  the  TXawaiian   Islands   are  equally   indiapensHble   to 

^  'Su%y,  an  the  protect^>r  of  oiir  comm<^rre,  eoming^  from  both  the  Atlantic 
^  **    Pacific  Oceans.    On  the  commk^rrial  and  military  views  of  these  questions 

**  opinions  of  merchants  and  navigators,  »nd  of  our  naval  officers,  as  to 
^developments  and  necessities  of  the  future — ^as  jvt  unknown  —  are  our 
intelligent  and  aafest  guides.  The  Committee  can  appeal  to  these  sourcea 
^"i formation   and  safe  forecast  with  the  confidence  that  cornea  from  their 

'*^'^«t  unanimous  agreement." 
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With  reference  to  the  annexation  of  the  Philippine  IbIi^ 
the  point  was  raised  by  certain  '' Anti-Imperialists "  thit  tk 
United  States  did  not  get  a  valid  title  for  the  reason  that  Spain 
had  never  reduced  some  of  them  to  possession;  and  that,  as  to 
others,  at  the  time  of  transfer  neither  she  nor  the  United  States 
was  in  effective  occupation.  This,  however,  is  not  a  qnestioii  of 
constitutional,  but  of  international  law  —  one^  that  is,  tlitt  a 
foreign  power  might  possibly  raise,  but  which  oould  not  be  eoi. 
sidered  in  our  courts. 


CHAPTER  XXIV. 

•3-1^1:  COXSTITUTIOXAL  SOURCES  OF  THE  POWER  OF  CONGRESS  TO 
GOVERN  THE  TKHKITORIES. 

§     368.  Power  to  Govern  Territories  not  Questioned. 

There  has  never  been  any  question  as  to  the  power  of  the  United 
^^3 tales  tu  govern  the  territories  possessed  or  acquired  bv  it  aud 
^23.0 1  inchided  within  the  limits  of  any  of  the  intlividoal  Statt^. 
Tfae  only  question  has  lieen  as  to  the  source  aud  exteut  of  this 
T>o^wer.  This  federal  authority  to  govern  has  been  derived  from 
t:liree  sources:  (1)  The  express  power  given  to  Congress  ''  to  dis- 
ix>se  of  and  make  all  needful  rnk^s  and  regulations  respecting  the 
t:^Tritory  or  other  property  belonging  to  the  United  States;'* 
(^_)  The  implied  power  to  govern  derived  from  the  right  to 
*^^qtiire  territory;  and  (3)  The  power  implied  from  the  fact  that 
^he  Stales  admittedly  not  having  the  power,  and  the  power  having 
to  exist  somewhere,  it  mnst  rest  in  the  Federal  Government, 

All  three  of  these  sources  of  authority  have  been,  at  different 
tiTiieSy  reeognizetl  by  the  Supreme  Court. 

The  earliest  case  is  that  of  Sere  v.  Pitot/  ♦lecided  in  IBIO,  with 

^^ferenee  to  the  Territory  of  Orleans,     In  his  opinion  Marshall 

^^^ys:     **  The  power  of  governing  and  legislating  for  a  territory  is 

tlxe  inevitable  conseqnence  of  the  right  to  acquire  and  hold  prop- 

^^^y.      Could  this  position  be  contested,  the  Constitution  of  the 

^  ^ited  States  declares  that  ^  Congress  shall  have  the  power  to 

dispose  of  and  make  all  ueni^^ilful  rules  and  regulations  respecting 

*^^  territory  and  other  property  belonging  to  the  United  States.' 

-^*^cor«liiigly,  Ave  find  Congress  possessing  and  exercising  the  abso- 

^^^  and  undisputed  power  of  governing  and  legislating  for  the 

'^^i'l'itory  of  Orleans.     Congress  has  given  them  a  kgislatiire,  an 

^eeutive,  and  a  jutlioiary,  with  snch  powers  as  it  has  been  their 

^^1  to  assign  to  those  departments  reapectively.'* 


*^    Cr.  332  J  3  L.  ed.  240* 
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From  this  it  will  be  seen  tliat  both  tlie  tirst  anJ  second  source* 
of  authority  mentioned  above  are  relied  upon.  Marshall  himself 
ia  plaiiilj  of  the  opinion  that  the  power  to  govern  is  a  necessary 
incident  to  the  power  to  acquire,  but  indicates  that  this  riew  may 
possibly  be  contested. 

In  American  Insurance  Co,  v.  Canter,'  decided  in  1828,  with 
reference  to  the  government  of  Florida,  llarshall  uses  the  follow- 
ing language:  *'  In  the  meantime  [until  it  is  admitted  as  a  State] 
Florida  cotitiinies  to  be  a  Territory  of  the  Unite<l  States;  gov* 
crned  by  virtue  of  that  clause  which  empowers  Congress  '  to  make 
all  needful  rides  and  regulations,  respecting  the  territory,  or  other 
property  belonging  to  the  United  States,'"  He  adds,  however: 
*•  Perhai>s  the  power  of  governing  a  territory  belonging  to  the 
United  States  which  has  not,  by  becoming  a  State,  acquired  the 
means  of  self-government,  may  result  necessarily  from  the  fact^ 
that  it  is  not  within  the  jurisdiction  of  any  particular  State,  and 
is  within  the  power  and  jurisdiction  of  the  United  States,  The 
right  to  govern  may  be  the  inevitable  consequence  of  the  right  to 
acquire  territory.  Whichever  may  l>e  the  source  whence  the  power 
Is  derived,  the  possession  of  it  is  unque^ioned/' 

Here,  then,  all  three  of  the  possible  sources  of  the  authority  of 
Congress  to  govern  acqinre<l  territory  are  referred  to,  though  the 
two  latter  are  only  suggested  as  possil»le  sources. 

In  United  States  v,  Gratiot,^  dcx*idetl  in  1840,  it  is  declared: 
**  The  term  territory  as  here  used  [Art  IV,  Section  III]  is 
merely  descr!|itive  of  on©  kind  of  property;  and  is  equivalent  to 
the  word  lands.  And  Congress  has  the  same  power  over  it  as 
over  any  other  property  belonging  to  the  United  States;  and  this 
power  is  vested  in  Congress  with<»nt  limitation;  and  has  l3een  con- 
sidered the  foundation  upon  which  the  territorial  governments 
rest-" 

In  Cross  V,  Harrison,^  decided  in  1853,  witli  reference  to  terri- 
tory acquired  from  Mexico,  the  court  say:  "The  territory  had 
l)een  ceded  as  a  conquest,  and  was  to  l>p  preserved  and  governed 

*l  Pet.  511;  7  U  ed.  242. 
114  Ppt.  526;   10  L.  ed.  573, 
4  16  How.  164;  14  L.  ed.  8Sd. 
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as  such  until  the  sovereignty  to  which  it  had  passed  had  legislated 
for  iu  That  sovereignty  was  tlie  United  Stat^^s,  under  the  Con- 
stitution, by  which  power  had  been  given  to  Congress  to  di^poee 
of  and  make  all  needful  rules  and  regulations  respecting  territory 
and  other  property  belonging  to  the  United  States.*' 

In  United  States  v.  Guthrie/  decided  in  1S54,  Justice  McLean 
in  a  dissenting  opinion  declared :    *"  The  power  under  which  the 
territorial  governments  are  organized  is  a  matter  of  some  con- 
troversy.     •     *     .     It  seems  to  me  tliat  the  power  to  govern  a 
territory  is  a  necessary  consequence  of  the  power  given  *  to  make 
,all  needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United   States,'     ^o  one  doubts  tho 
power  of  Congress  to  sell  tlie  public  lands  beyond  the  limits  of 
«ny  State;  and  this  renders  necessary  the  organization  of  a  gov- 
ernment for  the  protection  of  the  persons  and  property  of  the 
purchasers.    This  is  an  implied  power,  but  it  necessarily  results 
iJFrom  the  power  to  sell  the  public  lands."  ^ 


^  1S7.  Doctrines  of  the  Dred  Scott  Case, 

This  review  of  decisions  brings  us  chronologically  to  the  Dred 
S5cott  case.  Up  to  this  time,  it  must  be  observed,  that  tho  chief 
:»-eliance  for  the  power  to  govern  the  territories  had  been  the  grant 
^iDf  authority  contained  in  Article  IV,  Section  III,  It  is  further 
^•ro  be  observed  that  recourse  to  this  source  of  authority  is  subject 
to  the  possible  limitation  that  it  applies  only  to  territories  pos- 
^Siessed  by  the  United  States  at  the  time  the  Constitution  was 
-^^dopted,  and,  therefore,  that  it  cannot  be  appejiled  to  for  authority 
^fc-o  govern  areas  acquired  since  that  time;  also  that,  over  such 
'fcerritoriee  as  it  is  applicable  to,  it  does  not  grant  to  the  Govem- 
^xzaent  general  governing  powers,  but  only  such  as  are  necessary  and 
^f^^roper  for  di3|K>sing  of  and  regulating  the  public  lands  as  prop- 

UT  How.  284;   15  U  ed.  102. 

*lt  is  worthy  of  note,  that,  though  McLean  reUes  upon  an  express  grant 
^>f  power  given  Congress  in  Article  IV,  Section  111^  he  construea  this  to  be 
Tiol  a  direct  grant  of  governing  power,  but  of  a  power  to  dispose  of  lands 
"^whjcli  carries  with  it  the  implied  power  to  govera. 

23 
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erty,  ami  preparing  them  and  tlxeir  inliabitants  for  admission  lo 
tLe  Union  us  StatL's* 

This  was  the  position  assumed  by  the  majority  of  the  court  in 
the  great  case  of  Scott  v.  SauJford/  decided  in  1857* 

This  case  we  have  already  discussed  with  reference  to  its  bear- 
ing ii.]>on  citizenship  in  the  United  States.  We  have  now  to  ex- 
amine it  in  its  bearing  upon  the  status  of  territories. 

This  suit,  it  will  be  remembered,  was  one  brought  by  Dred  Scott^ 
a  negro,  who  had  been  owned  and  held  as  a  slave  in  the  State  of 
Missouri,  had  been  carried  by  his  master  first  to  the  State  of 
Illinois,  where  slavery  did  not  exist,  where  he  remained  for  two 
years;  then  to  the  Territory  then  kno\vTi  as  Upper  Louisianaj  from 
which  slavery  had  been  excluded  by  the  Missouri  Compromise 
Act  of  IS2O5  and  finally  brought  back  to  Missouri.  Scott  alleged 
that  by  being  carried  by  his  master  voluntarily  into  the  free  State 
of  Illinois  and  the  free  Territory  he  bei-ame  a  free  man.  He 
thereupon  brouglit  suit  in  the  nature  of  an  action  of  treepaBs 
against  his  master  for  restraining  his  liberty.  The  suit  was 
brought  in  a  federal  court,  the  jurisdietion  of  the  federal  court 
being  based  nf>on  a  divcrsitj*  of  citizenship,  Scott  claiming  to  be 
a  citizen  of  the  State  of  Missouri,  and  Sand  ford,  the  defendant, 
being  a  citizen  of  the  State  of  New  York,  The  plea  in  abatement 
that  Scott  was  not  a  citizen  of  a  State  within  the  constitutional 
sense,  has  already  been  considered  in  Chapter  XVII. 

A  plea  in  bar  was  filed  which  set  up  that  Scott  was  still  a 
slave,  and  that,  therefore,  no  legal  injury  had  been  done  him  by 
the  defendant ;  that  when  he  was  taken  into  Illinois  as  a  slave  and 
held  there  as  such,  and  brought  back  by  his  master  to  Missouri, 
his  status  as  fixed  by  the  laws  of  Missouri  was  not  changed ;  and 
that,  as  for  his  being  carried  into  the  free  Territory  of  Upper 
Louisiana,  Congrc?5s  had  had  no  constitutional  power  to  exclude 
slavery  therefrom,  as  it  had  attempted  to  do  by  the  Act  of  1820. 
It  was  in  passing  upon  tiis  last  point  that  the  court  found  it 
necessary  to  examine  as  to  the  constitutional  power  uf  the  TTnifed 
States  to  acquire  foreign  territory  and  to  govern  it  when  acquired* 
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The  case  was  first  argued  in  1856  and  at  that  time  the  majority 
of  the  court  were  of  the  opinion  tliat  it  would  not  be  necessary  to 
consider  the  question  whether  or  not  Scott  was  a  citizen,  but 
that  the  case  could  be  decided  upon  its  merits,  namely,  that  Scott, 
being  originally  -a  slave,  his  being  carried  into  Illinois  and  Upper 
Louisiana  did  not  affect  his  status  after  his  return  to  Missouri ; 
that,  in  other  words,  the  law  of  Missouri  as  determined  by  the 
highest  courts  of  that  State  should  govern  the  Supreme  Court  in 
its  disposition  of  the  case.  This  decision,  it  will  be  observed,  made 
it  unnecessary  for  the  court  to  pass  upon  either  the  question  as  to 
whether  a  free  n^ro  could  become  a  citizen  of  a  State  in  the  con- 
stitutional sense  of  the  term,  or  the  question  as  to  the  power  of 
Congress  to  prohibit  slavery  in  the  Territories.  To  Justice  Nelson 
was  assigned  the  preparation,  upon  this  basis,  of  the  opinion  of 
the  court,  and  the  individual  opinion  which  he  finally  read  was  the 
one  prepared  for  this  purpose.  In  this  opinion  he  said:  "In 
the  view  we  have  taken  of  the  case,  it  will  not  be  necessary  to 
pass  upon  this  question  [of  citizenship],  and  we  shall  therefore 
pass  at  once  to  an  examination  of  the  case  on  its  merits."  Justice 
Nelson  does  later  say,  however :  "  It  is  perhaps  not  unfit  to 
notice  in  this  connection  that  many  of  the  most  eminent  states- 
men and  jurists  of  the  country  en<tertain  the  opinion  that  this 
provision  of  the  Act  of  Congress  [of  1820],  even  within  the  Terri- 
tory to  which  it  relates,  was  not  authorized  by  any  power  under 
the  Constitution."  But  he  goes  on  to  say  thait  whether  it  was 
valid  or  not,  the  act  could  have  no  operation  or  effect  within  the 
limits  of  the  State  of  Missouri,  and  could  not,  therefore,  affect 
the  status  of  the  plaintiff  after  his  return  thither. 

A  second  argument  of  the  case  having  been  asked  for  and  had, 
five  justices  agreed  that  the  plea  in  abatement  was  not  properly 
before  the  court  and  that,  therefore,  the  case  would  have  to  be 
decided  upon  the  merits. 

With  the  judgment  of  the  court  as  to  the  effect  of  the  laws  of 
Congress  governing  the  Territory  of  Upper  Louisiana  and  of  the 
State  of  Illinois  upon  the  status  of  Scott  after  his  return  to 
Missouri  we  are  not  here  concerned.     That  which  does  concern 
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us  is  that  six  of  the  nine  justices  held  that  the  power  of  Coi 
over  the  Territories  was  of  such  a  limited  character  as  to  render 
unconstitutional  an  attempt  to  exclude  slavery  from  them. 

The  Chief  Justice,  who  was  among  those  who  took  this  .position, 
ai^gued  as  follows:  **  The  counsel  for  the  plaintiff  has  laid  much 
stress  u]K)n  tbat  article  in  the  Constitution  which  confers  on  Con- 
gress the  power  ^  to  dispense  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States/  but  in.  the  judgment  of  the  courts  that  pro- 
vision has  no  bearing  on  the  present  controversy,  and  the  power 
there  given,  %vhatever  it  may  be,  is  confined,  and  was  intended  to 
be  confined,  to  tlie  territory  which  at  that  time  belonged  to,  or  was 
claimed  by,  the  United  States,  and  was  within  their  boundaries 
as  settled  by  the  Treaty  with  Great  Britain,  and  can  have  no  in- 
fluence upon  a  territory  afterwards  acquired  from  a  foreign  gov- 
ernmcut  It  was  a  special  x^rovision  for  a  known  and  particular 
Territory,  and  to  meet  a  present  emergency,  and  nothing  more. 
A  brief  summary  of  the  history  of  the  times,  as  well  as  the 
ful  and  measured  terms  in  which  the  article  is  framed,  will 
the  correctness  of  this  proposition.''  ^ 


nore. 
canJ 


s  After  reviewing  tl*e  ci  renin  stances  leading  up  to  t?ie  ceasicm  by  the  ni- 
di vj  dual  Statea  to  the  Confederacy  of  their  claims  to  weatem  lands*  and 
after  ndvertliig  to  the  fact  tbat  the  Confederacy  had  no  constitutiaiml  pcrwcr 
to  accept  ilie  grant  or  to  enact  the  Northwest  Ordinance  of  17S7  for  iti 
governtnent,  he  says;  "  Thia  was  the  ^tatc  of  tilings  when  the  ConBtitution 
of  the  United  States  wa^  formed.  The  territory  ceded  by  Virginia  belunn^ 
to  the  several  confederated  States  as  common  property,  and  they  had  united 
in  estahlishing  in  it  a  system  of  government  and  Juris  prudence.  In  order  to 
prepare  it  for  admii?sion  as  States,  according  to  the  tenns  of  the  cessicv. 
They  were  about  to  dissolve  this  federative  Union,  and  to  surrender  a  porticdi 
of  tlieir  independent  sovereignty  to  a  new  government,  which,  for  certain  pur- 
poses, would  make  the  people  of  the  several  States  one  people*  and  which 
WM  to  \ye  supreme  and  controlling  within  its  sphere  of  action  throughout 
the  United  States;  but  this  government  was  to  be  can^fully  limited  in  its 
powers,  and  to  exercise  no  authority  beyond  those  expressly  granted  by  the 
Constitution,  or  necessarily  to  he  implied  from  the  language  of  the  instni- 
it»ent,  and  the  objects  it  "was  intended  to  accomplifh;  atid  as  this  league  of 
States  would,  upon  the  adoption  of  the  new  government,  cease  to  have  any 
power  over  the  territory,  and  the  ordijiance  tliey  had  agreed  upon  be  Incipahle 
of  execution,  and  a  mere  nullity,  it  was  obvious  that  some  provision  was 
necessary  to  give  the  new  government  sufficient  power  to  enable  it  to  carry 
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3Ct  has  often  been  stated  diat  ia  this  eade  Chiei  Justice  Tanej 
an^  aU  those  Justices  who  agreed  with  hiin,  held  that  the  United 
St.a.t:es  might  increase  iU  territory  only  by  the  admissiun  of  new 
St^t:e5a.  This  is  not  quite  correct.  These  justices  did,  indeed,  hold 
^tli£Lt;  foreign  territory  might  be  acquired  only  for  the  purpose  of 
adxxailting  new  States;  but  its  annexation  of  areas  with  this  end 
in  ^^iew  they  agreed  might  be  effected  by  an  exercise  of  the  treaty 

into    effect  the  objects  for  which  it  was  ceded,  and  the  compacts  and  ftgi^ee- 

■exi-ts  which  the  States  had  made  each  other  in  the  exercise  of  their  power 

of    sovereignty.     It  was  necessary  tliat  the  lands  should  be  sold  to  pay  the 

wii*    debt;   that  a  government  and  system  of  jurisprudcnoe  should  be  mam- 

taixied  in  it;  to  protect  the  citizens  of  the  United  States,  who  woiild  migrate 

to    til©  Territory,   in  their   rights  of   person   and  of   property.     It   was  alao 

nee^&iary  that  tiie  new  goTernment,  about  to  be  adopted,   should  be  author- 

iietl    to  maintain  the  claim  of  the  United  Statoa  to  the  unappropriated  lands 

^^    l^orth   Carolina   and   Georgia,   which    had  not   then  ibeen   ceded,   but   the 

«»»icm  of  which  was  confidently  anticipated  upon  eome  terms  that  would  be 

*n*ajiged   ibetween    the   General    Government    and    these    two    States*      And, 

Moreover,  there  were  many  articles  of  value  besides  this  property  ia  land, 

^'^ch^   as  arms,  military  stores,  munitions^  and  ships  of  war,  which  were  the 

•''inaion  property  of  the  States  when  acting  in  their  indepenflent  characters 

*«   ^Confederates,  which  neither  the  new  government  Bor  any  one  else  would 

^'^'^  a  right  to  take  possession  of,  or  control,  without  authority  from  them; 

'^^d    a  was  to  place  these  things  under  the  guardianship  and  protection  of 

*"e    ue^  government,  and  to  clothe   it  with   the  necessary  powers,  that  th« 

^laii^g  WAS  inserted  in  the  Constitution  which  gives  Congress   tl>e  power  'to 

^*^Po<e  of  and  make  al!  needful  rules  and  regulations  respectiog  the  territory 

^^    *5ther   property  belonging  to  tlie   United  States.'     It  wns   intended   for   a 

f"l>eci£c  purpose,  to  provide  for  the  things  we  have  mentioned.     It  was  to 

^nsfer  to  the  new  government  tlie  property  then   held  in  common  by  the 

^*tea^  and  to  give  to  that  government  power  to  apply  it  to  the  objects  for 

"^icb   it  had  been  destined  by  mutual    agreement   among  the  States  before 

|*^^*t"  leagae  was  dissolved^    It  applied  only  to  the  propt»rtv"  which  the  States 

^^**i  in  common  at  that  time,  and  baa  no  referent  whatever  to  any  territory 

^r   *Jt!ier  property  which  the  new  sovereignty  might  afterward"?  itself  acquire, 

**^   langiiagte  ueed   in  the  clause,  the  arrangement  and  combination  of  th« 

P^'w^fg^   and  the  somewhat  unusual   phraseology  rt  uses,  when  it   speaks  of 

political  power  to  be  exercised  in  the  government  of  the  Territory,  all 


the 


\n^\ 


ti 


*cate  the  design  and  meaning  of  the  clause  to  be  snch  as  we  have  men- 
'^fied*     It  doe^  not   speak   of   any  Territory,  nor   of  Territorie?.  hut   uaea 
"*njrmig^  which,  according  to  its  legitimate  meaning,  points  to  a  particular 
*»iiig.     The  power  is  given   in   relation  only  to  the  territory  of  the  ITttited 
^tea  —  that  is,  to  a  Territory  then  in  existence,  and  then  known  or  claimed 
*•  the  territory  of  the  United  States.     It  begins  its  enumerration  of  powers 
^U  ^  that  of  disposing  in  other  words,  making  sale  of  lands^  or  raising  mcmey 
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making  or  other  powers.  Upon  this  point  Taney  declared: 
"  There  is  certainly  no  power  given  by  the  Constitution  to  the 
Federal  Government  to  establish  or  maintain  colonies  bordering 
on  the  United  States  or  at  a  distance,  to  be  ruled  and  governed 
at  ita  own  pleasure;  nor  to  enlarge  its  territorial  limits  in  any 
way,  except  by  the  admission  of  new  States.  That  power  19 
plainly  given;  and  if  a  new  State  is  admitted,  it  needs  no  further 
legislation  by  Congress,  because  the  Constitution  itself  defines 
the  relative  rights  and  powers  and  duties  of  the  State,  and  the 
citizens  of  the  State,  and  the  Federal  Govennment.  But  no 
power  is  given  to  acquire  a  Territory  to  be  held  and  governed  per- 
manently in  that  character.  .  •  •  The  .power  to  expand  the 
territory  of  the  United  States  by  the  admission  of  new  States  is 
phiinly  given ;  and  in  the  construction  of  this  power  by  all  the 
departments  of  the  government,  it  has  been  held  to  authorize  the 
acquisition  of  territory  not  fit  for  admission  at  the  time,  but  to 
he  admitted  as  soon  as  its  population  and  situation  would  entitle 
it  to  admission.  It  is  acquired  to  become  a  State,  and  not  to  be 
held  as  a  colony  and  governed  by  Congress  with  absolute  author- 
ity; and  as  the  .propriety  of  admitting  a  new  State  is  committed 
to  the  sound  discretion  of  Congress  the  power  to  acquire  territory' 
for  that  purpose,  to  be  held  by  the  United  States  until  it  is  in  a 
suitable  condition  to  become  a  State  upon  an  e<pial  footing  with 
the  other  States,  must  rest  upon  the  same  discretion-  It  is  a 
question  for  the  political  department  of  the  government,  and  not 

from  them,  which,  ns  we  have  alreacly  said,  waa  the  main  obj^^rt  of  the 
cession,  ant!  whicli  ia  accordingly  th%  flrat  thing  provided  for  in  the  article* 
It  th<»n  gives  the  power  which  was  nccfssarilj  associated  with  the  disposition 
ami  sale  of  the  \tiiuh  —  that  is»  the  power  of  making  nctnlful  rules  nnd 
re^lmtions  re3[>ectiiig  the  Territory.  And  whatsoever  construction  may  now 
he  given  to  tlies43  word-*,  every  one,  we  think,  must  admit  that  they  are  not 
the  worda  usually  employed  by  stati'smen  in  giving  supreme  power  of  legis- 
lation, Tliey  are  certainly  very  unlike  the  words  usied  in  the  power  grants 
to  legislate  over  territory  which  the  new  government  might  afterwards  itself 
obtain  by  cession  from  a  State,  either  for  its  seat  of  government,  or  for 
forta,  magazinea,  arsenals,  dockyards,  and  other  needful  buildings.  .  .  ,  This 
view  of  the  aubjwit  is  confirmed  by  the  manner  in  wbicb  the  present  Govern- 
ment  of  the  United  States  dealt  with  the  subject  as  8<K>ii  as  it  came  into 
existence/' 
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tha  jtidicial;  and  whatever  the  political  department  of  the  govern- 
ment shall  recugnize  as  within  tbe  limita  of  the  United  States  the 
judicial  department  is  aUo  bound  to  recognize,  and  to  administer 
in  it  the  laws  of  tJie  L'nitexl  States,  so  far  as  thej  apply,  and  to 
maintain  in  the  territory  the  author! tj  and  rights  of  the  govern- 
ment; and  also  the  personal  rights  and  rights  of  property  of  in- 
^ridaal  citizens,  as  secured  by  the  Constitution.    All  wc  mean  to 
say  on  this  point  is*  that,  as  tht^re  is  no  express  regulation  in  the 
Coastitution  defining  the  power  which  the  General  Government 
may  exercise  over  the  person  or  property  of  a  citizen  in  a  territory 
tlius  acquired,  the  court  must  necessarily  look  to  the  provisions 
ind  principles  of  the  Constitution,  and  its  distribution  of  pow- 
ers, for  the  rules  and  principles  by  which  its  decision  must  be 
governed," 

With  the  exception  of  Justice  Curtis,  none  of  the  other  justices 

discussed  at  length  the  source  of  the  power  to  acquire  territory. 

Rve  of  the  other  justices,  however,  concurred  %vith  the  Chief 

Jnstiee  in  holding  the  Act  of  1920  unconstitutionalj  and,  there- 

^^^%    where  thcv  da  not  expressly  say  so,  may  be  presumed  to 

«8re  agreed  with  him  as  to  the  source  whence  and  the  purpose  for 

^weli  foreign  territory  might  be  acquired^  and  as  to  the  restric- 

tiOQ    Qf  tijg  authority  granted  by  Congress  by  Article  IV,  Section 

^^^    t-Q  the  territories  possessed  by  the  Unitefl  States  in  1787. 

'^tistice  Curtis  in  his  dissenting  opinion  declared  that  whatever 
Cout>^  there  may  have  been  as  to  the  power  of  the  United  States 
w  acquire  additional  territory,  four  precedents  and  several 
Ji^dioial  sanctions  had  established  its  existence  beyond  doubt.* 
^^®  j)0wer  to  govern  this  acquired  territory  Curtis  found  in 
^i^e  IV,  Section  III.^'^ 

"^€ing  AmeritAn  Insurance  Co.  v.  Canter,  I  Pet.  511;  7  li.  ed*  242;  and 
^^  "^-  Pitot,  6  Cr.  332;  3  L.  ed.  240. 

""^  said :      "  Tliere   was   to   be   establialied   by   t!r«    Conatitution    a   frame 

oigo'v^rnjiipj^f   under  whicb  the  people  of  the  United  States  and  tlieir  posterity 

^*w     to  continue   indefinit«l3^     To   take   one  of   lie   prQvi8i<iJri9j  the   language 

al  vlil^;!,  i«  broad  enough  to  extend  throughout  the  existence  of  the  govern* 

™*^t,    a,|(i  eiTiiiraee  all    l+rritory   Udonging  to  the  United   States   throughout 

tU  Utkie,  and  tin?  purposea  and  olijects   of  which  apply   to  all   Territory  of 
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The  ai^uments  and  opinions  in  the  Dred  Scott  case  revealed  the 
difficulties  involved  in  a  recuurse  to  Article  IV,  Section  III,  for 
the  power  to  govern  acquired  territories,  and,  accordingly,  since 
that  date  we  find  the  Supreme  Court  emphasizing  the  doctrine 
that  the  power  is  implied  in  the  right  to  acquire,  as  well  as  argu* 
able  from  the  fact  that  inasmuch,  aa  the  States  have  no  authority  in 
the  premises  the  Federal  Government  must  have  it.  Thus  in 
United  States  v,  Kagama*^  the  eourt  say:  "The  power  of  Con- 
gress to  organize  territorial  governments,  and  make  laws  for  their 
inhabitants,  arises  not  so  much  from  the  clause  in  the  Constitution 
in  regard  to  disposing  of  and  making  rules  and  regulations  oon- 

the  I'nited  States  anil  narrow  it  down  to  territoiy  belonging  to  the  Unit^ 
States  when  the  ConstitutioT]  was  fraini^dT  while  at  the  same  time  it  is  ad- 
mitted thnt  the  Constitnticin  contemplated  and  authoriziHl  the  acqiutitioti, 
from  time  to  timc^  of  other  and  foreign  territory,  aeems  to  me  to  be  an 
interpretation  as  inconsistent  with  the  nature  and  purpose  of  the  instrnnicnt, 
as  it  ta  with  ita  langutige,  and  I  can  hare  no  hesitation  hi  rejecting  it. 
I  construe  this  clanse,  therefore,  a«  if  it  had  read,  Congrett  shall  have  the 
power  to  make  all  needful  rules  and  regulations  resi>ccting  tho^  tracts  of 
country  out  of  the  limits  of  the  several  States,  which  the  United  Stat^ 
have  acquired,  or  may  hereafter  acquire^  by  cessions  oa  well  aa  of  tlie  Juria- 
dicticng  as  of  the  soil,  so  far  aa  the  soil  may  be  the  property  of  the  partj 
making  the  cessioDt  at  the  time  of  making  it.  It  has  been  argued  that  IIm 
words  *  rules  and  regtilationa '  are  not  nppropriate  terms  in  which  to  convey 
authority  to  make  laws  for  the  government  of  the  Territory.  But  it  lufiil 
be  remembered  tliat  this  is  a  grant  of  power  to  the  Congress  ^ — that  it  la, 
therefore,  necessarily  a  grant  of  power  to  legislate  —  and  certainly,  rules  and 
regulations  respecting  a  particular  subject,  made  by  the  legislatiif*  power 
of  a  country,  can  be  nothing  but  laws.  Nor  do  the  particular  terms  employed, 
in  my  judgment,  tend  in  any  degree  to  restrict  this  legislatiire  power.  Power 
granted  to  a  legislature  tiT  make  all  needful  rules  and  regulations  respecting 
the  Territory,  is  a  power  to  pass  all  needful  laws  respecting  it  .  .  ,  With- 
out  government  and  social  order  there  can  be  no  property;  for  without  law, 
its  ownership,  its  use  and  the  power  of  disposing  of  it  cease  to  exist*  in  the 
sense  in  which  those  words  are  used  and  understood  in  all  rivilized  Btatea, 
Since,  then,  this  power  was  manifestly  conferred  to  enable  the  United  States 
to  dispose  of  its  public  lands  to  settlers^  and  to  admit  them  into  the  Union 
as  States,  when  in  the  judgment  of  Congress  they  should  be  fitted  therefor. 
since  the^e  were  the  needs  provided  for,  since  it  is  confessed  that  govemmeni 
is  indispensable  to  provide  for  those  needs,  and  the  power  is,  to  make  aU 
needful  rules  and  regulations  respecting  the  Territory,  I  cannot  doubt  ♦hal 
this  is  a  power  to  govern  the  inhabitants  of  the  Territory,  by  such  laws  as 
Congress  deems  needfuU  until  they  obtain  admission  as  States.'* 
ling  U*  S,  375;  6  Sup.  Ct.  Rep.  1100;  30  L.  ed.  228, 
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ceming  the  territory  and  other  property  of  the  United  States,  as 
from  the  ownership  of  the  country  in  which  its  territories  are, 
and  the  right  of  exclusive  sovereignty  which  must  exist  in  the 
ifational  Government,  and  can  be  found  nowhere  else.^'    In  the 
Ute  Corporation  of  the  Church  of  Jesus  Christ  v.  United  States^^* 
the  court  say:    "  The  power  of  Congress  over  the  Territories  of 
the  United  States  is    •    •     .    general  and  plenary,  arising  from 
acd  incidental  to  the  right  to  acquire  the  territory  itself,  and  from 
^e  power  given  by  the  Constitution  to  make  aU  needful  rules  and 
'^uJations   respecting  the   territory  or   other   property  of  the 
United  States,  it  would  be  absurd  to  hold  that  the  United  States 
ias  the  power  to  acquire  territory,  and  no  power  to  govern  it 
^hen    acquired."      Here,  though  Section  III  of  Article  IV  is 
indeed  referred  to,  the  power  to  acquire  is  clearly  emphasized  as 
the  source  of  the  power  to  govern.    Finally  in  De  Lima  v.  Bid- 
well,^  one  of  the  soKialled  "  Insular  Cases,"  the  court  say:    "  It 
[the  i>ower  to  govern]  is  an  authority  which  arises  not  necessarily 
from  the  territorial  clause  of  the  Constitution,  but  from  the  neces- 
sities of  the  case,  and  from  the  inability  of  the  States  to  act  on 
the  subject." 

^*136  U.  S.  1;  10  Sup.  Ct.  Rep.  792;  34  L.  ed.  478. 
W182  U.  S.  1;  21  Sup.  Ct.  Rep.  743;  45  L.  ed.  1041. 


CHAPTER  XXV. 


THE    EXTENT    OF    THE    POWER    OF    CONGRESS    TO    GOVERN   THE 

TElUUTORfES. 

§  158,  Power  to  Govern  Absolute, 

Since  the  time  when  the  necessity  for  the  exercise  of  the  au- 
thority arose,  there  has  been  almost  no  question  as  to  the  absolute 
power  of  Congress  to  determine  the  form  of  political  and  admin- 
i*itrative  control  to  be  erected  over  the  TerritorieSy  and  to  fix  the 
extent  to  which  their  inhabitants  shall  be  admitted  to  a  participa- 
tion in  their  own  government.  Both  by  legislative  practice  and  by 
judicial  sanction,  the  principle  has  been  from  the  first  asserted 
that  upon  this  matter  the  judgment  of  Congress  h  absolute.  This, 
however,  has  not  been  construed  to  carry  with  it  the  absolute  con- 
trol of  the  federal  li?gislature  over  the  civil  rights  —  the  private 
rights  of  person  and  property  —  of  the  inhabitants  of  the  Terri- 
tories. The  extent  of  the  power  of  Congress  with  respect  to  these 
will  be  dis<*us9ed  in  the  next  chapter. 

The  first  act  for  the  government  of  Territories,  the  **  Ordinanc« 
for  the  Government  of  the  Territory  of  the  United  States  Xortb- 
weat  of  the  Ohio  Kiver/'  implied  the  doctrine  that  to  Congress  is 
given  the  complete  discretion  as  to  tbe  form  of  government  to  be 
supplieil,^  and  tliat  the  inhabitants  of  this  region  are  not,  except 
by  congressional  grant,  entitled  to  local  self-government.  The  act 
provider  that  **as  soon  as  there  shall  be  five  thousand  free  male 
inhabitants,  of  full  age^  in  the  district''  they  shall  receive  au- 
thority to  elect  a  representative  legislative  assembly,  and  that  as 
soon  **  as  may  be  consistent  with  the  general  interest,"  tbe  terri- 
tory is  to  be  subdivided  into  States,  which  are  to  be  admitted  into 
the  Union  on  an  equal  footing  with  the  original  States.  Until, 
however,  the  Assembly  is  established,  all  governing  power  ia 
vested  in  a  governor,  a  secretary  and  a  court  of  three  judges,  all 
nominated  by  the  President  and  appointed  by  and  with  tlie  consent 

1  By  Act  of  August  T.  1780,  the  first  Congress  under  the  Const! tntioa  re* 
enacted  tlie  ordinance  of  1787,  witli  tbe  necessary  change  that  tbe  offScen 
prorided  for  by  it  should  be  norainated  by  the  President  and  appomte4  bj 
and  with  the  advice  and  consent  of  tbe  Senate. 
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of  the  Senate.  During  this  period,  then,  there  was  to  be  no  local 
self-government  whatever. 

By  the  Act  of  May  26,  1790,  the  Southwest  Territory  was  given 
a  government  in  all  respects  the  same  as  that  erected  for  the  North- 
west Territory. 

By  the  Act  of  October  31,  1803,  passed  for  the  government  of 
the  Louisiana  Territory  purchased  from  France,  tlie  President 
was  given  full  power  to  take  possession,  using  for  this  purpose 
such  force  as  might  be  necessary,  and  "  that,  until  the  expiration 
of  the  present  session  of  Congress,  unless  provision  for  the  tem- 
porary government  of  the  said  territories  be  sooner  made  by  Con- 
gress, all  the  military,  civil,  and  judicial  powers  exercised  by  the 
officers  of  the  existing  government  of  the  same  shall  be  vested  in 
such  person  and  persons,  and  shall  be  exercised  in  such  manner, 
as  the  President  of  the  United  States  shall  direct,  for  maintaining 
and  protecting  the  inhabitants  of  Louisiana  in  the  free  enjoyment 
of  their  liberty,  property  and  religion.'' 

A  formal  remonstrance  against  the  autocratic  regime  thus  estab- 
lished, as  being  in  violation  of  the  rights  guaranteed  by  the  treaty 
with  France,  was  presented  in  behalf  of  the  inhabitants  of  the 
Territory  to  the  United  States  Senate,  but  no  question  as  to  the 
constitutionality  of  the  action  was  raised. 

The  Act  of  March  3,  1819,  for  the  taking  possession  and  tem- 
porary government  of  Florida,  was  almost  identical  with  the 
Louisiana  Act  of  1803. 

Without  attempting  to  trace  further  the  legislation  with  refer- 
ence to  the  government  of  the  Territories  it  is  sufficient  to  say 
that  Congress  has  continued  to  the  present  day  uniformly  to  con- 
sider this  subject  one  to  be  dealt  with  absolutely  at  its  own  dis- 
cretion.^ 

s  For  legislation  of  Congress  with  reference  to  the  Territories,  see  W.  F.  Wil- 
lougUby,  Territories  and  Dependencies  of  the  United  States:  Their  Oovem- 
ment  and  Adminisi ration;  Farrand,  The  Legislation  of  Congress  for  the  Oov- 
ernm^mt  of  the  Territories  of  the  United  States;  Organic  Acts  for  the  Terri- 
tories of  the  United  States  with  Notes  Thereon^  Compiled  from  the  Statutes 
at  T^rge  of  the  United  States;  also  Appendix  Comprising  Other  Matters  Re- 
lating to  the  Government  of  the  Territories.  (Senate  Document,  No.  148, 
56th  Congress,  Ist  Sess.) 
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hatwg  in  pumumoB  of  its  powBC^  CongresB  bmb  floDi  fvoB 
time  to  timfl^  u  neir  territorieft  have  beea  aeqnizod,  crtddiilial 
for  than,  by  gtotnteB^  territorial  guveruments.  The  latest  of  Aeia 
Btatntes  are  tibooe  cataHiahing  dWl  nde  in  Porto  Bko  nd  tib 
Philifliinea. 


lav.  viaeiea  ot  icmtociai  uuveiumenta* 

Generally  speaking,  it  may  be  said  that  the  goronanaitt  flni 
created  have  been  and  are  o£  four  kinds. 

First,  there  is  the  dass  of  soHudled  TJniMganised  Territnritt,ii 
present  consisting  only  of  Alaska.  These  have  no  loed  wA 
government  bat  are  governed  by  ofl&cisis  n(»ninated  by  the  Pna* 
dent  and  eonfirmed  by  the  Senate^  and  have  for  their  laws  sndk 
as  have  been  given  them  by  Congress.  To  this  class  of  silo* 
cratically  governed  territories  should  also  possil^y  he  added  fls 
Samoan,  Wake,  Midway,  and  Gnano  Islands  which  are  ruled  \f 
officers  of  the  military  force  of  the  United  States. 

Second,  there  is  the  whole  daas  of  Organized  Tenitaries  tlal 
has  included  all  of  the  continental  territories  of  the  TJnitBd  Stitai 
except  Indian  Territory  and  Alaska,  and  at  the  present  time  qb- 
braces  Xew  Mexico,  Arizona,  and  Hawaii.  The  chief  executive 
and  judicial  officers  of  these  governments  are  nominated  by  tlie 
President  and  confirmed  by  the  Senate  and  hold  office  for  four 
years.  Their  legislatures  consist  of  two  Houses,  each  elected  hj 
those  inhabitants  of  the  territories  who  have  been  given  the  snf- 
frage  by  federal  law.  The  law-making  power  of  tibese  bodies  is 
extended  by  Congress  '^  to  nil  rightful  subjects  of  l^slation  not 
inconsistent  with  the  Constitution  and  laws  of  the  United  States" 
The  laws  passed  in  pursuance  of  this  legislative  authority  are^  of 
course,  not  only  subject  to  scrutiny  in  the  courts  as  to  their  con- 
stitutionality, but  may  be  amended  or  annulled  at  any  time  hj  in 
act  of  Congress. 

Third,  there  is  the  government  of  the  island  of  Porto  Bioo 
which  stands  in  a  class  by  itself.  According  to  the  Foraker  Act 
of  April  12,  1900,  its  governor  and  chief  executive  officials  ind 
judges  are  nominated  by  the  President  and  confirmed  by  the 
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Seaiatey  acd  its  legislature  13  composed  of  two  liauses,  the  npper 
of  \«-iuch  consists  of  the  six  chief  executive  officials  and  five  native 
Porto  RicaBS,  and  the  lower  of  thirty-five  membera  elected  by 
popular  vote, 

-Fourthly,  and  finally,  there  is  the  governinent  of  the  Philip- 
pine Islands  by  means  of  a  Commission  appointed  by  the  Presi- 
dent and  coafirmed  by  the  Senate  under  authority  granted  by 
aot  of  Congress.  Since  1007  there  has  been  al^o  a  popularly 
elected  legislative  chamber, 

S    160.  Constitutionality  of  These  Governments, 

The  constitutionality  of  this  legislation  has  never  been 
seinously  questioned.* 

*  la  the  earljr  case  of  Sere  v.  Pitot  (6  Cr.  332;  3  L.  ed.  240) »  decided  in 
1^10,  in  iti  first  refermce  to  the  power,  the  Supreme  Court,  without  disisent, 
*P^^kiiig  through  Marshall,  after  declaring  the  right  of  the  United  States  to 
"►*^<lujre  and  govern  territory  say:  "Accordingly  we  find  Congress  posseasing 
b^'kI  exercising  the  Sibsolute  and  undiaputeJ  right  of  governing  and  legislating 
tot-  tlje  Territory  of  Orleans.  Congress  has  given  thorn  a  legislature,  an 
«x^cutive,  and  a  judiciary,  with  such  powers  as  it  has  lieen  their  will  to 
^*^'gn  to  those  department*  respectively." 

In  American  Insurance  Co.  v.  Canter  (IPet.  511;  7  L.  ed.  242 y,  decided  in 
I'^^S,  Marahall,  after  referring  to  certain  provisions  of  the  treaty  i>y  which 
Florida  was  acquired  frcm  Spain,  says:  *'Thjs  treaty  is  the  law  of  the 
'*nd,  and  admits  the  inhabitants  of  Florida  to  the  enjoyment  of  the  priirllegett, 
*^ght5^  and  imnninities  of  the  citizens  of  the  United  States  .  .  .  They  do 
^*^*t,  however,  participate  in  political  power;  they  do  not  share  in  the  govern- 
^^^^i,  tin  Florida  shall  become  a  State," 

In  Riif*w  ▼.  United  States  (18  Wall.  317;  21  L,  el  784),  decided  in  1873. 

court  say:      **  The  government  of  the   Territories  of   the   United   States 

WngH  primarily  to  Congress;  and  secondarily  to  such  agencies  as  Congress 

^*y  establish    for    that   purpose.      During   the    term   of    tlicir    pupilage   as 

^^*Titorie8,  they  are  mere  dependencies  of  the  United  States.     Their  people 

^^  Hot  constitute  a  sovereign  power.    All  political  authority  pjcercised  therein 

**  ^rived  from  the  General  Oovemment.     It  is,  inde<*d»  the  practice  of  the 

**ov^tiaient  to  invest  those  dependencies  with  a  limited  power  of  self -govern- 

^'^^t  as  soon  as  they  have  sulllcient  population  for  the  purpose.     The  extent 

^f  the  power  thus  granted  depends  entirely  uix»n  the  organic  act  of  Congresi 

^^   ea<^h  ease,  and  is   at  all  times  subject  to  such  alteratioiu  as  Gongren 

^^y  see  fit  to  adopt" 

In  the  Dred  Scott  case,  Taney,  thonfjh  otherwiae  emphasising  the  limita- 
ttOTis  upon  the  power  of  Congress  over  Territories,  concedes  that  it  has  a  full 
wicrctioD  with  reference  to  the  form  of  governments  it  may  establish  over 
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The  plenary  ebaricter  of  the  l^slative  power  of  Congms  h 
diit  respect  u  perkaps  best  stated  in  Xadonal  Bank  v.  Count;  d 
Ytnktoii/       Chief  Justice  Waite,  speaking  for  the  court,  eaji: 
**  Congress  may  not  only  abrogate  laws  of  the  territorial  kguli- 
tares,  hot  it  may  itself  legislate  directly  for  the  local  gOTenuu^L 
It  may  make  a  void  act  of  the  territorial  legislature  valid,  and  i 
valid  act  void.     In  other  words,  it  has  full  and  complete  legis- 
lative authority  over  the  people  of  the  Territories  and  all  llie  de- 
partments of  the  territorial  governments.    It  may  do  for  the  Tern* 
tories  what  the  people,  under  the  Constitution   of  the  Uniu^ 
States,  may  do  for  the  States.''    Again,  in  Murphy  v.  Ram&af* 
the  court  declare:     "  The  people  of  the  United  States,  as  s{>ye^ 
eign  owners  of  the  National  Territories,  have  supreme  power  oter 
them  and   their  inhabitants.     In  the  exercise  of  thi^  sovereiga 
dominion,  they  are  represented  by  the  government  of  the  Vmiti 
States,  to  whom  all  the  powers  of  govemm^it  over  that  subject 
have  been  delegated,  subject  only  to  such    restrictions  as  are  ex- 

tli^iii.    He  ««jr«:    "  The  power  to  acquire,  neec^sarily  carries  wSth  it  the  poitr 
to  preserve  and  apply  to  the  purposet  for  which  it  was  acquired    The  foni 
of  govemiuent  to  be  estAblisbed  necesaarily  rented  in  the  diacrction  of  d^nprm. 
It  was  their  duty  to  establish  tbe  one  that  would  be  the  best  suited  for  tW 
protection  and  security  of  the  citizens  of  the   United   States  and  othw  in- 
habitants  who  might  be  authorized  to  take  up  their  abode  tliere,  and  t^it 
naunt  always  depend  upon  tbe  existing  condition  of  the  Territory*  as  to  tb 
number  and  character  of  its  inhabitants,  and  the  situation  in  the  TWrttoy. 
In  some  cases  a  government,  consisting  of  persons  appointed  by  the  Fetien) 
Government*  would  best   subserve  the   interests    of  the   Territory,  when  iht 
inhabitants   were   few    and   scattered,    and    new   to    one    another.     In  otkr 
icstanre««  it  would  be  more  advisable  to  commit  tbe  powers  of  self-goi«ii- 
roent  to  the  people  who  had  settled  in  the  Territory,  as  being  the  moit  em- 
pet<nt  to  determine  what  was  best  for  their  own  interests.    But  some  form  o( 
civil  authority  would  be  absolutely  necessary  to  organize  and  preserve  ciril- 
iaed  society,  and  prepare  it  to  become  a  State;  and  what  is  the  b*st  form  ffluil 
always  depend  on  the  condition  of  the  Territory  at  the  time,  and  tlie  choirt 
of  the   mode   mU!*t   depend   upon    the   exercise   of   a   di^^cretionary  power  b? 
Congress  acting  within  the  scope  of  its  constitutional  authority*  and  not  «* 
fringing  upon  the  rights  of  person  or  rights  of  property  of  the  citijopn  wfci> 
n.igbt  go  there  to  reside  or  for  any  otlier  lawful  purpose-     It  wai  tftfiursi 
hy  the  exercise  of  this  discretion  and  it  must  be  held  and  governed  in  lib 
manner,  until  it  is  fitted  to  be  a  State.** 

MOl  IL  S.  120;  25  L.  ed,  1046. 

6  114  U.  S.  15j  5  Sup.  Ct  Hep.  747  j  2f>  L.  ed.  47. 
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pressed  in  the  Constitution,  or  are  necessarily  implied  in  its  terms^ 
or  in  the  purposes  and  objects  of  the  power  itself;  for  it  may  well 
be  admitted  in  respect  to  this,  sls  to  every  power  of  society  over 
its  members,  that  it  is  not  absolute  and  unlimited.  But  in  ordain- 
ing government  for  the  territories,  and  the  people  who  inhabit 
them,  all  the  discretion  which  belongs  to  legislative  power  is  vested 
in  Congress;  and  that  extends,  beyond  all  controversy,  to  deter- 
mining by  law,  from  time  to  time,  the  form  of  the  local  govern- 
ment in  a  particular  Territory,  and  the  qualification  of  those  who 
shall  administer  it.  It  rests  with  Congress  to  say  whether,  in  a 
given  case,  any  of  the  people  resident  in  the  Territory,  shall  par- 
ticipate in  the  election  of  its  officers  or  the  making  of  its  laws; 
and  it  may,  therefore,  take  from  them  any  right  of  suifrage  it  may 
previously  have  conferred,  or  at  any  time  modify  or  abridge  it, 
as  it  may  deem  expedient  The  right  of  local  self-government,  as 
known  to  our  system  as  a  constitutional  franchise,  belongs,  under 
the  Constitution,  to  the  States,  and  to  the  .people  thereof,  by  whom 
that  Constitution  was  ordained,  and  to  whom  by  its  terms  all  power 
not  conferred  by  it  upon  the  government  of  the  United  States  was 
expressly  reserved." 

In  Late  Corporation,  etc.,  v.  United  States^  the  foregoing  de- 
cisions are  cited  and  unqualifiedly  approved. 

There  is  in  fact  an  imbroken  line  of  judicial  dicta  upon  this 
point.  Even  in  the  Dred  Scott  case,  Taney,  who  would  limit  the 
l^slative  power  of  Congress .  over  the  Territories  in  other  re- 
spects, does  not  deny  that  as  to  the  form  of  government  to  be  estab- 
lished over  them,  Congress  has  full  discretion.  Upon  this  point 
the  preceding  opinions  which  we  have  quoted  are  cited  by  Taney 
with  approval.  He  does,  indeed,  say  that  no  power  is  given  by 
the  Constitution  to  the  Federal  Government  to  acquire  territory 
to  hold  and  maintain  permanently  as  colonies,  but  admits,  as  we 
lave  seen,  that  territory  may  be  annexed  which  is  not  immediately 
l«ady  for  statehood,  and  that  until  so  fitted,  the  form  of  its  gov- 
ernment must  necessarily  lie  in  the  discretion  of  Congress. 

<136  U.  S.  1;  10  Sup.  Ct.  Rep.  702;  34  L.  ed.  478. 
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Ib    the    opiEion    rendered    by    Justices    White,    SLiras,   a&d 
UcKeuna    and    concurred    in    by    Gray,    in    Uownes    v.    Bid- 
well^    it    is    intimated    that    there    may    be    unexpressed    bui 
inherent   limitations   upon    the   discretion   of    Congrcsss   id   th< 
establLsbment  of  govermnents  for  tlie  Territories.     After  call 
ing    attention,    in    iUustration    of    the    plenitude    of   power    oJ 
Congress  in   this  respect,  to  the  fact  that  Congre^ss  has  estal 
lished    in    the    District    of    Columbia    "  a    local    govermne] 
totally    devoid   of   local    representation    in    the    elective   sensi 
administerotl  solely  by  ofticera  appointed  by  the  President,  Coi 
gre^s,  in  which  the  District  has  no  represent-ative,  in  effect  actiitt 
as  the  local  legislature,  the  opinion  nevertheless  goes  on  to  sag 
*^  While,  therefore,  there  is  no  express  or  implied  limitation  c: 
Congress  in  exercising  its  power  to  create  local  governments  f" 
any  or  all  of  the  Territories,  by  which  that  body  is  restrain  ^ 
from  the  wideat  latitude  of  discretion,  it  does  not  follow  that  th^ 
may  not  be  inherent,  although  unexpressed,  principles  which 
tlie  basis  of  all  free  governments  which  cannot  be  w^ith  impun 
transcended  |  Chuch  of  Jesus  Christ  v.  United  States,  136  TJ. 
1,  10  Sup.  Ct,  Kep.  792 ;  34  L.  ed.  478].    But  this  does  not  %m^^ 
gest  that  every  express  limitation  of  the  Constitution  which  is  ; 
plicable  has  not  force,  but  only  signifies  that  even  in  cases  wh 
there  is  no  direct  command  of  the  Constitution  which  applL 
there  may  nevertheless  be  restrictions  of  so  fundamental  a  natu^ 
that  they  cannot  be  transgressed,  although  not  expressed  in      ^ 
many  words  in  the  Constitution.'^ 

It  is  difficult  for  the  author  to  follow  the  reasoning  of  H^ 
fTustice^  as  set  forth  in  these  sentences.  It  would  seem  that  theJ* 
is  some  confusion  of  the  authority  of  Congress  to  create  goverti* 
ments  for  the  Territory,  and  its  power  to  legislate  regarding  the 
private  civil  rights  of  their  inhabitants.  The  reference  to  the 
Mormon  Church  case  shows  this,  for  that  case  had  nothing  to  do 
witli  the  governing  powers  of  Congress.  These  governing  powers 
are  absolute,  without  any  express,  implied,  or  "  inherent "  liiDi> 
tations. 


1 182  U.  S.  241 -,  21  Slip-  CL  Kep.  770;  45  K  ed.  1088. 
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§  161.  Territorial  Governments  are  Congressional  Govemmenta 
The  governments  established  in  the  Territories  by  Congress  act 
as  agencies  of  Congress,  in  the  same  sense  that  an  administrative 
board  acts  as  the  agent  of  the  law-making  body  that  creates  it. 
As  such  congressional  agencies,  the  territorial  governments  are  not 
considered  to  be  parts  of  the  General  Government  established  or 
directly  provided  for  by  the  Constitution.     This  point  was  early 
determined  in  American  Insurance  Co.  v.  Canter.®    In  this  case 
the  point  was  raised  that  the  territorial  judges  in  Florida  had 
been  appointed  for  terms  of  but  four  years,  whereas  the  Constitu- 
tion provides  that  the  judges  of  both  the  Supreme  and  inferior 
federal  courts  shall  hold  office  during  good  behavior.    In  sustain- 
ing the  validity  of  the  territorial  law  in  this  matter,  Marshall 
said ;     "  These  courts     .     .     .     are  not  constitutional  courts  in 
which  the  judicial  power  conferred  by  the  Constitution  on  the 
General  Government  can  be  deposited.     They  are  incapable  of 
receiving  it.    They  are  legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  which  exists  in  the  government,  or 
in  virtue  of  that  clause  which  enables  Congress  to  make  all  need- 
ful rales  and  regulations  respecting  the  territory  belonging  to  the 
United  States.     The  jurisdiction  with  which  they  are  invested  is 
not  a  .part  of  that  judicial  power  which  is  defined  in  the  third 
article  of  the  Constitution,  but  was  conferred  by  Congress  in 
execution  of  those  general  powers  which  that  body  possesses  over 
the  Territories  of  the  United  States." 

In  Benner  v.  Porter*  the  court  say  with  reference  to  territorial 

governments:      "They   are   legislative   governments,    and   their 

courts  legislative  courts.  Congress,  in  the  exercise  of  its  powers 

in  the  organization  and  government  of  the  territories,  combining 

the  powers  of  both  the  federal  and  state  authorities.    There  is  but 

one  system  of  government  or  of  laws  operating  within  their  limits, 

as  neither  is  subject  to  the  constitutional  provisions  in  respect  to 

state  and  federal  jurisdiction.     They  are  not  organized  under  the 

Constitution,  nor  subject  to  its  complex  distribution  of  the  powers 

«  1   Pet.  511;  7  L.  ed.  242. 
•0  How.  235;   13  L.  ed.  119. 
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of  gorernxn^rnc,  aa  the  organic  law;  Lnt  are  the  ereadons,  excb- 
ftivdy,  of  the  legislative  department,  and  subject  to  its  supeni^on 
and  control.  Whether  or  not  there  are  proTiaions  in  that  instro- 
ment  which  extend  to  and  act  upon  these  territorial  goveminentB, 
it  IB  not  now  material  to  examine^''  '^ 

In  United  States  t.  Pridgeon"  it  was  held  that  the  courts  pio- 
vidr^l  for  the  Territory  of  Oklahoma  conld  be  and  had  been  au- 
thorizcl  bj  Congress  to  sit  as  territorial  courts  to  administer  the 
laws  of  the  Territory,  and  as  courts  of  the  United  States  to  ad- 
minister the  laws  of  the  United  States. 

In  American  Insurance  Co.  v.  Canter^  and  in  Re  Cooper"  it 
wan  held  that  the  territorial  courts  may  be  granted  admiralty 
jurisdiction.  Also,  though  not  "inferior"  courts  within  the 
moaning  of  Section  1  of  Article  III  of  the  Constitution,  an  ap- 
peal may  l>e  granted  from  them  to  tlie  Supreme  Court.  In  United 
States  V.  Coc'*  the  court  say:  "As  wherever  the  United  States 
('X(;rci.scs  tli(j  power  of  government,  whether  under  specific  pant, 
or  through  the  dominion  and  sovereignty  of  plenary  authority  as 
over  the  Territories,  that  power  includes  the  ultimate  executive, 
legislative,  and  judicial  power,  it  follows  that  the  judicial  action  of 
all  inferior  eourts  established  by  Congress  may  in  accordance  witi 

i'»ln  Clinton  v.  Kn«;lol)roclit   (13  WaH.  434;  20  L.  wl.  659),  the  court  sij* 
"Tlioro  is  no  Snpromo  Court  of  the  United  States,  nor  is  there  anr  disrri^ 
court  of  th«»  Cnited  States  in  the  sense  of  the  Constitution,  in  the  Tmitr^ 
of    rtrth.     The   juiljjc's    are   not   appointed    for   the    same   terms,  nor  h    ^7 
jiirimlictitm  wliich  tliov  exorcise  part  of  the  judicial  power  conferred  b^   '^i 
Conntitution  of  the  Clenoral  Government.  The  courts  are  the  legislatire  ^  t^ 
of  tlic   IVrritoric!*.  created  in  virtue  of  that  clause  which  authorizes  (V    ^^ 
t«>  niako  ill!  nc(>lful  rules  and  regulations  respecting  the  TerritoriM  b^%    >>)i^ 
to  the  I'nitod  States.**  ^^^^ 

To  the  same  etTtvt  are  the  cases  Hornbuckle  v.  Toombs,  18  Wsl\J 
1..  0.1.  \HM\:  Good  V.  Martin,  05  V.  S.  00;  24  L.  ed.  341;  Reynold^  ^  7^-'/ 
S!ato<.  OS  l\  S.  145:  2r>  L.  ed.  244:  Tlie  City  of  Panama.  lOI  L'.  ^  '  "^^ 
t.  e,l.   lOiU:    MeAlli^ter  v.  United  States.   141   U.  S.   174,  II  S^p^'r!^'^ 
'.M*^:  r»  U  ed.  0»!K?:  Vnittnl  States  v.  Pridgeon,  153  V.  S.  48;  I^  %  r/ ^ 
TI0»:  :w  U  tsl.  t?:n.  and  United  States  v.  Coe,  155  V.  S.  76;  15  SoiTrv  f*^ 
U^   :^.)  U  ed.  Trt.  ^^^^ 

"  l.V«  r.  S.  4S:   14  Sur.  Ct.  Rep.  746:  38  L.  ed.  631. 

^•1   IVl    :»U:   7  I.,  rrl.  242. 

»'  U,n  \\  S.  472:   12  Sup.  Ct.  Rep.  453:  36  L.  ed.  232. 

M  IW  l\  S,  76:   i:»  Su:v  Ct,  Rep.  16;  39  L.  ed.  76, 
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the  Constitution  be  subjected  to  tbe  appellate,  jurisdiction  of  the 

supreme  judicial  tribimal  of  the  goveniment     There  has  never 

been  any  question  in  regard  to  this  as  applieti  to  territorial  courts, 

iinJ  no  reason  can  be  perceived  for  applying  a  different  rule  to  the 

adjuJieatious  of  the  court  of  private  land  claims  over  property  in 

the  Territories," 

\\Tiether  or  not  the  courts  of  the  District  of  Columbia  are 

inferior*'  federal  courts  within  the  meaning  of  Section  1   of 

Article  III  of  the  Constitution  has  never  been  squarely  settled. 

Jn  James  v.  Unitetl  States'^  the  court  implies  that  is  not  de- 

f^nnined,  but  does  not  in  that  ease  find  it  necessary  to  pass  upon 

ffae  point. 

With  reference  to  the  District  of  Columbia  it  will  be  pointed 
'*it^^  that  Congress  may  not  delegate  to  the  local  governing  body 
^^islative  powers,  hut  only  authority  to  issue  local  mnnicip^ 
c>^<linances.  This  limitation  does  not  apply  with  reference  to  the 
^^rritories;  for  whereas  with  regard  to  the  District  it  'n^  pro- 
^'i^lecl  that  Congress  shall  exercise  exclusive  legislation  in  all  cases 
^*uat?uevcr,  with  regard  to  the  Territories  it  is  provided  simply 
^oat  Congre??s  shall  have  the  power  **  to  dispose  of  and  make  all 
iJ^eedfuI  rules  and  regulation."  There  has  thus  been  no  question 
l*^t  that^  under  this  grant  of  authority^  Congress  may  provide  for 
^<?  establishment  in  the  Territories  of  legislatures  exercising  full 
law-making  jjowers,  subject  of  course  to  the  provisions  of  the  Con- 
stitution and  to  subsisting  or  subsequent  acts  of  Congress.  Thus, 
for  example,  in  Leitensdorfer  v.  Webb/^  with  reference  to  the 
^^tablishmcnt  of  courts,  the  court  declare:  **  It  was,  undoubtedly, 
Within  the  competency  of  Congress  either  to  define  directly,  by 
their  own  act,  tlie  jurisdiction  of  the  courts  created  by  them  or 
to  delegate  the  authority  requisite  for  that  purpose  to  the  terri- 
^'^rial  governments/' 


^202  U.  8.  401;  20  Sup.  Ct  Rep.  685;  60  L.  cd.  1079. 
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CHAPTER  XXVL 

THE  DISTRICT  OF  COLUMBIA. 

§  16S.  The  Government  of  the  District  of  Columbia. 

The  constitutioiial  statns  of  the  district  used  as  the  seit  of 
the  Federal  Oovernment  is  almost  the  same  as  that  of  the  Terri- 
tories. Clause  17  of  Section  VIII  of  Article  I  of  the  Consdtotioii 
empowers  Congress  ^^  to  exercise  exclusive  I^slation  in  all  caan 
whatsoever  over  such  district  (not  exceeding- ten  miles  aqntre) 
as  may  by  cession  of  particular  States,  and  the  acceptance  of  C<»- 
gress,  become  the  seat  of  the  Government  of  the  United  States." 

In  Loughborough  v.  Blake^  Marshall  declared  the  District  cf 
Columbia  to  be  a  part  of  the  '^  United  States  "  within  the  1li^ 
rower  constitutional  meaning  of  the  term,'  and  as  such  GcmgrcH 
to  be  restrained  when  legislating  for  it,  by  the  limitations  appli- 
cable generally  to  the  United  States  as  thus  narrowly  defined.* 

In  Loughborough  v.  Blake^  the  question  was  as  to  the  power  of 
Congress  under  a  general  law  to  levy  and  collect  a  direct  tax  in 
the  District  of  Columbia.  In  denial  of  this  power  it  was  argued 
that  while  Congress  might,  when  acting  simply  as  a  local  legis- 
lature, levy  and  collect  such  a  tax  for  local  purposes,  in  the  same 
manner  that  the  legislature  of  a  State  might  do,  it  might  not  do 
so  under  its  general  taxing  power,  for  the  reason  that  the  Cwistitn- 
tion  provides  that  "  Eepresentatives  and  direct  taxes  shall  be  ap- 

15  Wh.  317;  6  L.  ed.  98. 

2  See,  post,  the  discussion  of  the  term  in  the  Insular  Cases. 

<  This  dictum  of  MarshaU's  was  later  held  by  the  Supreme  Court  in  Bovnei 
V.  Bidwell  (182  U.  S.  244;  21  Sup.  Ct.  Rep.  770;  45  L.  cd.  1088)  to  be  ib 
erroneous  one;  but  these  limitations  upon  the  legislative  power  of  Congress, 
though  thus  not  immediately  applicable  liave  been  by  statute  (16  Stat,  at  L 
42,  act  of  July  21,  1871)  extended  over  the  District.  Justice  Brown,  however, 
held  that  the  District  was  entitled  to  these  rights  by  reason  of  the  to 
that  it  was  once  a  part  of  a  State  entitled  to  them,  and  that  these  rights 
having  once  attached,  they .  were  not,  and  could  not,  by  cession  of  tt> 
District  to  the  United  States,  be  taken  away. 

*5  Wh.  317;  5  L.  ed.  OS. 
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:>rtioncd  among  the  States  whicli  may  be  included  within  the 
^»ion,  aecarJiug  to  their  respective  uuiubcrs.''  To  this,  how- 
'^Ty  AlarshaJl  replied:  "The  ohject  of  this  regulation  is,  w© 
^tii^iiikj  to  furnish  a  standai'd  by  which  taxes  ai*e  to  be  apportioned, 
ja.«:>t  to  exempt  from  their  operation  any  part  of  our  country,  llad 
t;lii.«  intention  been  to  exempt  from  taxation  those  who  were  not 
x-<3jpresented  in  Congress,  that  intention  would  have  been  expressed 
direct  terms/'  The  grant  to  Congress  of  the  **  power  to  levy 
L<i  collect  taxes,  duties,  imposts  and  excises/'  is,  Marshall  de- 
c^l^red,  a  general  grant  withont  limitation  as  to  place,  '^  If  this 
c^oxiH  be  doiibte^:!;''  he  continues,  '*  the  doubt  is  removed  by  the 
sxx^equent  words  which  modify  the  grant.  These  words  are  *  but 
3.11  duties,  imposts  and  excises  shall  be  uniform  throughout  the 
XX:r:iited  States/  It  will  not  be  contended  that  the  moditication  of 
"tfa.^  power  extends  to  places  to  whitdi  the  power  itself  does  not  ex- 
"*^^H::fcd,  The  power,  then,  to  levy  and  collect  duties,  imposts,  and 
^^^^ crises,  may  be  exercised  and  mnst  be  exercised  throughout  the 
*^^»rEited  States*  Does  this  term  designate  the  whole,  or  any  par- 
"t^^c^ular  portion  of  the  American  empire?  Certainly  this  question 
^^'Xj  admit  of  but  one  answer.  It  is  the  name  given  to  our  great 
^^^I>ub]ic,  w^hich  is  composed  of  States  and  Territorit?s.  The  Dis- 
t:x-i^t  of  Columbia,  or  the  Territory  west  of  the  ilissouri  is  not 
^^s.^  within  the  United  States  than  Maryland  or  Pennsylvania j 
^^ti.<3  it  is  not  less  necessary,  on  the  principle  of  our  Constitution, 
^"«Lt  uniformity  in  the  imposition  of  injposts,  duties,  and  excises, 
_^«otdd  be  observed  in  the  one  tlian  in  the  other/' 

ilarshall,  however,  goes  on  to  argue  that  while  the  general  grant 

^^    power  to  lay  and  collect  taxes  is  a  general  one  and,  therefore, 

^"^  trhorizes  Congress  to  include  the  District  and  Territories,  witliin 

^^o  operation  of  a  general  direct  tax  (in  which  case  it  must  be 

apportioned  in  such  District  and  Territories  according  to  their 

^^spectlve  p<:>pulations)  it  does  not  follow  that  such  areas  must  be 

^^cluded  within  the  operation  of  such  laws.    *'  If    ...    a  direct 

t:ax  bo  laid  at  all,  it  must  be  laid  on  every  State  conformably  to 

^e  rule  provided  in  the  Constitution,     Congress  has  clearly  no 

'P^'^^er  to  exempt  any  State  from  its  due  share  of  the  burden.   But 
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tills  regulation  is  expressly  confmecl  to  the  States,  and  creates  tui, 
necessity  for  extending  the  tax  to  the  District  or  Territories." 

In  Hepburn  v,  Ellzey*  it  was  held  by  ilorshall  in  a  very  brid 
opinion  that  a  resident  of  the  District  of  Columbia  could 
maintain  an  action  in  a  federal  circuit  court  on  the  gronncl  that 
he  was  a  citizen  of  another  State,  for  the  reason  that  the  District 
is  not  a  State^    The  Chief  Justice  said; 

*^  On  the  part  of  the  plaintiffs  it  has  been  urged  that  Columliiii 
h  a  distinct  political  society;  and  is,  therefore,  *  a  state'  aocoi 
ing  to  the  definition  of  writers  on  general  law* 

'"  This  is  tnic.  But  as  the  act  of  Congress  obviously  mm 
word  '  state*  in  reference  to  that  term  as  used  in  the  constitution, 
it  ber-omes  necessary  to  inquire  whether  Columbia  is  a  state  iu  tk 
sense  of  that  instrument.  The  result  of  that  examination  is  a 
conviction  that  the  members  of  the  American  confeileracy  onlj 
are  the  states  contemplated  in  the  constitution. 

**  The  house  of  representatives  is  to  be  composed  of  members 
chosen  by  the  j)eoji!e  of  the  several  states;  and  each  state  shall 
have  at  least  one  representative. 

*'  The  senate  of  the  United  States  shall  be  composed  of  two 
senator.s  from  each  state. 

**  Each  state  shall  appoint  for  the  election  of  the  executive,  i 
number  of  electors  equal  to  its  whole  number  of  senators  aiid 
representatives. 

*'  These  clauses  show  that  the  word  state  is  used  in  the  comti- 
tution  as  designating  a  member  of  the  union,  and  excludes  fnim 
the  term  the  signification  attached  to  it  by  writers  on  the  law  of 
nations.  When  the  same  term  whicli  has  been  used  plainly  In  tils 
limited  sense  in  the  articles  resjiecting  the  legislative  and  execu- 
tive departnientSj  is  also  employed  in  that  which  respects  tk 
judicial  department,  it  must  be  understood  as  retaining  the  sense 
originally  given  to  it, 

^^  Other  passages  from  the  constitution  have  been  cited  by  the 
plaintiffs  to  show  that  the  term  state  is  sometimes  used  in  its 
more  enlarged  sense.  Ijut  on  examining  the  passages  quoted,  dicj 
do  not  J) rove  what  was  to  be  shown  by  them. 
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**  It  is  true  that  as  citizens  of  the  United  States,  and  of  that 
particular  district  which  is  subject  to  the  jurisdiction  of  Congress, 
it  is  extraordinary  that  the  courts  of  the  United  States,  which  are 
open  to  aliens,  and  to  the  citizens  of  every  state  in  the  union, 
should  be  closed  upon  them.  But  this  is  a  subject  for  legislative, 
not  for  judicial  consideration.'' 

The  District  of  Columbia  though  not  a  "  State  "  in  the  sense  in 
which  that  word  is  used  in  the  constitutional  clause  which  gives 
to  the  federal  courts  jurisdiction  in  suits  between  citizens  of 
different  States,^  it  is  declared  in  DeGeofroy  v.  Eiggs,''  to  be  a 
State  within  the  meaning  of  a  treaty  granting  certain  rights  to 
aliens  within  the  "  States  of  the  Union."  That  the  District  is  a 
part  of  the  United  States  internationally  viewed  was  declared  in 
Loughborough  v,  Blake,  and  this  dictum  has  never  been  ques- 
tioned. 

But  with  reference  to  the  form  of  government  to  be  given  the 
District,  the  authority  of  Congress  is  as  absolute  as  we  have  seen 
it  to  be  with  regard  to  the  Territories.  "  The  Congress  of  the 
United  States  being  empowered  by  the  Constitution  ^  to  exercise 
exclusive  jurisdiction  in  all  cases  whatever,^  over  the  seat  of  the 
National  Government,  has  the  entire  control  over  the  District  of 
Columbia  for  every  purpose  of  government,  national  or  locaL  It 
may  exercise  within  the  District  all  legislative  powers  that  the 
legislature  of  a  State  might  exercise  within  a  State."  ® 

The  Constitution  provides  that  Congress  shall  ^'  exercise  ex- 
clusive legislation  in  all  cases  whatsoever  "  over  such  district  as 
should,  by  cession  of  particular  States,  become  the  seat  of  govern- 
ment To  the  author  it  would  seem  that  the  intent  of  those  who 
framed  this  provision  was  that  by  it  Congress  should  be  granted 
authority  exclusive  of  the  State  or  States  by  which  the  district 
might  be  ceded.  Congress  has,  however,  since  the  b^inning, 
acted  upon  the  assumption  that  by  this  provision  it  is  intended 

•  Hepburn  v.  EUzey,  2  Cr.  446 ;  2  L.  ed.  332 ;  Hooe  v.  Jamieson,  leC  U.  S. 
895;  17  Sup.  Ct.  Rep.  506;  41  L.  ed.  1040. 

7  133  U.  S.  258;  10  Sup.  Ct.  Uep.  295;  33  L.  ed.  642. 

8CapiUl  Traction  Co.  v.  Hof,  174  U.  S.  1;  19  Sup.  Ct.  Rep.  580;  43  L.  ed. 
873. 
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that  while  ordinary  municipal  powers,  such  as  grants  to  a  dty^ 
may  be  delegated  to  the  local  governing  body  in  the  District,  it 
may  not  delegate  to  such  body  the  general  legislative  powers  po8> 
sessed  by  a  State  of  the  Union.  That,  in  other  words,  the  legis- 
lative authority  over  the  District  being  vested  by  the  Constitutioii 
"  exclusively  "  in  Congress,  it  may  not  by  del^ation  be  exercised 
by  any  other  body.  Thus,  if  we  divide  the  governing  powers  in 
the  United  States  into  national,  state  and  local,  it  has  been  held 
necessary  that,  as  regards  the  District  the  first  two  must  be  exe^ 
cised  by  Congress  itself. 

It  cannot  be  said  that  the  Supreme  Court  has  passed  sqnarelj 
upon  this  point;  but  by  various  dicta  this  doctrine  has  been  d^ 
clared.  In  Stoutenburgh  v.  Hennick,®  the  court,  after  saying  thtt 
the  creation  of  municipalities  exercising  local  self-govemmait 
does  not  violate  the  rule  that  legislative  powers  may  not  be  dele- 
gated, go  on  to  say :  "  But  as  the  repository  of  the  legislative 
powers  of  the  United  States,  Congress  in  creating  the  District  of 
Columbia  ^  a  body  corporate  for  municipal  purposes '  could  onlv 
authorize  it  to  exercise  municipal  powers."  Strictly  speakings 
this  dictum  was  ohiter  as  regards  the  delegation  to  the  local  body 
of  local  legislative  powers  such  as  are  exercised  by  the  States, 
within  their  several  state  limits,  for  the  point  actually  determined 
in  the  case  was  the  constitutional  inability  of  Congress  to  give  to 
the  district  government  authority  to  legislate  with  reference  to 
a  matter  of  national  concern,  namely,  interstate  commerce*  It 
is  beJieved,  however,  that  the  long-continued  legislative  construc- 
tion which  has  been  consistently  followed,  reinforced  by  this  and 
other  judicial  dicta,^^  makes  very  improbable  the  acceptance  of 
a  different  doctrine. 

When  legislating  for  the  District,  and  the  same  is  true  as  re- 
gards the  Territories,  Congress  acts  not  only  as  a  local  legislature 
in  the  sense  that  a  State  acts  as  the  local  legislature  for  that  State, 
but  also  as  a  Xational  Legislature.  Whence  it  follows  that  the 
laws  thus  enacte<l  though  of  course  only  applicable  to  the  local 

9  129  T  .  S.  141;  9  Sup.  Ct.  Rep.  256;  32  L.  ed.  637. 
IOC/.  Roach  V.   Riswick,   McArthur  &  Mackay,    171;   Cohens  v.  Virginii, 
6  Wh.  204;  5  L.  ed.  257. 
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areas,  the  District  or  the  Territories,  especially  referred  to,  are 
yet  national  acts  in  that,  so  far  as  is  necessary  for  their  enforce- 
EBent,  they  have  a  validity  throughout  the  Union.  This  doctrine 
is  clearly  laid  down  by  Marshall  in  Cohens  v.  Virginia,^^  and 
lias  not  since  been  questioned.    In  that  case  the  court  say : 

^*  The  clause  which  gives  exclusive  jurisdiction  is,  unquestion- 
ably, a  part  of  the  Constitution,  and,  as  such,  binds  all  the  United 
States.  Those  who  contend  that  acts  of  Congress,  made  in  pursu- 
ance of  this  power,  do  not,  like  acts  made  in  pursuance  of  other 
powers,  bind  the  nation,  ought  to  show  some  safe  and  clear  rule 
svhich  shall  support  this  construction,  and  prove  that  an  act  of 
Congress,  clothed  in  all  the  forms  which  attend  other  legislative 
acts,  and  passed  in  virtue  of  a  power  conferred  on,  and  exercised 
by  Congress,  as  the  legislature  of  the  Union,  is  not  a  law  of  the 
United  States,  and  does  not  bind  them.  .  ,  .  The  i)ower  vested 
In  Congress,  as  the  l^slature  of  the  United  States,  to  legislate 
sxclusively  within  any  place  ceded  by  a  State,  carries  with  it,  as 
an  incident,  the  right  to  make  that  power  effectual.  If  a  felon 
escapes  out  of  the  State  in  which  the  act  has  been  committed,  the 
government  cannot  pursue  him  into  another  State,  and  apprehend 
him  there,  but  must  demand  him  from  the  executive  power  of 
that  other  State.  If  Congress  were  to  be  considered  merely  as 
the  local  legislature  for  the  fort  or  other  place  in  which  the  of- 
fense might  be  committed,  then  this  .principle  would  apply  to 
them  as  to  other  local  legislatures,  and  the  felon  who  should 
escajie  out  of  the  fort,  or  other  place,  in  which  the  felony  may 
have  been  committed,  could  not  be  apprehended  by  the  marshal, 
but  must  be  demanded  from  the  executive  of  the  State.  But  we 
know  that  the  principle  does  not  apply;  and  the  reason  is,  that 
Congress  is  not  a  local  legislature,  but  exercises  this  particular 
power,  like  all  its  other  powers,  in  its  high  character,  as  the  legis- 
lature of  the  Union.  The  American  people  thought  it  a  necessary 
power,  and  they  conferred  it  for  their  own  benefit.  Being  so  con- 
ferred, it  carries  with  it  all  those  incidental  powers  which  are 
necessary  to  its  complete  and  effectual  execution." 

116  Wh.  264;  5  L.  ed.  257. 
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§  163.  Places  Purchased 

The  same  clause  of  the  Constitution  which  grants  to  Congress 
exclusive  jurisdiction  over  the  district  to  \ye  selected  for  the  seat 
of  the  Nation  til  Goveniment,  authorizes  Congress  **  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  the  leg- 
islature of  the  State  in  which  the  sanie  shall  be  for  the  erectii 
of  forts,  magazines,  arsenaU,  dockyaixls,  and  other  needful 
buildings." 

The  federal  ownership  of  such  tracts  within  the  States  is  to  be 
sharply  distinguished  from  political  jurisdiction  over  them.  This 
latter,  as  the  Constitution  provides,  may  be  obtained  only  when 
the  districts  havL^  been  acc]iiircd  with  the  consent  of  the  States  in 
which  they  are  situated. 

The  language  of  Clause  17  would  seem  to  indicate  that  the 
franiers  of  the  ConstitutiDn  intended  that  the  General  Govern- 
niout  should  or  could  acquire  lands  within  the  States  only  by 
purchase  and  with  the  conseut  of  the  States,  In  practice,  how- 
ever, this  consent  has  not  always  been  obtained,  or  been  deemed 
necessary.  But,  in  such  cases^  the  political  jurisdiction  of  the 
State  is  not  ousted,  unless  the  lands  are  used  for  the  purposes  of 
government.  In  Fort  Leavenworth  R.  R,  Co.  v.  Lowe*^  the  court 
say:  *^  Tlie  eonsent  of  the  States  to  the  purchase  of  lands  within 
them  for  the  special  purposes  named  [in  Clause  17]  is  .  .  . 
esseuiial  under  the  Constitution,  to  the  transfer  to  the  General 
Government  with  the  title,  of  political  jurisdiction  and  dominion. 
Where  lands  are  acquired  without  such  consent,  the  possession  of 
the  United  States,  unless  political  jurisdiction  be  ceded  to  them 
in  some  other  way,  is  simply  that  of  an  ordinary  proprietor.  The 
property  in  that  case,  unless  used  as  a  means  to  carry  out  the 
purposes  of  the  government^  is  subject  to  the  legislative  authority 
and  control  of  the  States  equally  with  the  property  of  private 
individuals." 

Alao,  the  General  Government  is  able  to  acquire  lands  ^vithin 
the  States  by  the  exercise  of  the  right  of  eminent  domain^  a  right 
which  it  may  emidoy  when  **  necessary  and  proper**  to  the  exer- 
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cise  of  any  of  its  expressly  given  powers.'**  When  thus  obtained, 
the  lands  like  those  acquired  by  direct  purchase  and  without  the 
consent  of  the  States,  remains  subject  to  the  general  political 
jurisdiction  of  the  States  in  which  they  are  located.  As  property 
of  the  United  States  they  are  not,  however,  subject  to  taxation  by 
the  States.'* 

13  Kohl  V.  United  States,  91  U.  S.  367;  23  L.  ed.  449;  St.  Louis  v.  W.  U. 
Tel.  Co.,  148  U.  S.  92. 

14  Van  Brocklin  v.  Tennessee,  117  U.  S.  151;  6  Sup.  Ct.  Rep.  670;  29  L.  ed. 
845. 
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g  164.  Ccnqiiest  or  Military  Occupatioii  docs  not  Opente  to 
Annex  TcnitDry. 

Mere  coBqaesi,  that  is,  ihe  occnpation  bj  militaiy  force  of 
foreign  terrl-.orr.  is  not  suScient  to  annex  such  territory  to  tke 
State  whose  force*  are  in  possession  of  it.  However,  for  the  time 
being,  as  a  belligerent  right,  and  from  necessity,  the  entire  control 
of  this  area,  its  government,  and  the  life  and  property  of  its  m- 
habitaiit-;  are  in  the  hands  of  the  victorious  power.  The  inhibit- 
ants  are  no  longer  protected  by  the  State  whose  forces  have  been 
ousted,  and  for  the  time  being  owe  no  allegiance  to  it>  but  owe 
an  allegiance  to  the  State  which  is  in  possession. 

In  the  quite  early  case  of  United  States  v.  Rice*  the  doctrine 
of  military  possession  is  discussed  with  reference  to  the  port  of 
T'astine,  ilaine,  which,  for  a  time  during  the  War  of  1812,  waa 
in  possession  of  the  British  military  forces,  but  after  peace  wm 
n-tore'l,  and  returned  to  the  United  States.  The  court  say:  "It 
^:f^pc•a^^;,  \ty  the  pleadings,  that  on  the  first  day  of  September, 
1^14,  r'astino  was  captured  by  the  enemy,  and  remained  in  his 
exclusive  possession,  under  the  command  and  control  of  his  mili- 
tary and  naval  force?,  until  after  the  ratification  of  the  treaty  of 
pf-ace  in  February,  1815.  ...  By  the  conquest  and  military 
occni>ation  of  Castine,  the  enemy  acquired  that  firm  .possession 
which  enal;Ir(l  him  to  exercise  the  fullest  rights  of  sovereignty 
over  that  i)laoe.  The  sovereignty  of  the  United  States  over  the 
territory  was,  of  course,  sus])ended,  and  the  laws  of  the  United 
State-  conid  no  longer  be  rightfully  enforced  there,  or  be  obliga- 
toi-y  upon  the  inhabitants  who  remained,  and  submitted  to  the 
(•(/ncinerors.  T]y  the  surrender  the  inhabitants  passed  under  a 
tciiiporarv  allegiance  to  the  British  Government,  and  were  bound 
i»y  siieli  laws,  and  such  only,  as  it  chose  to  recognize  and  impose. 

1  I   Wli.  J  Hi;  4  L.  cd.  5(J2. 
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Trom  the  nature  of  the  case,  no  other  laws  could  be  obligatory 
upon  them,  for  where  there  is  no  protection  or  allegiance  or  sov- 
ereignity, there  can  be  no  claim  to  obedience.  Castine  was,  there- 
fore, during  this  period,  so  far  as  respected  our  revenue  laws,  to 
be  deemed  a  foreign  port;  and  goods  imported  into  it  by  the  in- 
habitants were  subject  to  such  duties  only  as  the  British  Govern- 
ment chose  to  requira  Such  goods  were  in  no  correct  sense 
imported  into  the  United  States.  The  subsequent  evacuation  by 
the  enemy,  and  resum.ption  of  authority  by  the  United  States,  did 
not,  and  could  not,  change  the  character  of  the  previous  trans- 
actions." 

In  Fleming  v.  Page^  the  question  arose  whether  duties  levied 
upon  goods  entering  the  United  States  from  the  port  of  Tampico, 
at  the  time  it  was  in  the  military  possession  of  the  United  States, 
were  properly  levied  imder  the  Act  of  Congress  which  imposed 
duties  upon  goods  imported  from  a  foreign  country.  Taney,  who 
rendered  the  opinion  of  the  court,  said :  "  The  Mexican  authori- 
ties had  been  driven  out,  or  had  submitted  to  our  army  and  navy 
and  the  country  was  in  the  exclusive  and  firm  possession  of  the 
United  States  and  governed  by  the  military  authorities,  acting 
under  the  orders  of  the  President  But  it  does  not  follow  that 
it  was  a  part  of  the  United  States,  or  that  it  ceased  to  be  a  foreign 
country,  in  the  sense  in  which  these  words  are  used  in  the  acts  of 
Congress.  The  country  in  question  had  been  conquered  in  war. 
But  the  genius  and  character  of  our  institutions  are  peaceful  and 
the  power  to  declare  war  was  not  conferred  upon  Congress  for 
the  purposes  of  aggression  or  aggrandizement,  but  to  enable  the 
General  Government  to  vindicate  by  arms,  if  it  should  become 
necessary,  its  own  rights  and  the  rights  of  its  citizens.  A  war, 
therefore,  declared  by  Congress  can  never  be  presumed  to  be  waged 
for  the  purpose  of  conquest  or  the  acquisition  of  territory;  nor 
does  the  law  declaring  the  war  imply  an  authority  to  the  President 
to  enlarge  the  limits  of  the  United  States  by  subjugating  the 
enemy's  territory.  The  United  States,  it  is  true,  may 
enlarge     its     boundaries     by     conquest     or     treaty     and     may 

2  9  How.  603;  13  L.  ed.  276. 
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demand    the    cession    of    territory    as    a    condition   of  peace 
in    order    to    indemnify    its    citizens    for    tlie    injuries  they 
have  suffered^  or  to  reimburse  the  government  for  the  expense  of 
the  war ;  but  this  can  be  done  only  by  the  treaty-making  power  or 
the  legislative  authority,  and  is  not  a  part  of  the  power  conferred 
upon  the  President  by  the  declaration  of  war.     His  duty  and 
power  are  purely  military.    .     .    •     He  may  invade  the  hostile 
country  and  subject  it  to  the  sovereignty  and  authority  of  the 
United  States;  but  his  conquests  do  not  enlarge  the  boundaries 
of  this  Union  nor  extend  the  operations  of  our  institutions  and 
laws  beyond  the  limits  before  assigned  to  them  by  the  legislative 
power.     It  is  true,  that,  when  Tampico  had  been  captured,  and 
the  State  of  Tamaulipas  subjugated,  other  nations  were  bound  to 
regard  the  country,  while  our  possession  continued,  as  the  terri- 
tory of  the  United  States,  and  to  respect  it  as  such.    For,  by  the 
laws  and  usages  of  nations,  conquest  is  a  valid  title,  while  the 
victor  maintains  the  exclusive  possession  of  the  conquered  country. 
The  citizens  of  no  other  nation,  therefore,  had  a  right  to  enter 
it  without  the  permission  of  the  American  authorities,  nor  to  hold 
intercourse  with  its  inhabitants,  nor  to  trade  with  them.    As 
regarded  all  other  nations,  it  was  a  part  of  the  United  States,  and 
belonged  to  them  as  exclusively  as  the  territory  included  in  our 
established  boundaries.    But  yet  it  was  not  a  part  of  this  Union. 
For  every  nation  which  acquires  territory  by  treaty  or  conquest, 
holds  it  according  to  its  own  institutions  and  laws.    And  the  rela- 
tion in  which  the  port  of  Tampico  stood  to  the  United  States  while 
it  was  occupied  by  their  arms  did  not  depend  upon  the  laws  of 
nations,  but  upon  our  own  Constitution  and  acts  of  Congre??. 
The  power  of  the  President  under  which  Tampico  and  the  State 
of  Tamaulipas  were  conquered  and  held  in  subjection  was  simpk 
that  of  a  military  commander  prosecuting  a  war  waged  against  a 
j>ublic  enemv  bv  the  authority  of  his  government.  And  the  country 
from  which  thc^e  goods  were  imported  was  invaded  and  subdued. 
iun\  ocon])itHl  as  the  territory  of  a  foreign  hostile  nation,  as  a 
]>ortioii  of  ^lexico,  and  was  held  in  possession  in  order  to  distress 
aiul  harass  the  enemy.    While  it  was  occupied  by  our  troops,  they 
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"Were  in  an  eneniy*s  country,  and  not  iii  their  own;  the  inhabitants 
^iv^ere  still  foreigners  and  enemies,  and  owed  to  the  United  Stiitea 
:Eiothing  more  than  the  sulimission  and  obedienee,  sometimes  calle^l 
temporary  allegiance,  which  is  due  from  a  conquered  enemy,  when 
lie  snrrenders  to  a  force  which  he  is  unable  to  resist.     But  the 
boundaries  of  the  United  States,  as  they  existed  when  war  was 
declared  against  ifexico,  were  not  extended  by  the  conquest ;  nor 
oould  they  be  regulated  by  the  varying'  incidents  of  war,  and  \m 
€>Dlarged  or  diminished  as  the  armies  on  either  aide  advanced  or 
retreated.     They  remaine<l  iinchunged.     And  every  place  which 
^^VBB  out  of  the  limits  of  the  United  States,  as  previously  estaV 
lish^d  by  tlie  political  authorities  of  the  government,  was  still  for- 
eign; nor  did  our  laws  extend  over  it^     Tampico  was,  therefore, 
m    foreign  port  when  this  shipnieut  wa-s  made,'' 

^Vt  first  it  may  appear  that  the  doctrine  declared  in  Fleming  v. 
F*^^e  is  not  in  harmony  with  that  uttered  in  United  States  v. 
rti«?-^;  for  in  the  former  case  it  was  held  that  mere  military  occu- 
py, t:  ion  was  not  sirfficient  to  annex  the  territory  occupied  by  the 
U^iiitcd  States;  whereas,  in  the  latter  case,  it  was  declared  that 
ii:iilitaty  occupation  by  the  forces  of  another  State  did  operate 
^*^     ^K~ender  the  port  foreign  to  the  United  States.     If  these  two  de- 
<*isloxis  had  been  given  by  an  international  tribunal,  or  had  had 
^^f  ^Tence  to  the  status  of  the  territories  received  internationally, 
toe-^^  I2j,flp,ib^p^]y  would  have  \teen  inharmonious.    For,  looked  at 
ir€>x3a   the   international   side,   a   country   belongs   to   that  power 
^'^"ich   is   in   effective   control   of   it.      Therefore,    thus   viewed, 
^-^stiDe  belonged  to  Great  Britain  while  its  military  forces  were 
y*^     liaramount  control  of  it.     In  like  manner,  Tanjpico,  viewed 
int:€3Tiiationa!ly,  was  a  part  of  the  United  States,  and  other  States 
^^oijilj  have  held  the  United  States  resjionsihle  for  anything  that 
^^^gtt  have  occurred  there  while  it  w*as  in  possession.     But  when, 
*^    '^as  the  case  both  in  United  States  v.  Rice  and  Fleming  v. 
^^^e,  the  question  was  purely  one  of  domestic  muuieipal  law.  it 
^^^a    within  the  province  of  the  Supreme  Court  to  determine  in 
^aeh    case  the  status  of  the  territory  concerned  according  to  the 
P^culi^r  municipal  or  constitutional  law  which  it  w^as  interpreting 
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and  applying.  In  otlier  words,  in  the  Fleming  v.  Page  case  the 
Supreme  Court  would  not  have  been  justified  in  declaring  that 
Tainpico  did  not,  dnring  American  occupancy,  belong  to  the 
United  States  in  an  international  sense;  whereas  it  was  justified 
in  holding  that  from  t!io  vie^vpoint  of  American  constitutional 
law  it  was  not  a  part  of  the  United  States,  any  more  than,  for 
example,  was  Culia.  during  the  time  of  its  administration  by 
American  authorities.^ 

In  Keedy  v.  Hc^nkel,*  with  reference  to  the  status  of  Cuba, 
during  the  American  occupation,  the  Supreme  Court  say:  *^  Cuba 
is  none  the  less  foreign  territory,  within  the  meaning  of  the  act 
of  Congress,  because  it  is  under  a  military  governor  appointed 
by  and  representing  the  President  in  the  work  of  assisting  the 
inhabitants  of  that  island  to  establish  a  government  of  their  own, 
under  which,  as  a  free  and  indepenflent  people,  tliey  may  control 
their  own  aflFairs  without   interference  by  other  nations.      The 

sin  De  Limu  v.  Bidwrll  {1S2  IT.  S.  1;  21  Sup.  Ct.  Rep.  743;  %5  U  ©d. 
1041)  the  court  any:  **  It  is  not  intended  to  intimate  that  the  ca««s  of 
Unitpd  Statc»j  v,  Bice  and  Fleming  v.  Page  ar»  not  harmonious.  In  fact 
thi'j  are  |>erfrrtly  consi»?tent  with  earh  other.  In  thp  first  case  it  was  merely 
hcUl  thnt  flittip?  could  not  bi»  colkct^d  upon  goods  broug-ht  into  n  dome«tie 
port  diiriofT  a  t4:!mporary  occupation  by  the  ^ncmy,  though  the  enemy  suhse- 
queiitly  evacuated  it:  in  the  latter  cause,  tiiat  the  temporary  military  occupa- 
tion hy  the  United  8intea  of  a  foreign  port  did  not  make  it  a  domestic  port, 
and  that  goods  imported  into  the  United  Stiitee  from  that  port  were  still 
suhj<«ct  to  duty.  It  would  have  been  obviously  unjust  in  the  Rice  case  to 
impose  a  duty  upon  goods  wliicli  might  already  have  paid  a  duty  to  the 
British  commander.  It  would  have  heim  equally  unjust  in  the  Fleming  ca**^ 
to  exempt  the  gooda  from  duty  by  reason  i»f  our  temporary  occupation  of  the 
port  without  a  forma!  eesainn  of  such  pnrt  to  the  United  States." 

Tliis  roastming,  based  simply  on  principles  of  justice  or  expediency,  hardly 
Bcems  convincing,  but  that  the  two  cases  arc  not  necessarily  inharmonious  has 
,  been  shown  above  in  the  text. 

The  dissenting  justices  in  the  Be  Lima  case,  however,  held  that  the  two 
eases  were  harmonious,  but  not  upon  the  grounds  stated  by  the  majority. 
Tliat  which,  in  their  opinion,  justified  the  court  in  holding  in  the  Fleming 
Cfl?e  that  Tampico  was  not  within  the  scope  of  the  United  States  tariff  laws 
was  lifcause  Congress  had  not  so  legislated  as  to  bring  it  within  a  collection 
district  or  to  establish  ix  custom  house  there.  "At  Castine,*'  they  say,  '*  the 
instrumentalities  of  the  custom  laws  had  been  divested,  at  Tampico)  they 
had  not  been  invested." 

4130  U.  S.  109;  21  Sup.  Ct.  Kep.  302;  45  L.  ed-  448, 
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occupancy  of  the  island  by  troops  of  the  United  States  was  the 

ixecessary  result  of  the  war.      The  result  could  not  have  been 

jt voided  by  the  United  States  consistently  with  the  principles  of 

interDational  law  or  with  its  obligations  to  the  people  of  Cuba. 

It  is  true  that  as  between  Spain  and  the  United  States  —  indeed, 

33    between  the  United  States  and  all  foreign  nations  —  Cuba, 

ixpon  the  cessation  of  hostilities  with  Spain  and  after  the  treaty 

of  Paris,  was  to  be  treated  as  if  it  were  conquered  territory.    But 

CLs   between  the  United  States  and  Cuba  that  island  is  territory 

lield  in  trust  for  the  inhabitants  of  Cuba,  to  whom  it  rightfully 

l>elong8,  and  to  whose  exclusive  control  it  will  be  surrendered 

"When  a  stable  government  shall  have  been  established  by  their 

"Voluntary  action.'' 

In  Dooley  v.  United  States,*^  one  of  the  "  Insular  Cases ''  de- 
<5ided  in  1901,  the  doctrine  of  Fleming  v.  Page  is  applied  in  fixing 
the  status  of  Porto  Eico  while  under  the  military  government  of 
the  United  States,  but  prior  to  the  ratification  of  the  treaty  of 
peace  ceding  the  island  to  the  United  States.  The  court  say: 
**  During  this  period  the  United  States  and  Porto  Rico  were  still 
foreign  countries  with  respect  to  each  other,  and  the  same  right 
'which  authorized  us  to  exact  duties  upon  merchandise  imported 
from  Porto  Rico  to  the  United  States  authorized  the  military 
commander  in  Porto  Rico  to  exact  duties  upon  goods  imported 
into  the  island  from  the.  United  States.  The  'fact  that,  notwith- 
standing the  military  occupation  of  the  United  States,  Porto  Rico 
remained  a  foreign  country  within  the  revenue  laws,  is  established 
hy  the  case  of  Fleming  v.  Page."  ® 

5  182  U.  S.  222;  21  Sup.  Ct.  Rep.  762;  45  L.  ed.  1074. 

<  President  MoKinley  was  criticized,  and  with  justice,  for  issuing  on 
December  21,  1898,  that  is,  on  a  date  prior  to  the  ratification  of  the  treaty 
with  Spain  ceding  the  Philippines,  an  executive  order  in  which  he  declared: 
"  With  the  signature  of  the  treaty  of  peace  between  the  United  States  and 
Spain  by  their  respective  plenipotentiaries  at  Paris  on  the  10th  instant,  and 
as  the  result  of  the  victories  of  American  arms,  the  future  control,  disposition, 
and  government  of  the  Philippine  Islands  are  ceded  to  the  United  States. 
In  fulfilment  of  the  rights  of  sovereignty  thus  acquired,  etc."  The  treaty 
was  not  ratified  by  the  treaty-making  power  of  the  United  States  until  the 
following  February,  and  did  not  go  into  effect  until  April  11,  1899. 

25 
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§  105.  Authority  of  De  Facto  Governments. 

The  govenxment  e^stablislied  and  maintained  by  one  State  b 
military  possession  of  territory  of  another,  is,  of  course,  a  de  facto 
one,  but  de  facto  in  a  somewhat  different  ^ense  from  iha;  of  a 
government  established  as  a  result  of  a  rebellion  or  civil  war, 
13ut  in  either  case  the  authority  of  the  de  facto  government  is  to 
an  extent  at  least  recognized.  This  is  adverted  to  by  the  Supreme 
Court  in  Thorington  v.  Smith^  in  passing  upon  the  status  of  the 
Confederate  Government  established  during  the  Civil  War/ 

7  8  WiiiL  1;  10  Ued.  361. 

B  The  court  say :  *'  There  are  several  degreed  of  what  is  called  d^  jam 
government.  -Such  a  g^overnment,  in  its  highest  degree,  a&fiumea  a  cliand«r 
very  closely  resembling  that  of  a  lawful  government,  Thia  U  whea  th« 
usurping  govermuent  expels  the  regular  authorities  from  their  cuitototiy 
seati^  and  funetioni^f  and  establishes  itself  In  their  place,  and  so  becomes  tiis 
actual  governni^nt  of  a  country.  The  diiitinguishing  characteristie  of  mcb 
a  government  is,  that  adherents  to  it  in  war  against  the  government  de  jun 
do  not  incur  the  penalties  of  treason;  and  under  certain  limitations^  obligi- 
tions  assumed  hj  it  in  behalf  of  the  country,  or  otherwise,  will,  in  geaerid, 
be  respected  by  the  government  de  jure  when  restored.  It  U  very  certaia  tlut 
the  Confederate  Government  was  never  acknowledged  by  the  United  SUt»  la 
a  de  facto  government  in  this  sense.  Nor  was  it  acknowledged  as  such  hj 
other  powers.  No  treaty  waa  made  with  it  by  any  civilleed  State.  Ko 
ohUgations  of  a  national  chftracter  were  created  by  it,  binding  after  itj 
dissolution,  on  the  States  which  it  represented,  or  on  the  National  Govemaient 
From  tt  very  early  period  of  the  Ciiril  War  to  its  cloac,  it  waa  regardwi  si 
simply  the  military  representative  of  the  insurrection  against  the  authoritj 
of  the  United  States. 

But  there  is  another  description  of  governmenti  called  also  by  publieisti  s 
govern ment  de  facio,  but  which  might,  perhaps,  be  more  aptly  denominated  a 
government  of  pararaonni  force.  Its  distinguishing  characteristics  are  (1) 
that  its  existence  is  maintained  by  active  military  power  within  the  Terri* 
tories,  and  against  the  rightful  authority  of  an  eBtaA>lished  and  lawful 
government;  and  (2)  that  while  it  exists,  it  must  necessarily  be  obeyed  Is 
civil  matters  by  private  citizens  who,  by  acts  of  obedience,  rendered  in  fiA- 
mission  to  such  force,  do  not  become  responsible,  as  wrongdoers,  for  ihoss 
acts,  though  not  warranted  by  tlie  laws  of  the  rightful  government.  Acttul 
governments  of  tliis  aort  are  established  over  districts  difitering  greatly  ii 
extent  and  conditions.  They  are  usually  administered  directly  by  militaiy 
authority,  but  thpj'  may  be  administered  also  by  civil  authority,  Mipported 
more  or  less  directly  by  military  force.  One  example  of  this  sort  of  gorem- 
ment  is  found  in  the  case  of  Caatine,  in  Maine,  reduced  to  British  posseisioft 
during  the  war  of  1812.  .  .  .  A  like  example  is  found  in  the  case  of 
Tampico,  occupied  durlDg  the  war  with  Mexico  by  the  troops  of  the  Uidted 
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§    166.  Status  of  Conquered  Domestic  Territory. 

Tn  New  Orleans  v.  New  York  Mail  Steamship  Co.**  was  coe- 
sidered  the  status  of  territory  of  the  Southern  Confederacy  which 
had  been  conquered  by  the  federal  forces.  The  court  held  that 
the  federal  forces  in  possession  might  exercise  the  same  absolute 
authority  as  in  the  case  of  territory  conquered  from  a  foreign 
State.^^ 

Stiit€5.  It  waA  dctertrjined  hj  this  court,  in  Fleming  v.  Page  (9  How.  603; 
13  L.  cd.  276 1 »  that  altliough  Tampico  did  not  become  a  port  of  the  United 
Stattfs  in  consequence  of  that  occupation,  gtill,  having  come  together  with  the 
whole  State  of  TamauHpai,  of  which  it  wag  part,  into  the  exeliisive  posseaaion 
of  the  national  forcea,  it  muat  be  regarded  and  respected  by  other  nationa  as 
the  territory  of  the  United  States.  Tliese  were  cases  ol  temporary  possession 
of  territnry  hj  lawful  and  regular  governments  at  war  with  the  country  of 
which  the  territory  so  possessed  was  part.  The  central  government  estab* 
lished  for  the  insurgent  States  differed  from  tlie  temporary  governments  at 
Castine  and  Tampico  in  the  circtimstance  that  its  authority  did  not  originate 
ia  lawful  acts  of  regular  war,  but  it  was  not,  on  that  account,  less  actual  or 
l«sa  supreme.  And  we  think  that  it  must  he  classed  among  the  governments 
^f  which  these  are  examples.  It  is  to  be  observed  that  the  rights  and  obliga- 
t'oas  of  a  belligerent  were  conceded  to  it,  in  its  military  character,  very  soon 
*^fter  the  war  began,  from  motives  of  humanity  and  expediency  by  the  United 
States,  The  whole  territory  controlled  by  it  was  thereafter  held  to  bo 
*«M'inies*  territoryt  and  the  inhabitants  of  that  territory  were  held,  in  most 
^•pects,  for  enemies.  To  the  extent,  then,  of  actual  supremacy,  however 
iinlawfully  gained,  in  all  matters  of  government  within  its  military  lines, 
^«*  power  of  the  insurgent  government  cannot  he  questioned.  That  supremacy 
^id  Hot  justify  acts  of  hoBtillty  to  the  United  State*.  How  far  it  should 
**<niBe  them  must  be  left  to  the  lawful  government  upon  the  re-establishment 
^'  its  authority.  But  it  made  obedience  to  its  authority,  in  civil  and  local 
^^ttera,  not  only  a  necessity  but  a  duty.  Without  such  obedience,  civil  order 
^^?  impossible/* 
*20  WalL  38T;  22  L.  ed.  354, 

'^"Although  the  City  of  New  Orleans  was  conquered  and  taken  possession 
^^  in  a  civil  war  waged  on  the  part  of  the  United  States  to  put  down  an 
insurrection  and  restore  the  supremacy  of  the  National  Government  in  the 
Confederate  States,  that  government  had  the  same  power  and  rights  in  terri- 
^^^  held  by  conquest  as  if  the  territorv  had  belonpred  to  a  forei^rn  country, 
^^'^  had  been  subjugate^!  in  a  foreign  war.  The  Prize  Cases,  2  Black,  635 ; 
^7  h  ed.  450;  Mrs.  Alexander's  Cotton,  2  Wall.  404;  17  L.  ed.  915; 
*^uran  V.  Ins.  Co.,  6  Wall.  1;  18  L.  ed.  836,  In  such  eases  the  conquering 
^^er  has  a  right  to  dii^place  the  pre-existing  aiithority,  and  to  assume,  to 
''***h  extent  as  it  may  deem  proper,  the  exercise  by  itself  of  all  the  powers 
^^  functions  of  government*  It  may  appoint  all  the  necessary  officers  and 
"^the  them   with    designated    powers,    larger   or    smaller,    according   to    its 
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§  167.  Presidential  Governments. 

In  1846,  during  the  war  with  Mexico,  the  United  States  ouB- 
tary  forces  took  possession  of  Upper  California.  In  1847  the 
President  as  Commander-in-Chief  of  the  army  and  navy  autl^)^ 
ized  the  establishment,  by  the  military  commanders,  of  a  civil  and 
military  government  for  the  conquered  territory.  This  wa»  done. 
In  Cross  v.  Harrison^  ^  the  question  was  raised  whether  this  gov- 
ernment might  lawfully  continue  its  existence  after  the  date  of 
the  treaty  of  peace  by  which  the  territory  was  formally  annexed 
to  the  United  States,  and  until  Congress  had  legislated  for  its 
government.  In  deciding  this  in  the  affirmative,  the  court  said: 
"  The  territory  had  been  ceded  as  a  conquest,  and  was  to  be  pre- 
served and  governed  as  such  until  the  sovereignty  to  which  it  liad 
passed  had  legislated  for  it.  That  sovereignty  was  the  United 
States,  under  the  Constitution,  by  which  power  had  been  given  to 
Congress  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United 
States,  with  the  power  also  to  admit  new  States  into  this  Union, 
with  only  such  limitations  as  are  expressed  in  the  section  in  whidi 
this  power  is  given.  The  government  of  which  Colonel  Mason  was 
the  executive,  had  its  origin  in  the  lawful  exercise  of  a  belligerent 
right  over  a  conquered  territory.  It  has  been  instituted  during 
the  war  by  the  command  of  the  President  of  the  United  States. 
It  was  the  government  when  the  Territory  was  ceded  as  a  con- 
pleasure.  It  may  prescribe  the  revenues  to  be  paid,  and  apply  them  to  its 
own  use  or  otherwise.  It  may  do  anything  necessary  to  strengthen  itself  and 
weaken  the  enemy.  There  is  no  limit  to  the  powers  that  may  be  exerted  is 
such  cases,  save  those  which  are  found  in  the  laws  and  usages  of  war.  These 
principles  have  the  sanction  of  all  publicists  who  have  considered  the  subjeei 
They  have  been  repeatedly  recognized  and  applied  by  this  court.  Crosn  f. 
Harrison,  16  How.  164;  14  L.  ed.  889;  Leitensdorfer  v.  Webb,  20  How.  176; 
15  L.  ea,  801;  The  Grapeshot,  9  Wall.  129;  19  L.  ed.  651.  In  the  ease 
la?t  cited  the  President  had,  by  Proclamation,  established  in  Xew  Orletns  t 
Provisional  Court  for  the  State  of  Louisiana,  and  defined  its  juriadiction. 
This  court  held  the  Proclamation  a  rightful  exercise  of  the  power  of  the 
Exocutive,  the  court  valid,  and  its  decrees  binding  upon  the  parties  brongbt 
before  it.  In  such  cases  the  laws  of  war  take  the  place  of  the  ConstitDtian 
and  laws  of  the  United  States  as  applied  in  time  of  peace." 
u  16  How.  164;  14  L.  ed.  889. 
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quest,  and  it  did  not  cease,  as  a  matter  of  course,  or  as  a  necessary 
consequence  of  the  restoration  of  peaca  The  President  might 
tave  dissolved  it  by  withdrawing  the  army  and  navy  officers  who 
administered  it,  hnt  he  did  not  do  so.  Congreas  could  have  put 
an  end  to  it,  hnt  that  was  not  done.  The  right  inference  from  the 
inaction  of  both  is,  that  it  was  meant  to  be  continued  until  it  had 
been  legislatively  changed.  Xo  presumption  of  a  contrary  inten- 
tion can  be  made.  Whatever  may  have  been  the  causes  of  delay, 
it  must  be  presumed  that  the  delay  was  consistent  with  the  true 
policy  of  the  government.  And  the  more  so  as  it  was  continued 
Mitil  the  people  of  the  territory  met  in  convention  to  form  a  st^te 
government,  which  was  subsequently  recognized  by  Congress 
binder  its  powers  to  admit  new  States  into  the  Union," 

The  government  maintained  by  the  President  over  a  conquered 
tcfrritory  being  belligerent,  is,  as  is  stated  in  the  paragraph  quoted 
*l>ove,  absolute  in  character,  according  to  the  general  doctrines 
^f  international  law  regarding  military  occupation:  "  It  may  do 
anything  necessary  to  strengthen  itself  and  weaken  the  enemy. 
There  is  no  limit  to  the  powers  that  may  l>e  exerted  in  such  cases, 
save  thc^se  which  are  found  in  the  laws  and  usages  of  war."  *^ 

^^  When,  after  tlie  copitiitation  of  tlie  Spanish  forces  in  Santiago,  Citba,  tho 
Military  forces  of  the  ITniled  States  took  poasession  of  the  eastorn  part  of  the 
Province,  the  President  instructed  the  military  cnmmander,  inter  oli'a,  as  fol- 
iQWs:  **  The  first  elTtfct  of  the  tniUtary  occupation  of  the  enemy's  territory 
**  the  severance  of  the  former  political  relations  of  the  inhjibitanta  and  the 
^^•bliflhment  of  a  new  political   power.      Under   this  changed   condition   of 

*^"g9  the  inhabitants,  sio  long  as  they  perform  their  duties,  are  entitled  to 
•^^Urity  in  their  p^r&ous  and  property  and  in  all  their  rights  and  relations. 
All  persons  who  either  by  active  aid  or  by  honest  sutimissionj 
Co-operate  with  the  L'nit*?d  States  to  give  effect  to  this  beneficent  purpose  will 
^^^Jve  the  reward  of  its  support  and  protection.  Our  occupation  should  be 
^*  free  from  severity  as  posscble-  Tliough  the  powers  of  the  military  occupant 
^f^  absolute  and  supreme  and  immediately  opertite  upon  the  political  con- 
****ion  of  the  inhabitants,  the  municipal  lawg  of  the  conquered  territory,  such 

•  afl'ect  private  rights  of  persons  and  property  and  provide  for  the  punish- 
^^^t  of  crime,  are  considered  as  continuing  in  force,  so  far  as  they  are  com- 
^tibl^  with  the  new  order  of  things,  until  they  are  suspended  or  superseded 
~y  the  occupying  belligerent;  and  in  practice  they  are  not  usually  abrogated. 
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are  allowed  to  remain  in  force  and  to  be  adjntnigtered  by  the  ordinary 
Unals,   substantially   as   they  were   before    occupation.      This   enlightened 


P^^actice  U,  bo  far  as  possible,  to  be  adhered  to  on  the  present  occasion.    The 
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TT^  itzrt:  yji0jSL  frxL  TK  jg«ftCrng  tatii&i  infti  uie  pover  of  the 
l^f«»l^«L--  fct  ^-yr*  -:.ir:iig-l2Hliigf  ci  lae  araij  and  iutt,  is  pn^ 
ii«;^^r  tvbv-lrvir  IT*--  waratrei  lenivi^j.  And  also,  thtt  this 
y/wHZ  ys^^Jt  li'js  iiMt  irx^uL  ay.Tupxadon  of  the  tenitorr  in 
cu^">yjL  v>  *i^  ^IzItjA  S^JTJti  MZii  imnl  Congreas  Ifgifilitcg  for  its 

^  '^'i.irv'  i;Li  '."..lii^  '.Ai*'lt.l«  trtcur:^  vttl  i»  AdxiBifftratkB  of  jnstiee  nar.  if 
•vnr  fc•.t^-,•:  t:**  t«vf*K*rT  rf  tut  Urrirf  StAiec  ecntiinie  to  adminiiter  the 
K.r<JiArj  jtw  of  i:^  U^d.  ai  VttvecK  Kaz  asd  xsaa,  vader  the  raperridoa  of 
*z4t  .-.::i*'r>j»i  f,=.aAi*i*T-;i-ti>i.  Tz^  riili*  e;>iistabiilanr  will,  so  fir  u 
ttty  >  y5M^^:«.4/.>.  Vt  ;7«wrTei.  T:«  fjK^VjM  of  the  people  to  pursue  fhdr 
*."r  -tV.sL**-;  vr^yi'.Ivi  »;!!!*  a^Id^  on^j  vfaen  it  mar  be  necesAarr  to  do 
^.,  Vi~i.:>  t-«i;  ns>  c-f  ecfi'Sart  of  the  Amerieaii  eommander-in-cbief  will  be 
kvri  af  Lk«  ;::it  b<«n  4*r2&«)2,  it  vil]  be  his  dntr  to  adopt  measarei  of  t 
<fjf  i^r^.t  k'.zA  if,  nnfr/rtsi^t^I'T.  tbe  eonrae  of  the  people  ihould  render  mA 
iisMi^ur^  ih'i'.nj^fZ.hMWt  Uj  tLe  maxntenaiice  of  law  and  order.  He  will  tha 
f/'M^^f  tfie  powvT  to  replace  or  expel  the  natiTe  oiBciaU  in  part  or  alto- 
g<t.^>«rr;  t/>  fur/4t::at«  n#:w  eonrtf  of  his  own  constitution  for  those  that  aoir 
f-xift,  or  to  er^rate  tneh  nrw  or  supplementary  tribunals  as  maj  be  juKenuj. 
In  the  ezerci«e  of  the«e  high  powers  the  eommander  mast  be  guided  hy  hh 
jnd^Lmmi  and  hi*  experience  and  a  high  sense  of  jnstiee.  One  of  the  moit 
imfiortant  and  most  practical  problems  with  which  it  will  be  necessary  to 
d<'a1  in  that  of  the  treatment  of  property  and  the  collection  and  administrt- 
tion  of  the  revenues.  It  is  conceded  that  all  public  funds  and  seeorities 
l/f-lori^fing  to  thf!  goTemment  of  the  country  in  its  own  right,  and  all  arms 
Biul  nMp]^V\*^^  and  other  movable  property  of  such  gOTernment,  may  be  seized 
liy  tl)«  military  ocfiipant  and  converted  to  his  own  use.  The  real  property 
of  tli*»  State  he  may  lioM  and  administer,  at  the  time  enjoying  the  reveiioea 
tluT^rf,  hut  he  is  not  to  dejftroy  it  save  in  tlie  case  of  military  necessity. 
All  jfiihlic  means  of  transportation,  such  as  telegraph  lines,  cables,  railwaTi. 
urn!  hoats,  })elfinfjing  to  the  State  may  be  appropriated  to  his  use.  hut,  unless 
in  riiH<»  of  military  necessity,  they  are  not  to  be  destroyed.  All  churches  and 
IfiiiMiri^s  devoted  to  religious  worship  and  to  the  arts  and  sciences,  all  gchoo]' 
liiMiHi'M,  are,  so  far  as  possible,  to  be  protected,  and  all  destruction  or  inten- 
tioiiiil  defacement  of  such  places,  of  historical  monuments  or  archives,  or 
wnrkn  of  8ci<'ncc  or  art  is  prohibited,  save  when  required  by  urgent  military 
iH  iTHHJty.  Private  property,  whether  belonging  to  individuals  or  corpora- 
tioiiH,  in  to  be  respected,  and  can  be  confiscated  only  for  cause.  Means  of 
liHii-'jMtrtation,  such  as  telegraph  lines  or  cables,  railways  and  boats,  may. 
iillhouKh  they  Ix'lonj*  to  private  individuals  or  corporations,  be  seized  by  the 
military  occu|)ant,  but  unless  destroyed  under  military  necessity  are  not  to 
be  retained.  While  it  is  held  to  be  the  right  of  the  conqueror  to  levy  con- 
hibtitiouH  upiin  the  enemy  in  their  seaports,  towns,  or  provinces  which  may 
1h«  in  hi«*  nnlitary  po!»8es>ion  by  conquest,  and  to  apply  the  proceeds  to  defray 
ll\i'  i'\|HMise  of  the  war.  this  right  is  to  be  exercised  within  such  limitations 
that  it  may  m^t  savor  of  confiscation.     As  the  result  of  military  occupation 
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govermnent.  It  would  appear,  however,  that  during  this  latter 
period,  the  President's  power  is  not  so  absolute  as  in  the  period 
prior  to  annexation.  Absolute  power,  according  to  American  con- 
stitutional  doctrines,  is  only  justified  by  military  necessity,  and, 
therefore,  with  tlie  ce^ation  of  hostilities  and  the  annexation  of 
tie  territory  by  which  it  is  brought  within  the  general  province 
of  the  American  doctrine^  there  spring  up  certain  limitations 
upon  the  President's  governing  power. ^^  The  extent  of  these 
limitations  will  be  discussed  in  a  later  chapter  dealing  with 
martial  and  military  law,  and  with  the  doctrines  laid  down  by 
the  Supreme  Court  in  the  **  Insular  Cases  "  determining  the  po- 
litical status  and  the  civil  rights  of  the  inhabitants  of  the  islands 
a<^quired  in  1898  from  Spain, 

the   tjucea  &nd  duties  payable  hj  the  inhftbitants  to  the  former  government 

beeotiie  payable  to  the  miUtary  occupant,  uixleaa  he  «e<»^  fit  to  auhstitute  for 

Kth€*m  other  rates  or  modes  of  contribution  to  the  expenses  of  the  government. 

The  moneys  so  collected  ure  to  be  ii^d  for  the  pnrpo^  of  paying  the  expenses 

^f  government  under  the  military  occupation,  such  as  the  salaries  of  the  judges 

R^nd   tlie  police,  and  for  the  payment  of  the  expenses  of  the  army.     Private 

propt^rty  taken  for  the  use  of  the  army  is  to  be  paid  for,  when  possible,  in 

^Bh   at  a  fair  valuation,  and  when  payment  in  cash  is  not  possible  receipts 

*T«  to  be  given.     All  ports  and  places  in  Cuba  which  may  be  in  the  actual 

?o«««ssion  of  our  land  and  naval  forces  ^11  be  opened  to  the  commerce  of  all 

Wiutra^)  nations*  as  well  as  our  own,  in  articles  not  contraband  of  war,  upon 

payment  of  the  prescribed  rates  of  duty  which  may  be  in  force  at  the  time  of 

the  iTnportation/*    Moore  DigeMt  of  Int.  Law,  VII,  §  1143.    The  order  wai 

lame^l  Juiy  ig,  18»8, 

1*  See,  for  example,  the  language  of  the  court  in  Doolcy  v.  United  Statei, 
182  TI.  a  222;  21  Sup.  Ct  Rep,  762;  45  L.  ed.  1074. 


CHAPTER  xxym. 

THE    ANNEXATIOX   OF   TERRITORY    BY    TREATY, 

§  168,  Congressional  Action  not  Needed  to  Complete  Anne 
tion  of  Territory  Acquired  by  Treaty. 

That,  under  tlie  treaty-making  power  provided  in  the  Consti 
tion,  a  foreign  country  may  be  brought  under  the  sovemgnty 
the  United  States,  and  thus,  from  the  viewpoint  of  internatioc 
law,  become  a  part  of  it,  is,  as  we  have  seen,  beyond  questic 
In  De  Lima  v*  Bidwell/  one  of  the  "  Insular  Cases/'  decided 
l&Ol,  was  urged  the  point,  however,  that,  before  such  an  annejs 
territory    can    btx^omo    **  domestic "    territory    and    as    such 
brought,  ipso  facto,  under  tlie  operation  of  the  federal  laws  g^ 
erally,  an  act  of  Congress  to  that  effect  is  necessary. 

Prior  to  this  De  Lima  case,  this  question  had  been  several  tix3 
raised,  especially  with  reference  to  the  immediate  a,pplicability' 
the  revenue  laws  of  the  United  States  to  annexed  territories,  1 
had  never  been  thoroughly  discussed,  nor  had  administrative  pr 
tice  always  been  harmonious  with  judicial  pronouneeme^itSf 
theee  judicial  pronouncements  harmonious  with  one  another. 

In  Fleming  v.  Page,^  decided  in  1850,  it  was  held,  as  we  k  ^ 
seen,  that  conquest  and  military  occupation  of  a  foreign  dist^ 
did  not,  ipso  facto,  make  that  district  a  part  of  the  United  Sta 
and,  therefore,  that  duties  were  properly  levied  upon  goods 
ported  therefrom  into  the  LTnited  States  under  the  act  of  C^ 
gress    imposing    duties    upon    imports    from    foreign    countr^- 
Taney,  however,  in  his  opinion  went  further  than  the  facts  of 
case  necessitated,  and  adverted  to  the  circimistanco  that  the 
mini  strati  ve  department  of  the  government  had,  as  a  rule,  c^ 
tinned   to   treat   territory   acquired    by    treaty   as   foreign  M 
Congress  by  legislation  had  extended  over  it  its  revenue  laws-. 

1  182  U,  8.  1 ;  21  Slip.  Ct.  Rep.  743;  45  L.  ed.  1041. 
>9  How.  603;  13  L.  ed  276. 

»He   said:     ** Tins  construction   of   the   revt?nue  laws  has  been  unifot       _     ^ 
given  by  the  administrative  department  of  the  government  in  every  case  ^^^"'^ 
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§  168.  Cross  V.  Harrison. 

In  Croes  v.  Harrison,^  however,  decided  in  1853,  it  was  held 
by  a  unanimous  court,  including  Chief  Justice  Taney  himself, 
that  by  the  ratification  of  the  treaty  of  1848  between  Mexico  and 
the  United  States,  California  became  a  part  of  the  United  States, 
and  the  tariff  laws  of  the  United  States  then  in  force  ipso  facto 
applicable  to  it 

The  treaty  which  fixed  the  boundary  between  Mexico  and  the 
United  States  was  ratified  May  30,  1848.  The  de  facto  military 
government  continued  in  force  after  this  date,  but,  after  official 

has  come  before  it.  And  it  has,  indeed,  been  given  in  cases  where  there 
appears  to  have  been  stronger  ground  for  regarding  the  place  of  shipment  as 
a  domestic  port.  For  after  Florida  had  been  ceded  to  the  United  States,  and 
the  forces  of  the  United  States  had  taken  possession  of  Pensacola,  it  was 
decided  by  the  Treasury  Department,  that  goods  imported  from  Pensacola 
before  an  act  of  Congress  was  passed  erecting  it  into  a  collection  district, 
and  authorizing  the  appointment  of  a  collector,  were  liable  to  duty.  That  is, 
although  Florida  had  by  cession,  actually  become  a  part  of  the  United 
States,  and  was  in  our  possession,  yet  under  our  revenue  laws,  its  ports  must 
be  regarded  as  foreign  until  they  were  established  as  domestic  by  act  of 
Congress ;  and  it  appears  that  this  decision  was  sanctioned  at  the  time  by  the 
Attorney-General  of  the  United  States,  the  law  officer  of  the  government. 
And,  although  not  so  directly  applicable  to  the  case  before  us,  yet  the 
deciflions  of  the  Treasury  Department  in  relation  to  Amelia  Island,  and 
certain  ports  in  Louisiana,  after  that  province  had  been  ceded  to  the  United 
States,  were  both  made  upon  the  same  grounds.  And  in  the  latter  case,  after 
a  custom-house  had  been  established  by  law  at  New  Orleans,  the  collector  at 
that  place  was  instructed  to  regard  as  foreign  ports  Baton  Rouge  and  other 
settlements  still  in  the  possession  of  Spain,  whether  on  the  Mississippi,  Iber- 
ville, or  the  seacoast.  The  department  in  no  instance  that  we  are  aware  of, 
eince  the  establishment  of  the  government,  has  ever  recognized  a  place  in  a 
newly-acquired  country  as  a  domestic  port,  from,  which  the  coasting  trade 
might  be  carried  on,  unless  it  had  been  previously  made  so  by  an  act  of 
Congress.  The  principle  thus  adopted  and  acted  upon  by  the  Executive 
Department  of  the  government  has  been  sanctioned  by  the  decisions  in  this 
court  and  the  circuit  courts  whenever  the  question  came  before  them.  We 
do  not  propose  to  comment  upon  the  different  cases  cited  in  the  argument. 
It  is  sufficient  to  say  that  there  is  no  discrepancy  between  them.  And  all  of 
them,  so  far  as  they  apply,  maintain  that  under  our  revenue  laws  every  port 
is  regarded  as  a  foreign  one,  unless  the  custom-house  from  which  the  vessel 
clears  is  within  a  collection  district  established  by  aet  of  Congress,  and  the 
officers  granting  the  clearance  exercise  their  functions  under  the  authority  and 
control  of  the  laws  of  the  United  States." 
4  16  How.  104;  14  L.  ed.  889. 
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notice  of  the  treaty  was  received,  the  commander  in  charge  cease 
collecting  the  military  duties  which  he  had  been  imposing,  an 
substituted  therefor  duties  imposed  by  the  revenue  laws  of  tl 
United  States.    He  reported  this  to  the  President  and  his  actic 
was  approved.    By  a  letter  of  October  9,  1848,  the  Secretary  •► 
War  imtnicted  the  commandeF  that  **  the  government  ds  fa 
can  of  course  exercise  no  powers  inconsistent  with  the  provisior^^ 
of  the  Constitution  of  the  TTnited  States,  which  is  the  supre 
law  of  the  St4itc's  and  Territories  of  our  Union.    For  this  reas 
no  import  duties  can  be  levied  in  California  on  articles  of  gpo^ 
produce,  or  manufacture  of  any  State  or  Territory  of  the  Unit 
States,  and  no  such  duties  can  be  imposed  in  any  part  of  f 
Union  on  the  productions  of  California;  nor  can  duties  be  charg 
on  such  foreign  productions  as  have  already  paid  duties  in 
port  of  the  United  States."  ® 


sTIie  Secretary  of  the  TreBBury  also  at  thift  time  issued  a  circulftr  (Oct^=»>b«r 
7,   1848},  in  which  be  declared:     "By  the  treaty  with  Mexico,  Califomi  ^ik.     iM 
annexed  to  tiiis  Republic^  and  the  Conatitution  of  the  United  States  i& 
tended  over  that  Territory  and  ia  in  full  force  throughout  it«  limits."    "€ 
gresa  also,"  he  added,  "by  several  enactments  iubsequent  to  the  ratiflcatio 
the  treaty,  have  distinctly  recognized  Civlifornia  at  a  part  of  the  Union, 
hftVf  extended  over  it  in  several  particulars  the  laws  of  the  Unit«d  St  a 
Under    these    circumstances    the    following    instructions   are   issued    by        ^W* 
Department: 

'*  First.  All  articles  of  the  growth,  produce,  or  manufacture  of  Califo*""*^ 
shipped  therefrom  at  any  time  since  the  30th  of  May  last  are  entitle <J  ^ 
admiasion  free  of  duty  into  all  ports  of  the  United  States. 

"  Second.     All  articles  of  the  growth,  pri>duce,  or  manufacture  of  the  IT^**^ 
States  are  entitled  to  admission  free  of  duty  Into  California,  as  are  alA^ 
foreign  goods  which  are  exempt  from  duty  by  the  laws  of  Congress,  c^ 
which   goods   the   duties   prescribed   by   those    laws   have  been    paid   to 
collector  of  the  United  States  previous  to  their  introduction  into  Califor*^*-***, 

''Third*     xVlthungh  the  Constitution  of  Uie  United  States  extends  to     ^7*^* 
fornia,  and  Congress  hasrecognisied  it  by  law  as  a  part  of  the  Union  and   1^^** 
loted  over  it  as  such,  yet  it  is  not  brought  by  law  within  the  limits  o^"     *"^ 
collection  district,  nor  has  Congress  authorized  the  appointment  of  any  o^^^^^ 
to  collect  the  revenue  accruing  on  the  import  of  foreign  dutiable  good»    ^^ 
that   terjitory.     Under   these  circumstances,  although  this  Department    Tf^^^ 
be  unable  to  collect  the  duties  accruing  on  importations  from  foreign  coun^^^^  ^ 
into  Californiai  yet  if  foreign  dutiable  goods  should  be  introduced  there  ^^^\ 
shipped  thence  to  any  port  or  place  of  the  United  States  they  will  be  stib/^^ 
to  duty,  as  also  to  all  the  penalties  prescribed  by  law  w^hen  such  importit^ 
is  attempted  without  payment  of  duties.*' 
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Acting  in  accordance  with  these  instructions,  the  existing  tariff 
and  navigation  laws  of  the  United  States  were  enforced  bj  the 
de   facto  government     In  Cross  v.  Harrison  the  l^ality  of  this 
action  was  sustained.     In  passing  upon  the  status  and  power  of 
the  government  after  the  treaty  of  peace,  the  court  said ;    '^  It  was 
urged  that  our  revenue  laws  covered  only  so  much  of  the  territory 
of  tie  United  States  as  had  been  divided  into  collection  districts, 
and  that  out  of  them  no  authority  had  been  given  to  prevent  the 
landing  of  foreign  goods,  or  to  charge  duties  upon  them,  though 
such  landing  had  been  made  within  the  territorial  limits  of  the 
I     tTnited  States.    To  this  it  may  be  successfully  replied  that  collec- 
'    tioix  districts  and  ports  of  entry  were  no  more  than  designated 
localities  within  and  at  which  Congress  had  extended  a  liWty 
^f  commerce  in  the  United  States,  and  that  so  much  of  its  terri- 
tory as  was  not  within  any  collection  district  must  be  considered  as 
aaA^ing  been  withheld  from  that  liberty.     It  is  very  well  under- 
atc>o<l  to  be  a  part  of  the  laws  of  nations,  that  each  nation  may 
^^^ignate,  upon  its  own  terms,  the  ports  and  places  within  its 
f  ^^^^itory  for  foreign  commerce,  and  that  any  attempt  to  introduce 
loi^^gn  goods  elsewhere  within  its  jurisdiction  is  a  violation  of  its 
^^'^^reignty.     It  is  not  necessary  that  such  should  be  declared  in 
^^'^xtiSj  or  by  any  degree  or  enactment,  the  expressed  allowances 
^*^i^Og  the  limit  of  the  liberty  given  to  foreigners  to  trade  with 
^^oli  nations.     Upon  this  f>rinciple,  the  plaintiffs  had  no  right  of 
I  ^^^de  with  California  with  foreign  goods,  excepting  from  the  per- 
^^Bsion  given  by  the  United  States  under  the  civil  government 
^^d  war  tariff  which  had  been  establishexl  there.     And  when  the 
,  ^^^U^titry  was  ceded  as  a  conquest,  by  a  Treaty  of  Peace,  no  larger 
^l>^Tty  to  trade  resulted.    By  the  ratifications  of  the  Treaty,  Call- 
^  OT"xiia  became  a  part  of  the  United  States.    And  as  there  is  noth- 
,^S   differently  stipidatetl  in  the  Treaty  with  raspect  to  commerce, 
,    ^  tiecanie  instantly  bound  and  privileged  by  the  laws  which  Con- 
S^e^s  had  passed  to  raise  a  revenue  from  duties  on  imports  and 
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^h  appointed  by  a  military  commander,  may  be  presumed  to 
the  ordinary  power  of  a  collector  under  an  act  of  Congress, 
^        authority  to  grant  clearances  to  ports  within  the  United 
^      :»8,  though,  of  course,  he  would  have  no  power  to  make  a 
estic  port  of  what  was  in  reality  a  foreign  port."  ^ 
fter  quoting  at  length,  and  with  approval,  from  Cross  v.  Har- 
n,  the  majority  opinion  continues:    "The  opinion,  which  is 
re  a  long  one,  establishes  the  three  following  propositions: 
•    '  That  under  the  war  power  the  military  governor  of  California 
-  authorized  to  prescribe  a  scale  of  duties  upon  importations 
m  foreign  countries  to  San  Francisco,  and  to  collect  the  same 
ough  a  collector  appointed  by  himself,  until  the  ratification  of 
*  treaty  of  peace.     (2)  That  after  such  ratification  duties  were 
;ally  exacted  under  the  tariff  laws  of  the  United  States,  which 
>k  effect  immediately.     (3)   That  the  civil  government  estab- 
hed  in  California  continued,  from  the  necessities  of  the  case, 
itil  Congress  provided  a  territorial  government    It  will  be  seen 
lat  the  three  propositions  involve  a  recognition  of  the  fact  that 
alifomia  became  domestic  territory  immediately  upon  the  rati- 
cation  of  the  treaty,  or,  to  speak  more  accurately,  as  soon  as  this 
/as  oflScially  known  in  California.      The  doctrine  that  a  port 
■eded  to  and  occupied  by  us  does  not  lose  its  foreign  character 
intil  Congress  has  acted  and  a  collector  is  appointed  was  dis- 
inctly  repudiated  with  the  apparent  acquiesence  of  Chief  Jus- 
tice Taney,  who  wrote  the  opinion  in  Fleming  v.  Page,  and  still 
remained  the  Chief  Justice  of  the  court.     The  opinion  does  not 
involve  directly  the  question  at  issue  in  this  ca^e ;  whether  goods 
carried  from  a  port  in  a  ceded  territory  directly  to  Xew  York 
are  subject  to  duties,  since  the  duties  in  Cross  v.  Harrison  were 
exacted  upon  foreign  goods  imported  into  San  Francisco  as  an 
American    port;    but    it    is    impossible    to    escape    the    logical 
inference  from  that  case  that  goods  carried  from  San  Francisco 
to  New  York  after  the  ratification  of  the  treaty  would  not  be 
considered  as  imported  from  a  foreign  country.*' 

TSee  ante,  p.  384,  for  manner  in  which  the  court  harmonizes  the  doctrine 
■tated  in  U.  S.  v.  Rice  with  that  declared  in  Fleming  v.  Page. 
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The  court  then  examines  the  practice  and  rulings  of  the  execu- 
tive department  of  the  United  States  with  respect  to  the  status 
of  newly  acquired  territories  prior  to  their  status  being  settled 
by  acts  of  Congress  and  iSnds  these  rulings  and  practice,  with  the 
single  exception  of  an  order  of  Secretary  of  State  Gallatin  in 
1803,  to  be  in  conformity  with  the  position  of  the  court  in  Cross 
V.  Harrison. 

As  showing  the  construction  put  upon  this  question  by  tlie 
legislative  department,  the  court  quotes  from  section  2  of  the 
Foraker  Act  establishing  civil  government  in  Porto  Eico,  which 
"  makes  a  distinction  between  foreign  countries  and  Porto  Eico, 
by  enacting  that  the  same  duties  shall  be  paid  upon  *  all  articles 
imported  into  Porto  Rico  from  ports  other  than  those  of  the 
United  States,  which  are  required  by  law  to  be  collected  upon 
articles  imported  into  the  United  States  from  foreign  countries.' " 

The  opinion,  then,  summing  up  the  precedents,  says:  "From 
this  resume  of  the  decisions  of  this  court,  the  instructions  of  the 
executive  department,  and  the  above  act  of  Congress,  it  is  evi- 
dent that,  from  1803,  the  date  of  Mr.  Gallatin's  letter,  to  tie 
present  time,  there  is  not  a  shred  of  authority,  except  the  dictum 
in  Fleming  v.  Page  (practically  overruled  in  Cross  v.  Harrison), 
for  holding  that  a  district  ceded  to  and  in  the  possession  of  the 
United  States  remains  for  any  purpose  a  foreign  country.  Both 
these  conditions  must  exist  to  produce  a  change  of  nationality  for 
revenue  purposes.  Possession  is  not  alone  sufficient  as  was  held 
in  Fleming  v.  Page;  nor  is  a  treaty  ceding  such  territory  suffi- 
cienit  without  a  surrender  of  possession.  Keene  v.  M'Donough, 
8  Pet.  308;  8  L.  ed.  955;  Pollard  v.  Kibbe,  14  Pet  353;  10 
L.  ed.  490;  Ilallett  v.  Doe  ex  dem.  Hunt,  7  Ala.  899;  The 
Fama,  5  C.  Rob.  106.  The  practice  of  the  executive  departments, 
thus  continued  for  more  than  half  a  century,  is  entitled  to  great 
weight,  and  should  not  be  disregarded  nor  overturned  except  for 
cogent  reasons,  and  unless  it  be  clear  that  such  construction  be 
erroneous.  United  States  v.  Johnston,  124  U.  S.  236;  8  Sup.  Ct 
Rep.  446;  31  L.  ed.  389,  and  other  cases  cited." 
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The  court  then  goes  on  to  declare  that  even  were  the  question 
presented  as  an  original  one,  it  would  be  irresistibly  impelled 
to  the  conclusion  which  the  precedents  had  furnished.  This 
result,  it  is  argued,  is  deducible  from  the  fact  that  by  the  Con- 
stitution treaties  equally  with  acts  of  Congress  are  declared  to 
be  the  supreme  law  of  the  land,  and  that  one  of  the  ordinary  inci 
dents  of  a  treaty  is  the  cession  of  territory.  "  The  territory  thus 
acquired  is  acquired  as  absolutely  as  if  the  annexation  were  made, 
as  in  tlie  case  of  Texas  and  Hawaii,  by  an  act  of  Congress.*' 

"  The  theory  that  a  country  remains  foreign  with  respect  to  the 
tariff  laws  until  Congress  has  acted  by  embracing  it  within  the 
customs  union  presupposes  that  a  counjtry  may  be  domestic  for 
one  purpose  and  foreign  for  another.  It  may  undoubtedly  become 
necessary,  for  the  adequate  administration  of  a  domestic  territory, 
to  pass  a  special  act  providing  the  proper  machinery  and  oflS.cers, 
as  the  President  would  have  no  authority,  except  under  the  war 
power,  to  administer  it  himself;  but  no  act  is  necessary  to  make  it 
domestic  territory  if  once  it  has  been  ceded  to  the  United  States. 
.  .  .  This  theory  also  presupposes  that  territory  may  be  held 
indefinitely  by  the  United  States;  that  it  may  be  treated  in  every 
particular,  except  for  tariff  purposes,  as  domestic  territory;  that 
laws  may  be  enacted  and  enforced  by  offijcers  of  the  United  States 
sent  there  for  that  purpose ;  that  insurrections  may  be  suppressed, 
wars  carried  on,  revenues  collected,  taxes  imposed;  in  short,  that 
everything  may  be  done  which  a  government  can  do  within  its 
own  boundaries,  and  yet  that  the  territory  may  still  remain  a 
foreign  country.  That  this  state  of  things  may  continue  for  years, 
for  a  century  even,  but  that  until  Congress  enacts  otherwise,  it 
still  remains  a  foreign  country.  To  hold  that  this  can  be  done  as 
matter  of  law  we  deem  to  be  pure  judicial  l^slation.  We  find 
no  warrant  for  it  in  the  Constitution  or  in  the  powers  conferred 
upon  this  court.  It  is  true  the  nonaction  of  Congress  may  occa- 
sion a  temporary  inconvenience ;  but  it  does  not  follow  that  courts 
of  justice  are  authorized  to  remedy  it  by  inverting  the  ordinary 
meaning  of  words." 
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§  171.  Dooley  v.  United  States. 

Applying  the  doatrine  of  De  Lima  v.  Bidwell,  the  Supreme 
Court  in  another  of  the  Insular  Cases  (Dooley  v.  United  States),' 
held  that  though,  after  the  treaty  of  peace  providing  for  the 
annexation  of  Porto  Kico,  the  military  govemment  might  continue 
until  Congress  should  provide  the  island  with  a  civil  govemment 
(according  to  the  doctrine  of  Cross  v.  Harrison),  the  island  was 
no  longer  "  foreign  territory  "  and,  therefore,  under  the  then  exist- 
ing revenue  laws  of  the  United  States,  providing  for  the  levying 
of  customs  duties  on  goods  imported  from  foreign  conntries,  that 
duties  might  not  be  levied  upon  importations  into  the  United 
States  from  Porto  Rico,  nor  from  the  United  States  into  that 
island.     With  reference  to  these  latter,  the  court  said:    "The 
spirit  as  well  as  the  letter  of  the  tariff  laws   admits  of  duties 
being  levied  by  a  military  commander  only  upon  importations 
from  foreign  countries;  and,  while  his  power  is  necessarily  des- 
potic, this  must  be  understood  rather  in  an  administrative  than 
in   a  legislative  sense.     While  in  legislating   for   a  conquered 
country  he  may  disregard  the  laws  of  that  country,  he  is  not 
wholly  above  the  laws  of  his  owil    For  instance,  it  is  clear  that, 
while  a  military  commander  during  the  Civil  War  was  in  the 
occupation  of  a  southern  port  he  could  impose  duties  upon  mer- 
chandise arriving  from  abroad,  it  would  hardly  be  contended  that 
he  could   also   imj)ose   duties  upon   merchandise   arriving  from 
ports  of  his  own  country.     His  power  to  administer  would  be 
absolute,  but  his  power  to  legislate  would  not  be  without  certain 
restrictions  —  in  other  words,  they  would  not  extend  beyond  the 
necessities  of  the  case.     Thus,  in  the  case  of  The  Admittance 
(Jecker  v.  [Montgomery,  13  How.  498;  14  L.  ed.  240)   it  was 
held  that  neither  the  President  nor  the  military  commander  could 
establish  a  court  of  prize  competent  to  take  jurisdiction  of  a  case 
of  caj)ture,  whose  judgments  would  be  conclusive  in  other  ad- 
miralty courts.     It  was  said  that  the  courts  established  in  Mexico 
during  the  war  '  were  nothing  more  than  the  agents  of  the  mili- 
tary ])ower,  to  assist  it  in  preserving  order  in  the  conquered  terri- 

8 182  U.  S.  222;  21  Sup.  Ct.  Rep.  762;  45  L.  ed.  1074. 
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tory,  and  to  protect  the  inhabitants  in  their  persons  and  property, 
while  it  was  occupied  by  the  American  arms.  They  were  sub- 
ject to  the  military  power,  and  their  decisions  under  its  control, 
whenever  the  commanding  officer  thought  proper  to  interfera 
They  were  not  courts  of  the  United  States,  and  had  no  right  to 
adjudicate  upon  a  question  of  prize  or  no  prize,  although  Con- 
gress, in  the  exercise  of  its  general  authority  in  relation  to  the 
liational  courts,  would  have  power  to  validate  their  action.  The 
Grapeshot,  svb  nom.  The  Grai>eshot  v.  Wallerstein,  9  Wall.  129, 
19  L.  ed.  651.  So,  too,  in  Mitchell  v.  Harmony  (13  How.  115; 
14  L.  ed.  75)  it  was  held  that,  where  the  plaintiff  entered  Mexico 
during  the  war  with  that  country,  under  a  permission  of  the  com- 
mander to  trade  with  the  enemy  and  under  the  sanction  of  the 
executive  power  of  the  United  States,  his  property  would  not  be 
liable  to  seizure  by  law  for  such  trading,  and  that  the  officer  direct- 
ing the  seizure  was  liable  to  an  action  for  the  value  of  the  prop- 
erty taken.  To  the  same  effect  is  Mostyn  v.  Fabrigas,  1  Cowp. 
180.  In  Eaymond  v.  Thomas  (91  TJ.  S.  712;  23  L.  ed.  434)  a 
special  order,  by  the  officer  in  command  of  the  forces  in  the  State 
of  South  Carolina,  annulling  a  decree  rendered  by  a  court  of 
chancery  in  that  State,  was  held  to  be  void.  In  delivering  the 
opinion  Mr.  Justice  Swayne  observed :  *  WTiether  Congress  could 
have  conferred  the  power  to  do  such  an  act  is  a  question  we  are 
not  called  upon  to  consider.  It  is  an  unbending  rule  of  law,  that 
the  exercise  of  military  power,  where  the  rights  of  the  citizen 
are  concerned,  shall  never  be  pushed  beyond  what  the  exigency 
requires.'  Without  questioning  at  all  the  original  validity  of  the 
order  imposing  duties  upon  goods  imported  into  Porto  Rico  from 
foreign  countries,  we  think  the  proper  construction  of  that  order 
is  that  it  ceased  to  apply  to  goods  imported  from  the  United  States 
from  the  moment  the  United  States  ceased  to  be  a  foreign  country 
with  respect  to  Porto  Eico,  and  that,  until  Congress  otherwise  con- 
stitutionally directed,  such  merchandise  was  entitled  to  free 
entry." 

The  same  four  justices  dissented  in  tHe  Dooley  case  that  had 
dissented  in  the  De  Lima  case.     The  dissent,  however,  was  not 
26 
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with  reference  to  the  validity  of  the  duties  levied  prior  to  tLe 
ratification  of  the  treaty  of  peace,  but  only  with  reference  to  thoe 
exacted  after  that  date-  These,  the  dissentient  judges  held  to 
have  been  validly  levied.  After  siunmarizing  their  argmnents  in 
the  De  Lima  case,  the  dissenting  opinion  declares  that,  inasmuch 
as  the  court  had  just  decided  in  Downed  v,  Bidwell^  that,  despite 
the  treaty  of  cession,  Porto  Kico  had  remained  in  a  position  wlicit 
Congress  could  impose  a  tariff  duty  on  goads  coming  from  ibt 
island  into  the  United  States,  it  should  not  be  held  that  tbat 
island  ceased  to  be  '*  foreign  *'  within,  at  least,  the  meaniug  of 
the  tariff  laws.  **  The  command  in  tariff  laws,"  reads  the  opinion, 
**  that  import  duties  should  be  collected  on  all  nierckandise  com* 
ing  from  *  foreign  countries,^  is  but  a  provision  that  they  are  to 
be  levied  on  merchandise  arriving  from  countries  which  are  iwl 
a  part  of  the  United  States,  within  the  meaning  of  the  tariff  lawa, 
and  which  are  hence  subject  to  such  duties.  It  must  follow  Uiat, 
as  long  as  a  locality  is  in  a  position  where  it  is  subject  to  tbe 
power  of  Congress  to  levy  an  import  tariff  duty  on  merchandise 
coming  from  that  country  into  the  United  Stares,  such  coimtiy 
must  be  a  foreign  country  within  the  meaning  of  the  tariff  laws." 
In  the  case  The  Diamond  Kings,^^  decided  in  IDOl,  the  court 
applied  tlio  doctrine  of  De  Lima  v.  Bidwell  in  fixing  the  statm 
of  the  Philippine  Islands  suljsequent  to  tbe  treaty  of  cession-  Tb 
fact  that  resistance  on  the  part  of  the  natives  to  the  control  of 
the  United  States  continued  lo  be  made,  was  held  to  be  without 
weight,^  ^ 

»161  U.  S.  244;  21  Sup.  Ct,  Kep.  770;  43  K  ed.  10S8. 

10183  U.  S.  176;  22  Sup,  Ct  Rep.  69;  40  L.  ed,  138. 

11  **  Tlie  Pliilippinea,  like  Porto  Rioo,  became,  by  virtue  of  tbe  treatr,  cetkd 
coiiquered  territori^',  or  territory  ced«d  by  way  of  indenmity.  Tlie  Umtaiy 
ceased  to  be  situated  as  Cuf^tiue  was  when  occupied  by  the  BritUh  forccf  ta 
the  war  of  1812,  or  as  Tampico  was  when  occupied  by  the  troop*  of  tk 
United  States  during  the  Mexican  war,  *  cases  of  temporary  posfesiioo  •«! 
territory  by  lawful  and  regular  governments  at  war  with  the  country  of  whieh 
the  territory  so  posseased  was  a  part/  Thorington  v.  Smith,  8  W«U.  1;  \9 
L.  ed.  361.  The  Philippines  were  not  simply  occupied,  but  acquired,  tad 
having  been  granted  and  delivered  to  the  United  States,  by  their  fomer 
master,  were  no  longer  under  the  sovereignty  of  any  foreign  nation.  .  .  . 
The  Bovereignty  of  Spain  over  the  Philippines  and  possession  under  claim  of 
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X72,  Duties  of  President  Prior  to  CoEgressional  Action. 

The  absolute  power  of  Congress  to  detarmine  the  political  or 
>venimental  rights  in  annexed  territories  conatitutionally  at- 
lelies  from  the  moment  that  they  become  subject  to  the  sover- 
eignty of  tlie  United  States.  Until  Congress  exercises  this  right, 
lioifirever,  and  provides  them  with  govermnents  and  laws,  they 
remain  under  the  control  of  the  federal  executive.  This  duty 
Jevolves  upon  tlie  President  as  a  result  from  his  general  obliga- 
tion to  see  that  the  authority  and  peace  of  the  United  States  are 
evej-jwhere  maintained  throughout  its  territorial  limits.  Thus, 
af  tc^r  the  treaty  of  peace  with  Spain  in  ISDO,  Porto  Rico  remained 
uxider  the  control  of  the  President  until  by  the  act  of  April  12, 
10OO,  known  as  the  **Foraker  Act,"  Congress  provided  a  govern- 
Dent  for  that  island.  So  also  it  was  by  an  exercise  of  the  same 
atitliority  that  the  President,  after  the  same  treaty  of  cession, 
a-p  pointed  commissions  for  the  government  of  the  Philippine 
Islajdds, 

On  March  2,  1901,  Congress  enacted^*  that  ^*A11  military,  civil, 

^txil    judicial  powers  necessary  to  govern  the  Philippine  Islands 

.     shall,  until  otherwise  provided  by  Congress,  be  veated  in 

^u.ch  person  or  persons  and  shall  be  exercised  in  such  manner  as 

the  President  of  the  Unitt^d  States  shall  direct  for  the  establish- 

°^^ixt  of  civil  government  and  for  the  maintaining  and  protecting 

tue   inhabitants  of  said  islands  in  the  free  enjoyment  of  their 

^itle  had  ^xUted  fur  a  long  serii^s  of  years  prior  to  the  war  with  the  United 
^^tes.  Tlje  fact  that  there  were  insurrt'CtioDs  against  her,  or  that  uncivilized 
^^ibes  may  have  defied  her  will»  did  not  affect  the  validity  of  her  title.  She 
iH'aiited  the  islands  to  the  United  States,  and  the  grantee  in  accepting  them 
**^k  nothing  less  ilian  the   whole  grant.     If  those   in  insurrection  against 

»®l*am  continued  in  insurrection  against  the  United  States^  the  legal  title  and 
I*^*»ea5ion  of  the  latter  remained  unaJTected.  We  do  not  understand  that  it  is 
^Uimed  that  in  carrying  on  the  pending  hostilities  the  government  is  seeking 
^^  subjugate  th©  people  of  a  foreign  country*  but  on  the  contrary,  that  it  is 
preserving  order  and  suppressing  insurrection  in  the  territory  of  the  United 
K  '  *«te8.  It  follows  that  the  possession  of  the  United  States  la  adequate  pos* 
■^  s«ion  under  legal  title,  and  this  cannot  be  asserted  for  one  purjiose  and 
*^^ied  for  another.  We  dismiss  the  suggested  distinction  as  untenaljle," 
^^xhis  was  as  an  amendment  to  the  act  making  appropriation  for  the  aup* 
**^^t  of  the  army  for  the  fiscal  year  ending  June  30,  1902. 
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liberty,  property,  and  religioiu"  This  act  changed  the  basis  of 
the  Philippine  government  from  a  presidential  to  a  congressional 
one,  but  did  not  change  its  form,  the  President  being  given  by 
Congress  practically  the  same  powers  that  before  that  time  he 
had  exercised  by  virtue  of  his  position  as  Chief  Executiva 

By  the  Ajct  of  July  1,  1902,  entitled  "  an  act  tem,porarily  to 
provide  for  the  administration  of  the  affairs  of  civil  government 
in  the  Philippine  Islands,  and  for  other  purposes,"  Congress  not 
only  approved  and  ratified  the  previous  acts  of  the  PhiUppine 
Commission,  but  went  on  to  define  the  general  lines  of  action 
that  body  should  take,  especially  with  regard  to  the  introduction 
of  local  self-government  as  fast  as  circumstances  should  warrant 

The  constitutional  source  of  the  power  of  the  United  States  to 
establiah  and  maintain  governments  over  territories  not  amiexed 
to  itself  but  in  the  possession  of  its  military  forces  is  deriTod 
both  from  the  expressed  power  given  it  to  declare  and  wage  war, 
and  from  the  fact  of  its  exclusive  authority  in  all  tiiat  relatei 
to  international  affairs,  which  fact,  as  we  have  seen,  properly 
implies  the  right,  in  the  absence  of  express  prohibitions,  to  eset- 
cise  all  the  powers  possessed  by  sovereign  States  generally. 

From  this  same  source  was  derived  the  power  of  the  United 
States  to  administer  Cuba,  and  to  establish  consular  courts  in 
oriental  countries. ^^ 

13  S<je  chapter  XXXV. 


CH.iPTER  XXIX. 

^HE   DISTINCTION    BETWEEN    INCORPORATED    AND    UNINCORPO- 
RATED TERRITORIES, 

S    173.  Limitations  Upon  Powers  of  Congress* 

The  Constitution  of  the  United  Staters  coutains  a  number  of 

^^tpress  limitations  upon  the  federal  legialative  power.    In  addi* 

tioix   to  those  contained  in  the  first  ten  amendments  relative  to 

^re«<lom  of  religion,  speech,  and  press,  the  quartering  of  troops, 

tii^    right  of  the  people  to  assemble,  to  petition,  to  keep  and  bear 

IS,  to  be  secure  against  unreasonable  searches  and  seizures,  to 

>i"^&sentment  or  indictment  by  jury,  to  speedy  trial,  to  juries  in 

fei^^^X  suits,  to  immunity  from  e^iccssive  bail  and  tines  and  cruel 

(i^i^cl    nnuaual  punishments,  etc,,  it  is  elsewhere  provided  in  the 

Coizistitution  that  all  duties,  imposts,  and  excises  shall  be  uniform 

tixroiighout  the  United  States,  that  the  writ  of  habeas  corpus  i?haU 

uot    be  suspended,  except  under  certain  specified  eircunistances, 

^^at  no  bill  of  attainder  or  ex  pod  facto  law  shall  be  passed,  no 

^sipitation  or  other  direct  tax  laid  except  in  proportion  to  popula- 

^ioit,  no  duty  laid  upon  goods  exported  from  a  State,  no  com* 

niereial  preferences  giten  to  the  ports  of  one  State  over  those  of 

another,  no  money  drawn  from  the  treasury  but  in  consequence 

of  an  appropriation  made  by  law,  no  title  of  nobility  granted,  etc 

The  Thirteenth  Amendment  also  declares  that  '*  neither  slavery 

I        nor  involuntary  servitude,  except  as  punishment  for  crime  whereof 

^m   the  party  shall  have  been  duly  convicted,  shall  exist  within  the 

^^    United  States,  or  any  place  subject  to  their  jurisdiction." 

f  When  legislating  for  the  States  or  for  their  inhabitants  these 

limitations  have  of  course  to  be  observed.     The  question  whether 

the  same  is  trne  when  Congress  is  legislating  for  the  territories 

and  their  populations  has  now  to  be  examined. 

In  the  preceding  chapters  we  have  learned  the  sources  whence 
IB  derived  the  power  of  Congress  and  of  the  President  to  govern 
annexed  Territories,    We  have  learned  that  by  mere  military  oo- 
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cupation  a  territory,  tboiigli  for  the  time  being  subject  to 
de  faclo  control  of  the  President  as  Camman-Jer-in-Chief  of 
army  and  navy,  ig  not  amic^xed  to  the  United  Stat€«,  that  is,  i*> 
not  become  perEianently  subject  de  jure  aa  well  as  de  facto  to  Iti 
sovereignty.  Only  by  treaty,  or  by  statute,  or  by  joint  resokto 
of  Congress,  may  this  annexation  be  effected. 


§  174.  Possible  Status  of  Territories  after  AnnexatiocL 

When  thus  annexed,  however,  a  district  may,  according  to  the 
recent  **  Insular  Cases,"  find  itself,  or  by  subsequent  statute 
placed,  in  any  one  of  the  following  categories. 

1.  A  State  of  the  Union, 

2.  A  **  Territory  "  incorporated  into  the  Union.     This  Tern' 
tory  may  be  either  '*  unorganized/'  as  for  example  is  Alaska,  ur 
*'*  organized,"  examples  of  which  are  at  present  New  llexic0j_ 
Arizona  and  Hawaii* 

3.  A  Territory  appurtenant  to,  that  is,  subject  to  the  h(y^^ 
eignty  of  the  United  States,  but  not  *'  incorporated,"  consnru* 
tionally  speaking,  into  the  Union  of  States  and  Territories  for  tie 
benefit  and  protection  of  whose  inhabitants  the  Constitution  was 
adopted. 


§  178*  Unincorporated  Territory. 

Such  **  appurteuant,"  dependent  or  unincorporated  territc«y 
of  course,  from  the  international  point  of  view  a  part  of 
United  States/  but  is  not,  as  we  shall  see,  a  part  thereof  in  tie 


i 


iThis  internatiDiml  u*e  of  the  term  United  States  is  eonsitlered  in  the  eut 
of  De  Geofroy  v.  Riggs  ( 133  U.  S.  258;  10  Sup.  Ct  Rep,  295;  33  U  ed.  642), 
in  which  the  queation  involved  vras  whether  the  terms  of  a  treaty  giv- 
ing to  citizens  of  France  the  right  to  inherit  an  interest  in  real  esttte  is 
**  states  of  the  Union/^  were  applieahle  to  the  Distriet  of  Columbia  or  onhr 
to  the  States  of  the  Ui^ion.  Tlie  use  of  the  phrase  **  States  of  the  Union" 
ivould  upon  its  face  indicate  that  only  the  States  and  not  the  extm-SUte 
areas  were  eoneerned,  yet  the  court  held  that  the  treaty  was  to  be  construed 
as  generally  applicable.  In  its  opinion  the  court  said:  **  TliU  article  is  Dot 
happily  drawn.  It  leave*  in  doubt  what  is  meant  by  "  States  of  the  Union* 
Ordinarily  these  terms  would  be  held  to  apply  to  those  political  commuuitia 
exercising  various  attributes  of  sovereignty  which  compose  the  United  ^lAin, 
as  dlstinguiabed  from  the  organized  municipalities  known  aa  Territoriea  utd 
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fitrictcr  constitutional  sense  in  which  the  term  is  used  in  the  Con- 
fitittition  with  reference  to  certain  limitations  which  that  instru- 
ttieut  lays  upon  the  l^islalive  powers  of  Congress- 

176.  Distinction    between   Incorporated   and   Unincorporated 

Territories. 

^ith  respect  to  the  form  of  goTemmeot  that  may  be  established 

^^*^cl  maintained  by  Congress  over  the  Territories,  there  h  no  dis- 

^i^Hction  between  an  incorporated  and  an  unincorporated  Terri- 

tor-^.    Xn  either  case  the  congressional  authority  is  absolute-    With 

^"^'Sjwt,  however,  to  the  civil  or  private  righte  of  the  inhabitants 

^^    the  Territories,  the  distinction  is  very  important.    For  if  it  be 

5"*^^  t  a  Territory  is  merely  appurtenant  to,  but  not  **  incorporated  '" 

^^■=^^0  the  United  States,  Congress  in  its  legislation  regarding  it  is 

5*^-*^*^^nd  by  but  few  of  the  limitations  which  apply  in  the  case  of 

*^*^^^<jrporated  Territories,  whether  organized  or  unorganized. 

This  distinction  between  incorporated  and  unincorporated  terri- 
^^^**3;'  is  one  that  was  not  clearly  made  until  the  decision  of  the 

*^^     Dialrict  oi  Columbia.    And  yet  aeparat^  com  muni  ties,  with  an  independent 

*^*'*^^1  government,  are  often  described   as  States,  though  the  extent  of   their 

*^^^itical  sovereig-iity  be  limited  by  relations  to  a  more  general  government  or 

^^^      other  countries,     (Ilalleek  on  Int.  Law,  ehap.  Ill,  |$  5,  6,  7.)     The  term 

^       Xaaed  in  general  jiirisprudenee  and   by  writers  on  public  law  aa  denoting 

^S^iuized   political   8oci*?ties  with   on   established  government     Within    this 

^^O:nition   the   District  of  Columbia,    under   the   government   of  the    United 

^^^^^"tehf  is  as  much  a  State  as  any  of  those  political  communities  which  com* 

**"'-*^^«»  the  United  States,     Were  there  no  other  territory  under  tho  gnvernment 

*     "tlie  United  States,  it  would  not  be  questioned  that  the  District  of  Columbia 

*^'*-ild  be  a  State  within   the  meaning  of  inter  nation  a!   la^w;   and   it  Is  not 

*^**^eived  that  it  is  any  less  a  State  within  that  meaning  because  other  States 

*^^    other  territory  are  also  under  the  same  government.*' 

-^  1  ter  referring  to  the  case  of  De  Geofroy  v.  Riggs,  Justice  Brown  in  the 

^^ dividual  opinion  which  he  rendered  in  Downes  v,  BidweM   {182  V.  S,  244; 

^      €Bup.  Ct  Rep.  770;  45  L.  ed.  1088  K  obs4-rves:     "In  dealing  with  foreign 


reignties,  the  term  *  United  States  '  has  a  broader  meaning  than  when 
^^^^'^  in  the  Constitution^  and  iuctudes  all  territories  Bubject  to  the  jurisdic- 
^"^^  of  the  Federal  Government*  wherever  located.  In  its  treaties  and  con- 
.^^''^'tiions  with  foreign  nations,  this  gnvernment  is  a  unit*  This  is  so,  not 
^^Quse  the  Territories  comprise  a  piirt  of  the  government  established  by  the 
*^*^ple  of  the  States  in  their  Constltutioo,  hut  hecau«e  the  Federal  Govern- 
^^»it  is  the  only  authorized  organ  of  the  Territories,  as  well  as  of  the 
^^^tes  in  their  foreign  relations." 
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Insular  Cases  in  1901.  Indeed,  prior  to  that  time,  then  had 
been  a  number  of  decisions  by  tke  Supreme  Court  whidi  ^^^F^ateA 
that  such  a  distinction  did  not,  and  coold  not,  exist  aoeotdiiigtotlie 
Constitutional  Law  of  the  United  States.  There  were^  however,  on 
the  other  hand,  not  a  few  legislatiTe  and  administratiTe  preeedoili 
which  supported  such  a  doctrine;  and  by  rigorously  «wifi|i»ng 
the  contrary  decisions  of  the  Supreme  Court  to  the  faeti  of  the 
cases  in  which  they  were  rendered,  it  was  found  possible  to  escape 
from  their  control,  and  to  hold  tliat  the  term  ^'  United  States^" 
as  used  in  at  least  some  of  the  dauaes  of  the  Constitutioii,  does 
not,  and  was  not  intended  to,  include  all  districts  subject  to  the 
sovereignty  of  the  United  States;  and  that  as  to  such  areas  nol 
within  the  limits  of  the  '^  United  States,''  in  this  strict  oonstitih 
tional  sense^  Congress,  in  the  exercise  of  its  legislative  powers, 
is  not  subject  to  the  limitations  which  rest  upon  it  when  dealing 
with  Territories  which  are  included  in  the  United  States. 

A  review  of  the  decisions  of  the  Supreme  Court  roidaed 
prior  to  the  Insular  Cases,  shows  that,  from  the  firsts  the  doe- 
trine  was  held  by  the  court  that  Congress  when  legislating  nftm 
the  civil  ri^ts  of  inhabitants  of  the  Territories  is  goreraed  Ij 
all  those  express  and  implied  limitations  which  rest  upon  it  when 
dealing  with  the  same  subjects  within  the  States.'  The  onlj 
departures  from  this  doctrine,  if  departures  they  be,  were:  (1) 
The  remark  thrown  out  by  Justice  Bradley  in  the  Mormon  Chnrch 
case^  that  *^  Doubtless  Congress,  in  Insisting  for  the  Territoie» 
would  be  subject  to  those  fundamental  limitations  in  favor  of  pe^ 
sonal  rights  which  are  formulated  in  the  Constitution  and  its 

'See  Loughborough  t.  Blake,  5  Wh.  317;  5  L.  ed.  tS;  Am.  Im.  Co.  t. 
Canter,  1  Pet  511;  7  I«.  ed.  242;  Webster  ▼.  Beid,  11  How.  4S7;  13  L.  cd. 
T6I;  Scott  V.  Sandford,  19  How.  393;  15  L.  ed.  691;  BeyMlds  ▼.  U.  8^  W 
U.  S.  145;  25  L.  ed  244;  Nat.  Bank  v.  Tankton,  101  U.  a  129;  25  L  ei 
1046;  Hnrphy  t.  Ramsay,  114  U.  S.  15;  5  Sup.  Ct  Bep.  747;  29  K  ed.  47; 
CalUn  T.  Wilson,  127  U.  S.  540;  8  Sap.  Ct.  Bep.  1301;  32  L.  ed.  223; 
Mormon  Church  t.  U.  S.,  136  U.  S.  1;  10  Sup.  Ct  Bep.  792;  34  L  ed. 
478;  Am.  Pub.  Co.  v.  Fisher,  166  U.  S.  464;  17  Sup.  Ct  Rep.  618;  41 
L.  ed.  1079;  Springrille  t.  Thomas,  166  U.  S.  707;   17  Sup.  Ct.  Rep.  717; 

41  L.  ed.   1172;  Thompson  v.  Utah,  170  U.  S.  343;   18  Sup.  Ct  Bep.  «0; 

42  L.  ed.  1061. 

3  136  U.  S.  1;  10  Sup.  Ct.  Rep.  792;  34  L.  ed.  478. 
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amendments;  but  these  limitations  would  exist  rather  by  infer- 
Bnce  and  the  general  spirit  of  the  Constitution,  from  which  Con- 
gress derives  all  its  powers,  than  by  any  express  and  distinct 
application  of  its  provisions;"  and  (2)  the  quotation  of  thia 
observation  by  Justice  Brewer  in  American  Publishing  Co.  v. 
Fisher*  and  the  statement  that  "  whether  the  Seventh  Amendment 
of  the  Constitution  of  the  United  States  .  .  .  operates  ex 
propria  vigore  to  invalidate  this  territorial  statute  may  be  a  mat- 
ter of  dispute."  * 

Opposed,  however,  to  this  great  weight  of  judicial  opinion, 
there  had  been  from  the  beginning,  as  has  been  said,  a  lino  of 
administrative  and  legislative  precedents  which  tended  to  show  a 
prevailing  opinion  that  the  Constitution  with  its  limiting  clauses 
does  not  immediately  extend,  ex  propria  vigore,  over  all  annexed 
territories,  but  over  only  such  as  have  been  expressly  brought 
within  its  sphere  of  application  by  being  "  incorporated  "  in  the 
tJnion.  And,  based  upon  the  fact  that  this  incorporation  had 
certainly  taken  place  with  reference  to  the  Territories  concerned 
in  the  various  Supreme  Court  decisions  rendered  prior  to  the 
Insular  Cases,  an  argument  was  furnished  for  holding  them  not 
controlling  in  the  Insular  Cases  which  were  concerned  with  dis- 
tricts that  had  not  been  so  incorporated.  These  legislative  and 
administrative  precedents  it  does  not  fall  within  the  province  of 
this  treatise  to  review.  It  is  sufficient  to  say  that  in  not  a  few 
instances  various  of  the  constitutional  limitations  were  not  applied 
in  practice  in  the  Territories,  and  that  by  specific  legislative  pro- 
visions these  limitations  were,  from  time  to  time,  extended  over 
the  several  Territories  acquired  by  the  United  States,  thus  indi- 
cating on  the  part  of  Congress  at  least  a  doubt  as  to  whether  the 
constitutional  provisions  extended  ex  propria  vigore  over  the 
Territories. 

Finally,  it  is  to  be  observed,  that,  in  the  Constitution  itself, 
there  occur  expressions  which  furnish  possible  ground  for  holding 

4  166  U.  S.  464;  17  Sup.  Ct.  Rep.  618;  41  L.  ed.  1079. 
6  The  case  of  In  re  Ross  (140  U.  8.  453;  11  Sup.  Ct.  Rep.  897;  85  L  ed» 
581),  properly  construed,  did  not  indicate  a  departure  from  the  rule. 
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that  some  at  least  of  its  limitations  were  not  intended  to  operate 
over  all  Territories  that  might  come  under  the  jurisdiction  of, 
but  remain  merely  appurtenant  to,  the  United  States,     Thus  the 
Thirteenth   Amendment   declares   that   slavery   and   involuntary 
servitude  shall  not  exist  '*  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction^"     Thus  is  plainly  indicated  the 
possibility  that  there  may  be  districts  subject  to  but  not  within 
the  United  States,     And  this  point  is  emphasized  when  it  ii 
remembered  that  this  Amendment  was  drafted  and  adopted  by 
substantially  the  same  men  who  drafted  and  adopted  the  Foi 
teenth  and  Fifteenth  Amendments  in  which  this  qualifying  phrasi 
does  not  appear.     Again,  the  Sixth  Amendment  provides  that  i 
criminal  trials  the  accused  shall  be  tried  by  an  impartial  jurj 
'*  of  tho  State  and  district  wherein  the  crime  shall  have  beei 
committed,"  ^ 

tin   United  States  v,  Dawson    (15  How,  407;    14  L.  ed.  775) »  the  opinio 
def  lares:     "But  it  will  he  seen  from  the  words  of  thi»  amendment  that  i^  M: 
applies  only  to  the  case  of  otFensea  committed  within  the  limits  of  a  States*- ^ 
.     The  language  of  the  Amendnient  is  too  particular  and  specific  t*^;* 
leave  any  doubt  about  it."    In  Cook  v.  United  States  (138  U.  S.  157;  11  Sup 
t't.  Kep.  208 J  34  L.  td.  &(>fi),  the  court  say:    "That  amendment  has  reterenc- 
only  to  offenaea  against  the  United  States  committed  within  a  State"  (eiiin^j 
United  States  v,  Dawson),    Yet,  as  we  have  seen  in  Rej'nolds  v.  United  Stat 
(OS  U.  S.  14*1 ;  25  L.  ed.  244),  the  court  declared  specifically  that  tb«  Amsui^^M 
ment  was  applicable  to  the  Territory  of  Utah. 


CHAPTER  XXX. 

THE  INSULAR  CASES. 

§  177.  Downes  v.  BidwelL 

As  a  result  of  the  Spanish-American  War  the  United  States 
came  into  possession  of  territories  over  which,  because  of  their 
location,  their  economic  and  industrial  status,  and  especially  the 
character  of  their  populations,  it  was  deemed  expedient  to  give  to 
the  Executive  or  to  Congress  the  freest  possible  discretion  with 
reference  not  only  to  the  manner  in  which  they  should  be  gov- 
erned, but  to  the  civil  rights  that  should  be  granted  their  inhabi- 
tants. The  question  whether  in  dealing  with  these  new  insular 
possessions,  Congress  should  be  held  subject  to  all  those  constitu- 
tional limitations  which  apply  when  dealing  with  civil  rights  in 
the  States  or  in  the  then  existing  Territories,  thus  became  a  most 
important  one. 

The  form  in  which  this  question  arose  for  judicial  determina- 
tion was  as  to  the  constitutionality  of  that  clause  of  the  Foraker 
Act    eetablishing   civil    "congressional"    government    in    Porto 
Eico,  which  provided  a  scale  of  customs  duties  to  be  paid  upon 
goods   brought  into  the  ports   of  the  United   States  from  the 
island.     This  necessarily   involved   an  answer   to  the  question 
whether  the  provision  of  the  Constitution  that  "  all  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United  States  " 
applied  ex  proprio  vigore  to  Porto  Rico,  or  whether,  having  never 
been    formally   "  incorporated "   by   Congress   into   the    United 
States  either  expressly  or  by  implication,  the  island  was  not  a 
part  of  the  "  United  States "  within  the  meaning  of  the  term 
Sis  used  in  the  constitutional  clause  just  quoted. 

In  Downes  v.  Bidwell^  five  of  the  nine  justices  of  the  Supreme 
Court  concurred  in  holding  that,  though  by  the  treaty  of  cession 
-the  island  of  Porto  Rico  came  under  the  sovereignty  of  the  United 
States,  and  when  viewed  from  the  standpoint  of  all  other  nations 
"became  a  part  of  the  United  States,  it  did  not,  when  looked  at 


1182  U.  S.  244;  21  Sup.  Ct.  Rep.  770;  45  L.  ed.  1088. 
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from  the  viewpoint  of  its  own  public  law,  become  a  part  of  the 
"  United  States  "  as  that  term  is  used  in  the  Constitution. 

Four  of  these  five  justices  were  able  to  reach  this  conclusion: 
First,  by  making  a  sharp  distinction  between  "  incori)orated " 
and  **  unincorporated  "  Territories ;  Second,  -by  holdii^  that  the 
treaty-making  power  though  able  to  annex  Territories  to  the 
United  States,  that  is,  bring  them  under  its  sovereignty  inte^ 
nationally  speaking,  is  not  competent  to  incorporate  such  areas  in 
the  United  States,  but  that  for  this  purpose  the  express  or  implied 
consent  of  Congress  is  necessary;  and  Third,  that  Congress  in 
l^slating  for  unincorporated  Territories  is  not  subject  to  many 
of  the  limitations  which  apply  when  it  is  legislating  for  the  States 
and  incorporated  Territories. 

It  will  be  observed  that  so  far  as  the  general  limitations  npcm 
the  legislative  powers  of  Congress  are  concerned,  these  four  jm- 
tices  place  the  States  and  the  incorporated  Territories  in  the 
same  class-  Only  the  unincorporated  Territories  are  by  them 
excluded  from  the  protection  of  such  limitations  as,  for  example, 
that  federal  tax  laws  shall  be  uniform  throughout  the  United 
States.  The  fifth  justice,  Brown,  who  concurred  with  these  fonr, 
does  not,  as  we  shall  see,  make  any  distinction  between  incorpo- 
rateJ  and  unincorporated  Territories,  but  excludes  them  all  from 
the  term  "  United  States,"  and  from  the  protection  of  all  but  the 
most  fundamental  of  the  constitutional  limitations  upon  the  power 
of  Contrress.  The  constitutional  rights  which  these  limitations 
create,  he  asserts,  do  not  belong  to  the  citizens  of  any  Territories 
until  by  act  of  Congress  they  have  been  extended  to  them.  Thns, 
while  the  four  justices  divide  the  domains  of  the  United  States 
into  the  three  clasc^s  of  States,  Incorporated  Territories,  and 
U::::.oonx>ratod  Territories:  Justice  Brown  recognizes  only  two 
oati^^ries.  States  and  Territories, 

The  reasoning  of  the  four  justices  wap  as  follows r^  At  the 
KiriimiDg  very  proper  care  is  taken  to  point  out  that  the  qii«- 

^TV-.M?  w^re  the  SArrv?  justices  who  dissented  from  the  judgment  of  the 
v,\  i::t  i:i  He  Limm  t.  B:/wv11  thdt  by  the  trentj  of  anncntion  Porto  Rieo  it 
V  :\-.  .\.i<c.!  t.  be  -  f.  reign  territory"  within  the  m^^ning  of  Uie  federal  tariff 
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tioi:^    is  not  as  t5  whether  the  Constitutian  is  to  control  iu  the 
promisea,  but  as  to  which  of  its  provisions  are  applicable,    **  Every 
f uxjotion  of  the  government  being    .    .    .    derived  from  the  Con- 
stitxition,"  says  the  opinion^  ^*  it  follows  that  that  instrument  is 
evex-ir\vhere  and  at  "all  times  potential  in  so  far  as  ita  provisiona 
^i^e    applicable.     Hence  it  is  that  whenever  a  power  is  given  by 
the   Constitution,  and  there  is  a  limitation  imposed  on  the  anthor- 
itj*^     such  restriction  operates  upou  and  confines  every  action  on 
the     subject  wthin   its  constitutional   limits.     As   Congress   in 
govexning  the  Territories  is  subject  to  the  Constitution,  it  results 
^at    all  the  limitations  of  the  Constitution  which  are  applicable 
^t>     Oongress   in   exercising  this   authority   necessarily  limit  its 
P^^^er  on  this  subject.     It  follows,  also,  that  every  provision  of 
tbo    Constitution  whicli  is  applicable  to  the  Territories  is  also  con- 
trolling therein.     ,     ^     .     In  the  case  of  the  Territories,  as  in 
ev-^i-y  other  instance^  when  a  provision  of  the  Constitution  ia 
i^Vc*lced,  the  question  which  arises  is,  not  whether  the  Constitu- 
tioi3^    is  operative,  for  that  is  self-evident^  but  whether  the  provi- 
sion^    relied  on  is  applicable*    .    .     .    x\nd  the  determination  of 
^h^t  particular  provision  of  the  Constitution  is  applicable,  gen- 
^^^11 T  gpeaking,  in  all  cases,  involves  an  inquiry  into  the  situation 
^■^  ^ixe  territory  and  its  relations  to  the  United  States." 

Some  of  the  limitations  created  by  the  Constitution,  the  opinion 

^e^^ognizes,  are  of  such  ''general  and  fundamental  character  or 

^     ^Ijsolutely  laid  down "  as  to  restrain  Congress  in  whatever 

^^  pa  city  it  may  be  acting  —  whether  as  a  general  legislature  for 

-^    the  regions  and  peojdes  subject  to  United  States  sovereignty, 

^^    Only  as  a  local  legislature  for  the  Territories.     "Albeit/*  the 

^  Pillion  declares^  ^^  as  a  general  rule,  the  status  of  a  particular 

^^*^itory  has  to  be  taken  in  view  when  the  applicability  of  any 

pi'ovision  of  the  Constitution  is  questioned,  it  does  not  follow, 

^hen  the  Constitution  has  absolutely  withheld  from  the  govern- 

^^nt  all  power  on  a  given  subject,  that  such  an  inquiry  is  neces- 

^^^.     Undoubtedly  there  are  general  prohibitions  in  the  Con- 

^^tution  in  favor  of  the  lil>erty  and  property  of  the  citizen,  which 

*Te  not  mere  regulations  as  to  form  and  manner  in  which  a  con- 
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ceded  power  may  be  exercised,  but  which  are  absolute  denikU  of 
all  authority  under  any  circumstances  or  conditions  to  do  pa^ 
ticular  acts.  In  the  nature  of  things,  limitations  of  this  character 
cannot  under  any  circumstances  be  transcended,  because  of  tlie 
complete  absence  of  power."  The  opinion  does  not  attempt,  how- 
ever, to  enumerate  any  of  those  absolute  prohibitions  of  power, 
though  it  does  later  describe  them  as  those  made  '^  in  favor  of 
himian  liberty." 

With  reference  to  the  special  point  at  issue,  the  opinion  says: 
*'  There  is  in  reason,  then,  no  room  in  this  case  to  contend  that 
Congress  can  destroy  the  liberties  of  the  people  of  Porto  Rico  by 
exercising  in  their  regard  powers  against  freedom  and  justi« 
which  the  Constitution  has  absolutely  denied.  There  can  also 
he  no  controversy  as  to  the  right  of  Congress  to  locally  govern 
the  island  of  Porto  Rico  as  its  wisdom  may  decide,  and  in  si) 
doing  to  accord  only  such  degree  of  representative  govemmeDt 
as  may  be  determined  on  by  that  body.  There  can  also  be  no  con- 
tention as  to  the  authority  of  Congress  to  levy  such  local  taxes 
in  Porto  Rico  as  it  may  choose,  even  although  the  amount  of  the 
L>>al  burden  so  levied  be  manifold  more  onerous  than  is  the  duty 
•.v::h  wl'ich  this  oa-e  is  concerned.  But  as  the  duty  in  que^non 
vras  ii'.'t  a  Lx-al  tax,  since  it  was  levied  in  the  United  States  on 
L'v:?  coining  from  Porto  Rico,  it  follows  that,  if  that  island  wa? 
a  :ar:  *A  tlie  Uriited  State?,  the  duty  was  repugnant  to  the  Con- 
-*::'::i-.n,  ?:::ce  tiie  authority  to  \qvj  an  impost  duty  cunferre<l 
:v  :\x'  Constit^iti'-n  r.n  Conirress  does  not,  as  I  have  conceiJel, 
i:i-.l'.i'.t'  tl.e  riirlit  t-j  lay  snrh  a  liur«len  on  goods  coming  from  one 
i«>  anotl.t-r  ];trt  v'f  the  United  States.  And,  besides,  if  Port) 
K:c«>  'vva:^  a  ]  art  of  tlie  Unire<:l  States  the  exaction  was  repiisfiiaiit 
!-»  :l:e  :i:;if>ni:iTy  c'ause.  The  sole  and  only  issue,  then,  is  not 
\v:.»  :;.»r  Coi:i:rt--  La>  taxed  Porto  Rico  without  representation  — 
f.  r,  wi.orlitr  ::.o  tax  was  Lx^al  or  national,  it  could  have  k-on 
i:i  ;-^»vl  a!:!:-  'iL'h  P-  rt»  Rico  had  no  representative  local  goveni- 
nioiit  aii'l  was  ii'-t  represented  in  Congress  —  but  is  whether  the 
particular  tax  in  qiustion  was  levied  in  such  form  as  to  cause  it 
to  lo  rt:  u::iiai:t  to  the  Constitution.     This  is  to  be  resolved  by 
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answering  the  inquiry,  Had  Porto  Rico,  at  the  time  of  the  pas- 
sage of  the  act  in  question,  been  incorporated  into  and  become 
an  integral  part  of  the  United  States  ? " 

The  opinion  then  examines:  First,  whether  the  United  States 
has  the  constitutional  power  to  acquire  territory  and  hold  it  as 
appurtenant  and  dependent  territory  without  ^^  incorporating  "  it 
in  itself  in  a  constitutional  sense ;  and,  Second,  whether,  if  it  has 
the  power,  it  has  done  so  in  the  case  of  Porto  Rico.' 

The  power  to  acquire  and  hold  territory  in  whatever  constitu- 
tional status  it  sees  fit,  is,  says  the  opinion,  an  inherent  power 
possessed  by  all  sovereign  States  (citing  numerous  international 
law  writers).  This  power  is  possessed  by  the  United  States.  Its 
power  to  acquire  territory  is  conceded.  But,  the  opinion  con- 
tinues :  "  To  concede  to  the  United  States  the  right  to  acquire, 
and  to  strip  it  of  all  power  to  protect  the  birthright  of  its  citizens 
and  to  provide  for  the  well  being  of  the  acquired  territory  by  such 
enactments  as  may  in  view  of  its  condition  be  essential,  is,  in 
effect,  to  say  that  the  United  States  is  helpless  in  the  family  of 
nations,  and  does  not  possess  that  authority  which  has  at  all  times 
been  treated  as  an  incident  of  the  right  to  acquire.'^ 

The  assertion  that  it  is  contrary  to  the  spirit  of  the  Constitu- 
tion to  hold  territories  without  incorporating  them  as  int^ral 
parts  of  the  United  States  this  opinion  declares  to  be  based  upon 
political  and  not  upon  judicial  considerations,  there  being  no 
particular  provision  of  the  Constitution  upon  the  subject.  "  Con- 
ceding," says  the  opinion,  "  that  the  conception  upon  which  the 
Constitution  proceeds  is  that  no  territory,  as  a  general  rule,  shall 
be  acquired  unless  the  territory  may  reasonably  be  expected  to  be 
worthy  of  statehood,  the  determination  of  when  such  blessing  is 
to  be  bestowed  is  entirely  a  political  question,  and  the  aid  of  the 
judiciary  cannot  be  invoked  to  usurp  political  discretion  in  order 
to  save  the  Constitution  from  imaginary  or  real  dangers."  * 

3  The  decision  as  to  Porto  Rico  would  of  course  conclude  the  status  of  the 
other  insular  possessions  obtained  in  1899  from  Spain. 

4  This  would  hardly  seem  to  meet  the  point,  which  is  not  as  to  the  power 
to  hold  districts  for  an  indefinite  length  of  time  in  a  territorial  condition,  but 
as  to  the  power  to  annex  territory  without  "  incorporating "  it  in  the  United 
States. 
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Xo:  c-nlv.  xi^EfT^  luks  tLe  Uniiei  Sutes  the  power  to  aeqniie  and 
l'jA  "  appuneifcii::  ^  •erriiory.  bni,  the  opinion  ccmtiniies,  this  is 
t-^-    nlj  ^:-i:ii  -x-Lich  eiaj  t*  gi^'en  to  annexed  territory  by  tbe 
ceur.-:y.A>-;r.g  p»>wer.    For  ine>>rp<ffauion  the  consent  of  Congress 
ii  re^nirei.     "  1:  ^etxisJ^  the  opinion  continaes,  "*  impossible  to 
cm*.r::ve  cLii  :Le  trfetry-wi aging  power  by  e  mere  cession  can 
iL<>:rp-'iri:e  ai.  ilien  people  in:o  the  United  States  without  the 
err  r->rr  :r  ::::,:»l:.r'i  approTal  of  Congress^    And  fnnn  this  it  mnst 
fol*>w  tha:  rhere  can  be  no  foundation  for  the  assertion  that, 
where   u:e   ir^atv-makirtg   p-^wer  has   inserted  conditioiis  which 
preci  j-ie  ino:r[-:Tauon  until  Congress  has  acted  in  respect  thereto, 
suoii  Cjii'iirioLs  are  void  and  incorporation  results  in  spite  thcTeof. 
If  ihe  treary-TT.aking  power  can  absolutely,  without  the  consent 
of  CongTet-?.  iiioorp«>rate  territory,  and  if  that  power  may  not 
iiiiert  c^jnliiiiiiis  against  ino^rporation,  it  must  foDow  that  the 
treary-makiiig  piwer  is  endowed  by  the  Constitution  with  the 
m:^t  Tir.lJTriiei  right,  sascepnble  of  destroying  every  other  pro- 
vi-i-.n  of  the  CoiiStiturion;  that  is,  it  may  wreck  our  institutions. 
If  the  propr^rition  be  true,  then  millions  of  inhabitants  of  alien 
tvrri*  r}-,  if  a  -riirel  by  trearr,  can,  without  the  desire  or  consent 
f.z  :Le  p^e-j^'e  of  the  Unircl  States,  speaking  through  Congress. 
Iv   inimeiiar-'y   and   irrev.jcably   incorporated    into   the  Unite*! 
S::.:*-:.  and  il.c-  whole  siructure  of  the  government  be  overthrown. 
While   thu?   a^r^rrandizing  the  treaty-making  power  on  the  one 
fc.n],  the  c:»n^tr::r:ion  at  the  same  time  minimizes  it  on  the  other» 
in  :ha:  it  s:r::  s  that  authority  of  any  right  to  acquire  territorv 
u:  in  any  coiiJirion  which  would  guard  the  people  of  the  Unite! 
St.; MS  from  the  evil  of  immediate  incorporation.     The  treaty- 
n^aking  j-ower,  then,  under  this  contention,  instead  of  having  the 
svi;,L:,t':rio;il  functions  which  belong  to  it  from  its  very  nature, 
LtC'iMcs  distorted,  ve>ted  with  the  right  to  destroy  upon  the  one 
han-J,  and  deprived  of  all  power  to  protect  the  government  on  the 
other. 

Though  declarM  to  be  a  political  question,  the  neceasity  of  such  a  power 
i?  argued  at  length  bv  tliese  justices. 
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And,  looked  at  from  another  point  of  view,  the  effect  of  the 
principle  asserted  is  equally  antagonistic,  not  only  to  the  express 
provisions,  but  to  the  spirit  of  the  Constitution  in  other  respects. 
Thus,  if  it  be  true  that  the  treaty-making  power  has  the  authority 
which  is  asserted,  what  becomes  of  that  branch  of  Congress  which 
is  peculiarly  the  representative  of  the  people  of  the  United  States, 
and  what  is  left  of  the  functions  of  that  body  under  the  Constitu- 
tion? For,  although  the  House  of  Kepresentatives  might  be  un- 
willing to  agree  to  the  incorporation  of  alien  races,  it  would  be 
impotent  to  prevent  its  accomplishment,  and  the  express  pro- 
visions conferring  upon  Congress  the  power  to  regulate  commerce, 
the  right  to  raise  re\'enue, —  bills  for  which,  by  the  Constitution, 
must  originate  in  the  House  of  Representatives, —  and  the  author- 
ity to  prescribe  uniform  naturalization  laws,  would  be  in  effect  set 
at  naught  by  the  treaty-making  power.  And  the  consequent  re- 
sult—  incorporation  —  would  be  beyond  all  future  control  of  or 
remedy  by  the  American  people,  since,  at  once  and  without  hope 
of  redress  or  power  of  change,  incorporation  by  the  treaty  would 
have  been  brought  about.  The  inconsistency  of  the  position  is  at 
once  manifest.  The  basis  of  the  argument  is  that  the  treaty 
must  be  considered  to  have  incorporated,  because  acquisition  pre- 
supposes the  exercise  of  judgment  as  to  fitness  for  immediate  in- 
corporation. But  the  deduction  drawn  is,  although  the  judgment 
exercised  is  against  immediate  incori>oration  and  this  result  is 
plainly  expressed,  the  conditions  are  void  because  no  judgment 
against  incorporation  can  be  called  into  play." 

As  is  later  indicated,  however,  where  the  treaty  of  annexation 
provides  for  incorporation,  the  consent  of  Congress  to  such  in- 
corporation may  be  implied  from  legislation  that  recognizes  this 
status  as  having  been  obtained.  But  where  a  treaty  of  cession 
does  not  expressly  provide  for  incorporation,  and  still  more,  where 
it  expressly  provides  against  it,  a  more  formal  congressional 
action  would  seem  to  be  necessary. 

The  opinion  then  proceeds  to  maintain  that  at  the  time  the 
Constitution  was  adopted,  the  term  "  United  States  "  designated 
^  definite  territory,  namely,  the  thirteen  original  States  and  the 
27 
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areas  which  they  had  ceded,  or  had  agreed  to  cede^  to  the  General 
Government,  and  that  the  new  government  with  prescribed  powers 
was  established  for  the  benefit  of  the  citizens  of  this  national  ag- 
gregate of  State  and  Territories.  "  Thus  it  was,  at  the  adopticai 
of  the  Constitution,  the  United  States,  as  a  geographical  unit,  and 
as  a  governmental  conception  both  in  the  international  and 
domestic  sense,  consisted  not  only  of  States,  but  also  of  T«ri- 
tories,  all  the  native  white  inhabitants  being  endowed  with  citi- 
zenship, protected  by  pledges  of  a  common  union,  and,  except  ai 
to  political  advantages,  all  enjoying  equal  rights  and  freedom,  and 
safeguarded  by  substantial  guarantees,  all  being  under  the  oUi- 
gation  to  contribute  their  proportional  share  for  the  liquidation 
of  the  debts  and  future  expenses  of  the  General  Government" 

In  short,  then,  according  to  this  doctrine,  the  Constitution,  from 
the  begiiming,  extended  ex  propria  vigore,  over  the  States  and 
the  extra-State  regions  then  subject  to  the  sovereignty  of  the 
United  States.  In  all  thait  concerned  the  form  of  government 
to  be  established  over  them,  the  inhabitants  of  these  territoriaL 
extra-State  districts,  were  subject  to  the  discretionary  control  d 
Congress,  but  in  all  else,  in  the  private  rights  of  person  and  prop- 
erty, and  the  protection  of  all  the  limitations  upon  the  fcJeral 
power,  express  or  implied,  they  were  on  a  plane  of  perfect  equality 
with  the  citizens  of  the  States. 

With  reference,  however,  to  territories  acquired  since  17S9  the 
doctrine  of  the  opinion  is,  as  has  been  said,  that  they  do  not  by 
annexation  become  ipso  facto  integral  parts  of  the  United  States 
in  this  constitutional  sense  until  Congress  has  incorporated  thm 
into  the  Union  as  such. 

In  support  of  this  position  the  court  cite  l^islative  action  to 
this  effect  with  reference  to  territory  annexed  since  1787  up  to 
the  time  of  the  treaty  of  1898  with  Spain.  In  each  case,  with 
the  exception  of  this  last  treaty,  the  treaty  of  cession  had  provided 
that  the  territories  ceded  should  be  incorporated  into  the  United 
States,  or,  as  in  the  treaty  of  1867  for  the  purchase  of  Alaska, 
that  the  civilized  inhabitants  should  be  "  admitted  to  the  enjoy- 
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nient  of  all  the  rights,  advantages  and  iiBmumties  of  citizena  of 

^e  United  States."  * 

If,  the  opinion  asks,  the  effect  of  annexation  were  immediately 

to    incorporate   the   territory   annexed   into   the   United   States, 

what  was  the  need  of  these  express  treaty  provisions?^ 

The  opinion  next  goes  on  to  show  that  the  constitutional  douhts 
e^^presscd  by  Jefferson  at  the  time  of  the  acquisition  of  Louisiana 
"Were  not  as  to  its  annexation,  but  as  to  its  incori>oration,  as  pro- 
vided by  the  treaty,  into  the  Union.  By  reference  to  various 
legislative  and  administrative  acts^  the  opinion  shows  the  terri- 
toi-ies  subsequently  annexed  to  have  been  either  formally  incor- 

^  The  treaty  for  the  cession  of  Louisiaua  to  the  United  States  provided  that: 
*•  The  inhubitants  of  the  ceded  territory  shaU  be  incorporated  into  the  Union 
of  t-hc  United  States  and  admitted  as  aoon  as  possible  nccording  to  the  prin- 
«inl«s  of  the  federal  Constitution  to  the  enjoytnent  of  all  the  rights,  advan- 
'^^g^s,  and  immunities  of  the  citizens  of  the  United  States."     (8  U.  S.  StaL  at 

In  the  treaty  with  Spain  whereby  wag  confirmed  the  titk  of  the  United 
8t<at€s  to  the  Floridas  the  United  State?!  agreed  that:  **  The  inhabitants  of 
^**«  territories  ,  .  .  shall  be  incorporated  in  the  Union  of  the  United 
^tote«  as  soon  aa  it  may  be  consistent  with  the  principles  of  the  federal  Con- 
^titijtion,  and  admitted  to  the  enjoyment  of  all  the  privileges,  rigbtSj  and 
iiiUTiunities  of  the  citizens  of  the  United  States."     (8  Ktat  at  L.  256.) 

In  the  treaty  with  Mexico  by  which  Mexico  relinfjuish^d  its  rights  to  Upper 
^^lifornia  and  New  Mexico  the  UnitM  States  promised  that:  **Th«  Meadpans 
^^*>,  in  the  territories  aforesaid,  shall  not  preserve  the  character  of  citizens 
^  the  Mexican  Republic  conformably  with  what  is  stipulated  in  the  preceding 
•^i^icl*;,  shall  be  incorporated  in  the  Union  of  the  United  States  and  to  be 
•diuid^^j^  at  the  proper  time  {io  be  judged  of  by  the  Congress  of  the  United 
^taitea)  to  the  enjoyment  of  all  the  rights  of  citizens  of  the  United  States 
**^ording  to  the  principles  of  the  Constitution."     (9  Stat,  at  L.  mO.} 

^  the  treaty  with  Russia  for  the  annexation  of  Alaska  the  United  States 
•^i^eed  that:  **The  inhabitants  of  the  ceded  territory  .  ,  .  shall  be  admitted 
^  tile  enjoyment  of  all  the  rigbta,  advantages  and  immunities  of  citizens  of 
*^^  United  Stat«*s/*     (15  Stat,  at  U  542.) 

•To  the  author's  mind  this  is  by  no  meana  conclusive  argument;  and  for 

tWo    reasons.     In    the    first    place,    provisions   really    unnecessary    are  often 

-^^t-rted  in  legal  documents  from  abundance  of  caution;   and,  in  the  second 

**''*c«,  foreign  countries  are  not  presumed  to  know  the  constitutional  law  of 

or^lg^j   countries,   and,   therefore,    the    peculiar   constitutional   rights   of   the 

^^^bitanta  of  an  annexed  territory.     It  is,  therefore,  a  general  practice  for 

^^ti tries,  when  handing  over  certain  of  their  subjects  to  the  political  control 

•>  foreign  power,  to  provide  as  far  as  poasible  for  the  future  welfare  of  these 

*^^«f7iis  the  control  over  whom  is  thus  abandoned. 
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porated  or  by  necessarr  implication  recognized  by  Congress  as  in- 
corporated into  the  United  States.  This  being  so,  it  is  argued  tki 
the  various  earlier  dicta  of  the  Supreme  Court  relative  to  the 
cfonstitutional  limitations  resting  upon  Congress  when  Instating 
for  the  Territories  are  to  be  interpreted  in  that  light  and  do  not 
cover  the  case  of  a  Territory  which  has  not  been  incorporated  into 
the  Unite<l  States. 

Simiming  np  its  doctrine  upon  this  point,  the  justice  reading 
the  opinion  declares :     ^  It  is,  then,  as  I  think,  indubitably  set- 
tled by  the  principle  of  the  law  of  nations,  by  the  nature  of  4e 
government  created  under  the  Constitution,  by  the  express  and 
implied  powers  conferred  upon  that  government  by  the  Constitn- 
tion,  by  the  mode  in  which  those  i)owers  have  been  executed  from 
the  beginning,  and  by  an  unbroken  line  of  decisions  of  this  conrt, 
first  announced  by  Marshall  and  followed  and  lucidly  expounded 
by  Taney,  that  the  treaty-making  power  cannot  incorporate  terri- 
tt^ry  into  tlie  United  States  without  the  express  or  implied  assent 
of  Congress,  that  it  may  insert  in  a  treaty  conditions  against  im- 
mediate incorporation,  and  that  on  the  other  band,  when  it  has 
expressed  in  the  treaty  the  conditions  favorable  to  incorporation 
they  will,  if  the  treaty  be  not  repudiated  by  Congress,  have  the 
force  of  the  law  of  the  land,  and  therefore  by  the  fulfilment  of 
such  conditions  cause  incorporation  to  result.      It  must  follow, 
tliereforc,  that  where  a  treaty  contains  no  conditions  for  incorpora- 
tion, and,  above  all,  where  it  not  only  has  no  such  conditions,  but 
ox])ress]y  provixles  to  the  contrary,   that  incorporation  does  not 
arise  until  in  the  wisdom  of  Congress  it  is  deemed  that  the  ac- 
(liiired  Territorv  has  reached  that  state  where  it  is  proper  that  it 
sh(»nld  enter  into  and  form  a  part  of  the  American  family." 

Having  e5>tablished  this  doctrine,  its  application  to  Porto  Kico 
bivonies  a  comparatively  simple  matter.  The  treaty  with  Spain 
in  no  clan>e  provided  for  incorporation,  but,  upon  the  contrarv, 
exjnvssly  j>rovidtHl  that  the  civil  rights  and  political  status  of  the 
native  inhabitants  of  the  territories  should  be  determined  by  Con- 
p:r(^<s:  and  since  annexation,  Concress  had  carefullv  refrained 
tnnn  any  expression  of  legislative  will  from  which  incorporation 
might  be  implied. 
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The  result  of  what  has  been  said,"  say  the  court^  "  is  that 

wtile  in  an  intematioiial  sense  Porto  Rieo  was  nol  a  foreign 

<!^jimtry,  ainee  it  was  subject  to  the  sorereigntj  of  and  was  owned 

ty  the  United.  States,  it  was  foreign  to  the  Umte<l  State?^  in  a 

Joineslic  aense,  because  the  ialand  hud  not  been  incorporated  into 

the  United  States,  but  was  merely  appurtenant  thereto  as  a  p€sse»- 

^^ou-    As  a  necessary  consefiuence,  the  imporst  in  question  assessed 

^n  merchandise  coming  from  Porto  Rico  into  the  United  States 

after  the  cession  was  within  the  power  of  Congress,  and  that  body 

*^as  not,  moreover^  as  to  such  impost,  controlled  by  the  clause  re- 

.^^iriug  that  imposts  should  be  imiform  throughout  the  United 

tatfcs;  in  other  words,  the  provision  of   the  ConstitntiGm  just 

^^rfcrred  to  was  not  applicable  to  Congresfi  in  legislating  for  Porto 

Rico.' 

•    178.  Position  of  Justice  Brown. 

In  a  separate  opinion  Justice  Brown  cctnciirred  in  the  result 
^'^^ched  by  the  four  justices  whose  reasoning  we  have  just  been 
*^<^*ngiJering,  but  reache*!  this  result  by  laying  down  a  doctrine 
^lia.t  was  agreed  to  by  no  otlier  uf  the  members  of  the  court.     In* 
stoad  of  holding  that  the  term  **  United  States/'  as  used  in  the 
^-ozistitution  with  reference  to  certain  of  the  Hmitations  placed  by 
^l^at  instrument  upon  the  powers  of  Congress,  included  the  States 
^^U  those  Territories  which  had  been  incorporated  into  the  Union^ 
*&    held  the  four  justices  in  whose  jutlgment  he  concurred,  he 
^^'lared  that,  strictly  speaking,  the  *^  United  States  "  was  to  be 
^^nstrued  as  referring  only  to  tlie  States,  and  not  to  any  other 
^*^^ritorJ',  whether  incorporated  or  unincorporated.  In  fact  Justice 
-Brown  does  not  admit  the  existence  of  a  distinction  between  in- 
corporated and  unincorporated  Territories,  hfJding  that  as  to  all 
^^l^a-State  districts  the  constitutional  limitations  upon  the  powers 
^^  Congress  apply  only  when,  by  congressional  action,  the  Consti- 
'Hon  has  been  extended  over  them. 
^\fter  ©ailing  attention  to  the  fact  that,  as  decided  in  the  case 
De  Linipa  r.  Bid  well,  by  cession  by  treaty  with  a  foreign  power, 
*  territoryy  already  in  the  actual  possession  of  the  United  States^ 
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at  ODce  ceased   to   be  foreign  and   became   domeatic  territory, 
Lrowu  fxiints  out  that  the  cases  under  consideration  involve  the 
further  and  more  im]X)rtant  question  whether  upon  their  becooh 
ing  domestic  territory  the  provisions  of  the  federal  Constitution 
were  extended  of  their  own  force  —  ex  propria   vigore  —  over 
them.     The  Constitution  not  itself  directly  giving  an  answer  to 
this,  the  s^Jution  he  says  u-ill  have  to  be  found  in  the  nature  of  the 
government  created  by  that  instrument  According  to  this  justice's 
view,  tliis  instrument  was  created,  if  not  by  the  States,  at  least 
exclusively  for  the  States,  and  not  for  the  Territories  or  any  other 
extra-State  lands  that  might  belong  to  the  United  States.    Thus, 
to  quote  his  own  words,  "  It  can  nowhere  be  inferred  that  the 
Territories  were  considered  a  part  of  the  United  States.    The 
Constitution  was  created  by  the  people  of  the  United  States,  as 
a  union  of  States ;  and  even  the  provision  relied  xvpon  here,  that 
all  duties,  imi>osts,  and  excises  should  be  uniform  *  throughont 
the  Uniteil  States '  is  explained  by  the  subsequent  pronsiona  of 
the  Constitution,  that  *  no  tax  or  duty  shall  be  laid  on  articltt 
exporteil  from  any  State,'  and  ^  no  preference  shall  be  given  by 
any  regulation  of  commerce  or  revenue  to  the  ports  of  one  State 
over  those  of  another;  nor  shall  vessels  bound  to  or  from  one  State 
to  Ih»  oMiginl  to  enter,  clear,  or  pay  duties  in  another.'    In  short 
the  Constitution  deals  with  States,  their  people  and  their  repre- 
sontativos.     The  Thirteenth  Amendment  to  the  Constitution  pro- 
hibiting slavery  and   involuntary   servitude  '  within  the  United 
Stares,  or  in  any  place  subject  to  their  jurisdiction '  is  also  signifi- 
cant as  showing  that  there  may  be  places  within  the  jurisdictioo 
of  the  I'uiteil  Slates  that  are  not  part  of  the  Union.    .    .   .  Upra 
I  ho  other  hand,  the  Fourteenth  Amendment,  upon  the  subject  d 
oitironship.  declares  only   that  •  all  persons  bom  or  naturaliad 
in  the  United  Sucee,  and  subject  to  the  jurisdiction  thereof,  ire 
ciliaeiis  of  the  United  States,  and  of  the  State  wherein  ther  it 
is  a  limitation  to  persons  bom  or  natmliail 
^■■^  which  is  not  extended  to  persons  bom  in  117 
■r  jurisdiction.' " 
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To  restate,  then,  the  position  of  Justice  Brown,  it  would  appe-ar 

that,  according  to  hie  view,  the  **  United  States  "  when  looked  at 

from  the  domestic  or  constitutional  viewpoint^  includes  in  the 

XJnion  onlv  the  individual  States  such  as  Virginia,  New  York, 

Texas,  etc*     The  Federal  District,  the  Territories,  and,  in  fact, 

hJI   oreas  not  within  the  boundaries  of  some  one  of  these  States, 

tiioiigh  under  the  national  sovereignty  are  not  a  part  of  the  Union* 

I-ooked  at,  however,  from  the  international  standpoint,  the  term 

tJnited  States  ''  has,  as  Justice  Brown  later  observes,  "  a  broader 

ttie^ning  than  when  used  in  the  Constitution,  and  includes  all  ter- 

'^i tones  subject  to  the  jurisdiction  of  the  Federal  Government, 

'^'^herever  located.     In  its  treaties  and  conventions  with  foreign 

nations  this  government  is  a  unit.     This  is  so,  not  because  the 

TcMTitories  comprise  a  part  of  the  government  established  by  the 

People  of  the  States  in  their  Constitution,  but  because  the  Federal 

Government  is  thaonly  authorized  organ  of  the  territories,  as  well 

®^    of  the  States,  in  their  foreign  relations."  ' 

^'ot  being  considered  a  part  of  the  jMDlitical  unit  created  and 

^^Sanized  by  the  federal  Constitution,  it  would  seem  logically  to 

-  follow  that  the  non-State  areas,  or  rather  their  populations,  would 

^^t  be  entitled  to  any  of  the  privileges  or  immunities  defined  in 

^**^Q.t  instrument.      But  Justice  Brown  does  not  draw  this  con- 

*^*vision.     Speaking  of  the  limitations  laid  ui>on  the  powers  of 

^oiigrees  by  the  Constitution,  he  says:     '^  There  is  a  clear  dis- 

^^^iiction  between  such  prohibitions  as  go  to  the  very  root  of  tJle 

P*>^er  of  Congress  to  act  at  all,  irrespective  of  time  and  place, 

*^^d  such  as  are  opemtive  only  *  throughout  the  United  States '  or 

*^^cng  the  several  States,     Thus,  when  the  Constitution  declares 

^*at  *  no  bill  of  attainder  or  ex  post  facto  law  shall  be  passed,' 

*^<J  that  '  no  title  of  nobility  shall  be  granted  by  the  United 

^^a^tes'  it  goes  to  the  competency  of  Congress  to  pass  a  bill  of  that 

^^^cription.     Perhaps  the  same  remark  may  be  applied  to  the 

*  ^I'st  Amendment  that  *  Congress  sliall  make  no  law  respecting  an 

^^ablishment  of  religion,  or  prohibiting  the  free  exercise  thereof; 

^^Citiijg  De  Geofroy  v.  Rigga,  133  LL  S,  258;  10  Sup.  Ct.  Rep.  295;  33  L.  ed. 
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or  abridging  the  freedom  of  speech ;  or  of  the  press ;  or  the  right 
of  the  people  to  peacefully  assemble  and  to  petition  the  govern- 
ment  for  a  redness  of  grievances/  We  do  not  wish,  however,  to 
be  understood  as  expressing  an  opinion  how  far  the  bill  of  rights 
contained  in  the  first  eight  Amendments  is  of  general  and  how 
far  of  local  application.  Upon  the  other  hand,  when  the  Consti- 
tution declares  that  all  duties  shall  be  uniform  '  throughout  fle 
United  States '  it  becomes  necessary  to  rnquire  whether  there  be 
any  territory  over  which  Congress  has  jurisdiction  which  is  not 
a  part  of  the  *  United  States/  by  which  term  we  understand  the 
States  whose  people  united  to  form  the  Constitution,  and  such  is 
have  since  been  admitted  to  the  Union  upon  an  equality  with 
them."  And  later  on  he  says:  "We  suggest,  without  intending 
to  decide,  that  there  may  be  a  distinction  between  certain  natural 
rights  enforced  in  the  Constitution  by"  prohibitions  against  inte^ 
f erence  with  them,  and  what  may"  be  termed  artificial  or  remedial 
rights  which  are  peculiar  to  our  system  of  jurispruJence.  Of  the 
former  class  are  the  rights  to  one's  own  religious  opinions  and  to 
a  public  expression  of  them,  or,  as  sometimes  said,  to  warship 
God  according  to  the  dictates  of  one's  own  conscience;  the  right 
to  personal  liberty  and  individual  property,  to  freedom  of  speech 
and  of  the  press;  to  free  access  to  courts  of  justice,  to  due  process 
of  law,  and  to  an  equal  protection  of  the  laws ;  to  immunities  from 
unreasonable  searches  and  seizures,  as  well  as  cruel  and  unusTial 
punishments;  .and  to  such  other  immunities  as  are  indispensable 
to  a  free  government.  Of  the  latter  class  are  the  rights  to  citizen- 
ship, suffrage  (Minor  v.  Happersett,  21  Wall.  162;  22  I.  ed. 
62 7  "i,  and  to  the  particular  methods  of  procedure  pointed  ont  in 
the  Constitution,  which  are  peculiar  to  Anglo-Saxon  jurisprn- 
deuce,  and  some  of  which  have  already  been  held  by  the  States  to 
be  unnecessary  to  the  proper  protection  of  individuals. 

"  AMiatever  may  be  finally  decided  by  the  American  people  as 
to  the  status  of  these  islands  and  their  inhabitants, — \;\\s^€t 
they  shall  be  introduced  into  the  sisterhood  of  State%  ox  >a^  ^ 
mitted  to  form  independcoit  governments —  it  does  not  ^sJ^^^*^^ 
in  the  meantime,  awaiting  that  decision,  the  x>^ople  ^^^"^^^ 
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matter  of  personal  rights  unprotected  by  the  provisions  of  our 
Constitution  and  subject  to  the  merely  arbitrary  control  of  Con- 
gress. Even  if  r^arded  as  aliens,  they  are  entitled  under  the 
principles  of  the  Constitution,  to  be  protected  in  life,  liberty,  and 
property.  This  has  been  frequently  held  by  this  court  in  respect 
to  the  Chinese,  even  when  aliens,  not  possessed  of  the  political 
rights  of  citizens  of  the  United  States  [citing  cases].  We  do  not 
desire,  however,  to  anticipate  the  difficulties  which  would  natur- 
ally arise  in  this  connection,  but  merely  to  disclaim  any  intention 
to  hold  ttiat  the  inhabitants  of  these  territories  are  subject  to  an 
unrestrained  power  on  the  part  of  Congress  to  deal  with  them 
npon  the  theory  that  they  have  no  rights  which  it  is  boimd  to 
respect.^ 

According,  then,  to  Justice  Brown,  there  are  some  provisions 
of  the  Constitution  that  control  Congress  and  their  inhabitants 
when  legislating  for  such  territories  as  are  not  within  the  States 
and  others  that  do  not  so  apply.    Those  that  do  not,  he  says,  may, 
however,  be  made  applicable  by  acts  of  Congress,  and  in  part  this 
has  already  been  done  in  the  case  of  all  but  the  recently-acquired 
possessions.    And,  he  implies  that  when  the  Constitution  has  been 
once   formally   extended    to   Territories   and   their   inhabitants, 
neither  Congress  nor  the  territorial  legislature  can  enact  laws 
inconsistent  therewith.    As  to  this  last  assertion  it  has  been  argued 
that  if  an  act  of  legislation  is  required  to  extend  the  Constitu- 
tion over  a  territory^  it  goes  there  not  as  a  Constitution  but  as 
a  statute,  and  an  irrepealable  statute  is  admitted  by  everyone  to  be 
an    impossibility  —  every    legislature    necessarily    possessing    a 
power  to  repeal  equal  to  its  power  to  enact    This  being  so,  if  the 
premises  of  Justice  Brown  be  accepted,  the  conclusion  is  drawn 
that  at  the  present  time,  every  Territory  of  the  United  States, 
organized  or  unorganized,  contiguous  or  non-contiguous,  conti- 
nental and  insular^  still  remains,  except  possibly  as  to  a  few  gen- 
eral  rightSy  absolutely  subject  to  the  arbitrary  will  of  Congress. 
4riz»na^  New  Mexico,  Oklahoma  and  even  the  District  of  Colum- 
bi^  in  this  respect,  it  is  argued^  stand  upon  a  footing  exactly  the 
S^0  a3  that  of  Porto  Kico  or  the  Philippines. 
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It  is  not  certain,  however,  that  the  premises  of  this  aigoment 
are  sound.  It  would  seem  that  there  are  some  legislative  acts 
which  produce  results  which  cannot  be  nullified  by  subsequent 
action  of  the  legislative  body.  Thus,  to  give  a  single  example,  new 
States  are  admitted  into  the  Union  by  enabling  acts  of  Congreas, 
but  Congress  may  not,  by  subsequent  action,  expel  the  States  so 
admitted  from  the  Union.  A  similar  conclusive  effect  might  be 
given  to  acts  extending  the  Constitution  over  the  territories. 

In  support  of  his  position  Justice  Brown  cites  num^ona 
instances  in  the  history  of  the  United  States  in  which  acts  of 
Congress  have  been  limited  in  their  application  to  the  States,  or, 
where  their  application  to  the  Territories  has  been  desired,  express 
provision  to  that  effect  has  been  made.  The  decisions  of  the 
Supreme  Court,  however,  upon  the  question  whether  the  limitt- 
tions  of  the  Constitution  extend  ex  propria  vigore  over  the  Terri- 
tories, he  -admits  to  have  been  "not  altogether  harmonioua." 
Those  which  upon  their  face  seem  inconsistent  with  his  posirion 
he  explains  or  attempts  to  e^^plain  away.  Thus  he  avoids  the 
ca^e  of  Loughbrough  v.  Blake®  by  saying  that  the  District  of 
Columbia  having  once  been  a  part  of  a  State,  it  could  not  by 
ccjision  to  the  General  Government  be  deprived  of  the  constitu- 
tional rights  which  it  had  once  enjoyed.® 

sr>  \Vh.  317;  5  L.  ed.  98. 

9  He  says:  "There  could  be  no  doubt  as  to  the  correctness  of  this  con- 
clusion, so  far,  at  least,  as  it  applied  to  the  District  of  Columbia.  Thii 
District  had  been  a  part  of  the  States  of  Maryland  and  Virginia.  It  had 
bet^n  subject  to  the  Constitution,  and  was  a  part  of  the  United  States. 
Tho  Constitution  had  attached  to  it  irrevocably.  There  are  steps  which  cau 
never  b«>  taken  backward.  The  tie  that  bound  the  States  of  Maryland  and 
Virginia  to  the  Constitution  could  not  be  dissolved,  without  at  least  the 
ciM.sent  of  the  federal  and  state  governments  to  a  formal  separation.  The 
n.ere  cession  of  the  District  of  Columbia  to  the  Federal  Government  relin- 
i|i:ishid  the  authority  of  the  States,  but  it  did  not  take  it  out  of  the 
I'nited  States  or  from  under  the  «gis  of  the  Constitution.  Neither  party  had 
ever  v.>^nsented  to  that  construction  of  the  cession.  If,  before  the  District 
\va.<  set  odF,  Congress  had  passed  an  unconstitutional  act  affecting  its  in- 
habitants, it  would  have  been  void.  If  done  after  the  District  was  created, 
it  would  havte  been  equally  void;  in  other  words.  Congress  could  not  do 
indirectly,  by  carving  oat  the  District,  what  it  could  not  do  directly.  Thi 
District  still  remained  a  part  cf  tlie  United  States,  protected  by  the  Cai- 
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Other  cases  he  explains  away  by  raAintaining  that  prior  to  the 
accruing  of  the  causes  of  action  litigated  in  them,  the  Constitution 
had  been  extended  by  act  of  Congress  over  the  Territories  con- 
cerned. 

The  very  radical  position  taken  by  Justice  Brown  in  the  Insular 
Cases  has  been  stated  at  some  length  because  of  the  prominence 
that  has  been  given  it  in  the  public  discussions  of  the  judgments 
rendered  in  the  Insular  Cases.  As  a  matter  of  fact,  however,  as 
we  have  already  learned,  this  position  was  not  concurred  in  by 
any  one  of  the  other  eight  justices,  and  it  thus  stands  not  only 
unsupported  by  previous  opinions  of  the  court,  but  in  flat  contra- 
diction to  many  of  them.  The  "  United  States,''  as  that  term  is 
employed  in  the  Constitution,  the  four  concurring  justices  said, 
includes  not  simply  the  States,  as  Justice  Brown  had  said,  but 
also  such  Territories  as  have  been  "  incorporated  "  with  them ; 
and  the  Constitution  itself,  therefore,  extends  over  them  as  well  as 
over  the  States  —  not  of  course,  however,  in  the  sense  that  the 
powers  of  Congress  when  legislating  for  the  States  and  the  incor- 
porated Territories  are  the  same,  but  that,  so  far  as  applicable, 
the  provisions  of  the  Constitution  are  at  once  applicable  to  all 
Territories  subject  to  the  sovereignty  of  the  United  States,  and, 
therefore,  require  no  act  of  Congress  for  their  extension,  nor  can 
their  application  to  such  Territories  be  denied  by  Congress. 

§  179.  Argument  of  Dissenting  Justices. 

Four  justices  (Chief  Justice  Fuller,  and  Justices  Harlan, 
Brewer  and  Peckham)  dissented  from  the  judgment  rendered  in 
Downes  v.  Bidwell.  According  to  their  view  there  is  no  constitu- 
tional distinction  to  be  drawn  between  Territories  incorporated 
in  the  United  States  and  Territories  unincorporated  and  merely 
appurtenant  to  the  United  States.  States  and  Territories,  they 
declare,  are  the  only  political  units  known  to  American  Constitu- 
tional Law,  and  when  by  a  treaty  of  cession  and  actual  occupa- 
tion, lands  and  their  inhabitants  have  come  under  the  sovereignty 

stitution.  Indeed,  it  \iould  have  been  a  fanciful  construction  to  hold  that 
territory  which  had  once  been  a  part  of  the  United  States  ceased  to  be 
such  by  being  ceded  directly  to  the  Federal  Government." 
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of  the  United  States  snch  lands  arc  necessarily  a  part  of  tlie 
United  States,  and  no  approving  act  of  Congress  is  needed  or  ii 
efficient  to  increase  the  constitutional  privil^es  to  which  they  are 
entitled  and  to  make  effective  the  legislative  limitations  upon  the 
powers  of  Congress. 

After  calling  attention  to  the  essential  character  of  the  General 
Government  as  one  of  constitutionially  limited  powers,  the  opinion 
declares :  '^  The  powers  delegated  by  the  people  to  their  agents 
are  not  enlarged  by  the  expansion  of  the  domain  within  which 
they  are  exercised.  When  the  restriction  on  the  exercise  of  a 
particular  power  by  a  pailicular  agent  is  ascertained,  th-at  is  an 
end  of  the  question.  To  hold  otherwise  is  to  overthrow  the  basis 
of  our  constitutional  law  and  moreover,  in  effect,  to  reassert  the 
proposition  that  the  States,  and  not  the  i)eople,  created  the  gov- 
ernment." 

With  reference  to  the  competence  of  the  treaty-making  power 
to  *'  incorporate  '^  territory  in  the  United  States,  the  dissenting 
justices  urge  that  the  right  of  annexation  being  admiitted  and  the 
Constitution  not  providing  for,  or  recognizing  as  possible,  terri- 
tory ajipur tenant  to  but  not  incorporated  into  the  United  States, 
it  follows  that  when  territory  is  annexed  by  treaty,  such  territorr 
bivonies  an  integral  part  of  the  United  States  any  provisions  in 
the   treaty   to  the  contrary  notwithstanding.      Upon  this  point, 
having  referred  to  the  clause  of  the  treaty  of  1898  with  Spain 
to  the  elTect  that  "  The  civil  rights  and  political  status  of  tie 
native  inhabitants  of  the  territories  hereby  ceded  to  the  United 
States    shall   be   determined   by   Congress,"    the   opinion  reai: 
"  This  was  nothing  more  than  a  declaration  of  the  accepted  priji- 
oiplos  of  international  law  applicable  to  the  status  of  the  Spanish 
subjcvts  and  of  the  native  inhabitants.     It  did  not  assume  that 
Congress  could  deprive  the  inhabitants  of  ceded  territory  of  rights 
to  which  they  might  be  entitled.    The  grant  by  Spain  could  not 
1  !ilarge  the  i\>wers  of  Congress,  nor  did  it  purport  to  secure  from 
the  Unite^l  States  a  guaranty  of  civil  or  political  privileges.   Id- 
docd^  a  tre^tr  vhich  undertook  to  take  away  what  the  Constitn- 
tMm  aeeored,  or  to  enlarge  the  federal  jurisdiction,  would  be 
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In  the  gqiarate  opmion  which  he  prepared,  Justice  Harlan  was 
e&I>eeially  emphatic  in  his  repudiation  both  of  the  doctrine  a9- 
px'teii  by  Justice  Brown  that  the  Constitution  was  created  '•  by 
rve  people  of  the  United  States,  as  a  imioB  of  States,  t«:)  be  gov- 
erned solely  by  representatives  of  the  States,"  and  of  the  theory 
of  the  other  foitr  Justices  as  to  the  status  of  '*  unincorporated  '^ 
rerritoriee.*^ 

§   180.  Summary  and  Criticism  of  Downes  v.  Bidwell. 

In  order  fully  to  appreciate  Uie  radical  character  of  the  doctrine 

aeld  by  the  ioiw  justices  who  concurred  with  Justice  Brown  in 
tlie  judgment  in  the  Downes  case,  it  is  necessary  clearly  to  appre- 
ciate that,  it  was  held,  in  effect,  that  this  so-called  incorporation 
^  a  Territory  by  Congress  in  die  United  States  is  not  an  act,  the 
coixjirjission  of  which  is  determined  by  facts,  but  only  by  the 
frjrxii^l  declaration  of  an  intention,  ejcpress  or  implied,  by  Con- 
S^'^ss,  So  long  as  this  intention  is  not  declared,  a  territory  is 
'leclared  to  remain  unincorjwrated  in  the  United  States  notwith- 
^aucLing  the  fact  tliat^  as  was  the  case  in  Porto  Rico,  a  complete 
^^^^^itorial  government  may  have  l>een  created,  federal  courts 
^^tablislied,  with  the  right  of  appeal  therefrom  to  the  United 
btates  Supreme  Court,  and  all  the  Ir^cal  officials  required  to  take 
^^  Oath  to  support  the  Oon.Htitutiou  of  a  Union  of  which  they  were 
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In  view  of  the  adjudieationB  of  this  enurt/'  lie  declares*  "  I  cannot  as^pnt 

^lie  proposition,  wltether  it  be  ftntiounced  in  express  words  or  by  implica- 

<^ti,     that  tbe   Xational   CJoveninieut    i.^   n    government   of   or   by    the    States 

^    ^Tiion^  and  that  tbe  prohibitions  and  limitations  of  the  Constitution   are 

*^<i*-e-3aed  only  to  tin?  States,     Tbat  is  but  another  form  of  saying  that,  like 

^    government  created  bj'  the  Articles  of  Confederation,  the  present  govera- 

•^^t    ia  a  mere  league  of  States,  held  together  by  a  compact  between  them- 

^^«;  whereas,  as  this  court  has  often  declared,  it  is  a  government  created 

^     ^^le  people  of  ti»e  United  States,  with   enumerated  powers,  and   supreme 

^^     States  and  individuals  with  resp<'et  to  certain  objects,  throughout  the 

tij-^,  territory  over  which  its  jurisdiction  extends.     If  tlic  National  Govern- 

.     ***"    is  in  any  sense  a  enmpuct,  It  is  a  compact  between  the   people  nf  the 

^^t»*d  States  among  tbem«;elves  as  constituting  in  tlie  aggregate  the  political 

***inuuity  by  whom  tlie  National  Government  was  esta^blished.    The  Constitu- 

^^    f peaks,  not  simply  to   the  States  in   their  organized  capacities,  but  to 

^^^  peoples,  whether  of  States  or  Territories,  who  ar«  subject  to  the  authority 

^  the  United  States." 


430 


U^XTEl>  States 


7T10XAX  Law. 


not  a  part.    Especially  difficult  to  accept  is  the  declaration  tb^ 
the  treatj-niaking  power  of  the  Xational  Government  is  by  its 


incompetent  to  add  territory  to  the  United  States  in  a  domesti 
constitutional  sense.     The  authority  of  treaty-making  power 
annex  territory  is  conceded ;  the  Constitution  itself  plaeee  treati^ 
upon  a  plane  of  equality  \N^th  the  statutes  of  Congress;  and 
Supreme  Court  has  repeatedly  affirmed  that  a  subsequent  trea^ 
operates  as  a  repeal  of  all  acts  of  Congress  inconsistent  with  i_ 
wherefore  it  would  seem  irresistible  to  follow  that  when  the  trea*^ 
making  power  has  accepted  an  unconditional  cession  of  territr.^- 
to  tlie  United  States,  that  act  is  as  absolutely  valid  and  as  fu^fc.  ^ 
operative  as  though  Congress  itself  had  legislated  upon  the  si 
ject.     To  assert  the  contrary  is,  in  effect,  to  say  that  the  trea^ 
making  and  the  law-making  powers  are  not  coc»rdinate  in  autb.<. 
ity,   the  express  provision  of  the  Constitution  to   the  contra 
notwithstanding. 

Another  objection  to  the  doctrine  of  the  Downes  case  whicl». 
seems  absolutely  impossible  to  overcome,  is  tliat,  in  reality,  it  d 
not  simply  assert  the  right  of  Congress  to  legislate  regard  i^^J? 
unincorporated  territory  without  regard  to  some  of  the  limitati^::^^:*^ 
imposed  by  the  Constitution,  but  declares  that  in  the  exercise        ^^ 
this  absolute  power  Congress  may,  in  effect  at  least^  disreg^^*^^ 
those  same  restrictions  with  reference  to  the  inhabitants  of     -i:^^ 
States  of  the  Union.    No  argument  is  needed  to  show  that  a  t^^^^^^ 
law  which  affects  articles  taken  from  a  State  to  an  unineorpora.  ^^ 
territory,  or  from  the  latter  to  the  former,  affects  the  inhalnT».  ^^^^^ 
of  both,  and  cannot  therefore  be  said  to  lie  simply  a  local  1  ^^^^• 
But  if  not  limited  in  its  effects  to  the  unincorporated  territor\^"     ^ 
question,  it  would  seem  to  be  an  act  necessarily  subject  to  the  ct-  ^^^ 
stitutional  limitations  placed  upon  Congress  when  legislating      ^^ 
the  States.    It  is,  therefore,  imjx>ssible  to  escape  the  argument 
the  dissenting  justices  in  the  Downes  case  when  they  say:  **  C^^^^ 
ceding  that  the  power  to  t^x  for  the  purposes  of  territorial  guv^^^"^ 
ment  is  implied  from  the  power  to  govern  territory,  whether     €^^ 
latter  power  is  attributed  to  the  power  to  acquire  or  the  powe^     ^ 
make  needful  rules  and  regulations,  these  particular  duties   ^-^ 
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nevertheless  not  local  in  their  nature,  but  are  imposed  as  in  the 
exercise  of  national  powers.  The  levy  is  clearly  a  regulation  of 
commerce,  and  a  regulation  affecting  the  States  and  their  people 
as  well  as  this  Territory  and  its  people.  ...  In  any  point  of 
view,  the  imposition  of  duties  on  commerce  operates  to  regulate 
commerce,  and  is  not  a  matter  of  local  legislation;  and  it  follows 
that  the  levy  of  these  duties  was  in  the  exercise  of  the  national 
power  to  do  so,  and  subject  to  the  requirement  of  geographical 
uniformity.^' 

Lastly,  it  may  be  said  in  objection  to  the  doctrines  declared  in 
the  Downes  case,  that  in  attempting  to  give  to  Congress  a  right  to 
legislate  for  certain  Territories  under  United  States  sovereignty, 
free  from  certain  limitations  placed  by  the  Constitution  upon  its 
powers,  there  is  seriously  weakened,  if  not,  from  a  strictly  logical 
standpoint,  absolutely  destroyed,  that  most  fundamental  principle 
of  our  constitutional  jurisprudence   according  to  which   all   the 
provisions  of  the  Constitution  are  equally  binding  upon  Congress. 
The  distinction  that  is  made  between  the  absolute  prohibitions  of 
legislative  power  and  the  limitations  imposed  by  the  Constitution 
upon  the  exercise  of  the  powers  that  are  granted,  is  clearly  not 
calculated  to  support  the  conclusion  that  Congress  under  certain 
circumstances  may   disregard   the  latter  when   it   may  not  the 
former.    As  Chief  Justice  Fuller  declared  in  his  dissenting  opin- 
ion:   *^It  is  idle  to  discuss  the  distinction  between  a  total  want 
of  power  and  a  defective  exercise  of  it;''  and  again,  "  The  powers 
deleg&ted  by  the  people  to  their  agents  are  not  enlarged  by  the 
expansion  of  the  domain  within  which  they  are  exercised.     When 
the  restriction  on  the  exercise  of  a  particular  power  by  a  particu- 
hr  Bg^^^  ^^  ascertained,  that  is  an  end  to  the  question.     To  hold 
othet^^^^  is  to  overthrow  the  basis  of  our  constitutional  law." 
\r       O^rlisle  in  the  address  from  which  we  have  already  once 
'    ^^    lias  also  shown  so  clearly  the  fallacy  of  the  argument  of 
^^v-ailing  opinion  upon  this  point  we  may  quote  his  words. 
^yr&  z      "  The  distinction  attempted  to  be  taken  between  the 
^>ox^  force  of  absolute  prohibitions  upon  the  power  of  Con- 
'  ^u:Ki  the  obligatory  force  of  limitations  and  qualifications  im- 
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posed  by  ihB  Comtitntion  upon  the  exercise  of  ita  powers  over 
particular  subject,  cannot,  in  my  apLnioii,  be  eiistained  by  a! 
sound  process  of  reasoning.     It  is  true  that  there  is  a  different 
in  degree  bet\veen  an  absolute  denial  of  all  power  to  do  a  pi 
ticular  thing  and  a  grant  of  power  to  do  that  thing  to  a  limits 
extent,  or  in  a  prescribed  manner  only;  but  the  absolute  prohil 
tion  and  the  express  or  implied  ILmitaition  are  equally  obligato^ 
upon  Congress,    It  is  bound  to  obey  both  or  its  act  is  roid.    •    . 
To  say  that  Congress^  in  legislating  for  a  Territory,  is  not  hour 
by  the  constitutional  limitations  upon  a  granted  power,  but  is 
may  be  bound  by  the  express  prohibitions,  is  dimply  to  as^rt 
all  parts  of  the  Constitution  are  not  of  equal  force  and  effect 
restraints  upon  legislation,  and  that  a  power  not  granted  may 
constitutionally   exercised   if   it   is   not  expressly  prohibited^. 
theory,  which,  if  sanctioned  by  the  judiciary,  would  at  once  re? 
hitionizc  the  governiuent.    It  would  no  longer  be  a  govcrnmenfc 
enumerated  and  delegated  powers,  but  would  possess  the  wtm. 
mass  of  sovereign  power  which  is  now  vested  In  the  people,  s  i 
ject  only  to  the  comparatively  few  express  prohibitions," 

It  win  have  been  seen  that  the  net  residt  of  the  decisioia^  ^ 
Downes  v,  Bidwell,  whether  we  follow  the  reasoning  of  Jus^t^^ 
Brown,  or  of  the  four  justices  who  concurred  in  the  judgn:a«^^fc 
rendered,  is  tliat  as  to  Territories  which  have  not  been  incox^f<^ 
rated  into  the  United  States  (or,  according  to  Justice  Brown,  o^^^^ 
which  the  Constitution  has  not  been  extended  by  act  of  CongrC^*' 
Congress  is  not  limited  by  some  of  the  restrictions  enumer^i''^^ 
or  implied  in  the  Constitution.  Just  which  of  these  Umitatio^ 
do  not,  in  such  cases,  control  Congress,  it  remains  for  the  Supr^?^*^ 
Court  to  determine  in  each  particular  case  as  the  point  arises. 

In  Do%vnes  v.  Bidwell  it  w^as  held  that  the  restriction  that  '^  ^ 
duties,  excises,  and  imposts  shall  be  uniform  throughout  ^^ 
United  States  "  does  not  apply. 

§  181.  Status  of  Hawaii:  Hawaii  v.  Mankichi. 

In  Hawaii  v.  Mankichi ^'^  it  was  held  that  the  provisions  of  *^ 
Fifth  and  Sixth  Amendments  with  reference  to  indictment  hy^  ^ 
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Irand  jury  and  trial  by  petit  jury,  also  did  not  apply.  The  facfe 
Uid  queatiaus  of  law  involved  in  this  e-aae  were  thede.  The  Joint 
Resolution  of  Congress  of  July  7,  1898,  had  provided  for  the 

rexation  of  the  Hawaiian  Islands  **  a^  a  part  of  the  territory 
the  United  States,  and  subject  to  the  sovereign  dominion 
thereof."  The  Resolution,  indeed,  expressly  declared  that  ^*  The 
tiiniiicipal  legislation  of  the  Hawaiian  Islands  .  .  .  not  incon- 
nstent  with  this  Joint  Resolution,  nor  contrary  to  the  Constitu- 
tion of  the  Unite<i  States,  nor  to  any  existing  treaty  of  the  United 
States,  shall  remain  in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine*"  After  the  annexation  to  the 
tainted  States,  Congress  not  having  determined  otherwise,  the 
iefendant  in  error,  Mankichi,  was  tried  for  and  convicted  of 

tnslanghter  according  to  the  usual  course  of  procedure  in  force 
the  Republic  of  Hawaii  prior  to  July  7,  1898,  which  course  of 
►cedure  did  not  require  the  indictment  to  be  found  by  a  grand 
l^^>  and  which  pennitted  a  leas  number  than  the  entire  twelve 
rf  the  petit  jury  to  convict.  An  application  for  a  writ  of  hal^eas 
^iT>u»  having  been  made  by  Mankichi  upon  the  ground  that, 
fioeording  to  the  Constitution  of  the  United  States,  no  one  might 
tried  for  manslaughter  except  upon  an  indictment  or  present- 
veivt  found  by  a  grand  jury,  nor  convicted  except  by  a  unanimous 
^^it  jury,  and  the  case  having  been  appealed  to  the  Supreme 
>Urt  of  the  United  States,  that  tribunal  was  called  upon  to  deter- 
\^B:  first,  whether  it  was  the  intention  and  the  necessary  effect 
the  annexiug  Joint  Resolution  to  make  these  constitutional 
^vigions  immediately  applicable  to  the  islands;  and  secondly, 
It  did  not,  whether  it  lay  within  the  power  of  Congress  or  of 
I  authorities  of  Hawaii  to  deny  to  the  accused  the  rights  in 
Ition.  Both  of  these  questions  the  majority  of  the  court,  five 
answered  in  the  affirmative. 

however,  as  in  Downes  v<  Bi dwell,  the  justices  consti- 

the  majority  did  not  agree  in  their  reasoning.     Justice 

1,  in  his  opinion,  admitting  that  a  literal  interpretation  of 

psolution  would  support  Mankiehi's  claim,  but  arguing  ah 

^nietiti,  asserts  that  it  could  not  have  been  the  intention  of 
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Congress  '^to  interfere  with  the  existing  practice,  when  si 
interference  would  result  in  imperilling  the  peace  and 
order  of  the  islands*''  '^  Of  course  under  the  Xewla 
resolution,"  he  continues,  *^  any  new  legislation  must  c^<^& 
form  to  the  Constitution  of  the  United  States;  but  ki.ow 
far  the  exceptions  to  the  existing  municipal  legislatian  ^t^^re 
intended  to  al>olish  existing  laws  must  depend  someinrliat 
upon  circumstances.  Where  the  immediate  application  of  t:lie: 
Constitution  required  no  new  legislation  to  take  the  place-  o; 
that  which  the  Constitution  aholished,  it  may  be  well  held  to  Hav^ 
taken  immediate  effect;  but  where  the  application  of  a  procecliAre 
hitherto  well  known  and  acquiesced  iu  left  nothing  to  take  i 
place,  without  new  legislation,  the  result  might  be  so  disasti^on^ 
that  we  might  well  say  that  it  could  not  have  been  withitt  t"li« 
contemplation  of  Congress.  In  all  probability  the  contingermoy 
which  has  actually  arisen  occurred  to  no  one  at  the  time.  IF  it 
had,  and  its  consequences  were  foreseen,  it  is  incredible  tfa^^* 
Congress  should  not  have  provided  against  it.  It  is  not  intend  ^^ 
here  to  decide  thai  the  words  *  nor  contrary  to  the  ConstitutE  ^>^ 
of  the  United  States'  are  meaningless.  Clearly  they  wouM  *^ 
operative  upon  any  municipal  legislation  thereafter  adopted^  a:*^  • 
upon  any  proceedings  thereafter  had,  when  the  application  of  t  ^^ 
Constitution  would  not  result  in  the  destruction  of  existing  pi 
visions  conducive  to  the  peace  and  good  order  of  tlie  commimitr-?'* 
Therefore  we  should  answer  without  hesitation  in  the  ncgati 
the  question  put  by  counsel  for  the  petitioner  in  their  hrie^  ^  * 
*  Would  municipal  statutes  of  Ilawaii,  allowing  a  conviction 
treason  on  circumstantial  evidence*  or  on  the  testimony  of  o: 
witness,  depriving  a  person  of  liberty  by  the  will  of  the  leg:^^' 
lature  and  without  process  or  confiscating  private  property  f"^*' 
public  use  without  compensation,  remain  in  force  after  an  anne3 
tion  of  the  t^erritory  to  the  Fnited  States,  which  was  condition 
upon  the  extinction  of  all  legislation  contrary  to  the  Consti^^^^ 
tion? '  We  would  even  go  farther,  and  say  that  most,  if  not  £ 
the  privileges  and  immunities  contained  in  the  Bill  of  Rigl 
of  the  Constitution  were  intended  to  apply  from  the  moment 
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annexation;  but  we  place  our  decision  of  this  case  upon  the 
ground  that  the  two  rights  alleged  to  be  violated  in  this  case  are 
not  fundamental  in  their  nature,  but  concern  merely  a  method 
of  procedure  which  sixty  years  of  practice  had  shown  to  be  suited 
to  the  conditions  of  the  islands,  and  well  calculated  to  conserve 
the  rights  of  their  citizens  to  their  lives,  their  propertyy  and  their 
well  being." 

In  a  concurring  opinion  Justices  White  and  McKenna  base 
their  conclusion  on  the  doctrine  that  by  the  annexing  Kesolution 
Congress  had  not  intended  to  incorporate  the  islands  eo  instanti 
into  the  United  States.  With  regard  to  the  provision  that  the 
ttiiinicipal  legislation  of  Hawaii  not  contrary  to  the  Constitution 
^f  tie  United  States  should  remain  in  force,  they  say :  "  Now, 
III  80  far  as  the  Constitution  is  concerned,  the  clause  subjecting 
tix^  existing  legislation  which  was  provisionally  continued  to  the 
^^ix-trol  of  the  Constitution,  clearly  referred  only  to  the  provi- 
*^ons  of  the  Constitution  which  were  applicable,  and  not  to  those 
^'hich  were  inapplicable.  In  other  words,  having,  by  the  resolu- 
^^^ix  itself,  created  a  condition  of  things  absolutely  incompatible 
^^tli  immediate  incorporation,  Congress,  mindful  that  the  Con- 
*^^tution  was  the  supreme  law,  and  that  its  applicable  provisions 
"^eire  operative  at  all  times,  everywhere,  and  upon  every  condi- 
^on  and  persons,  declared  that  nothing  in  the  Joint  Resolution 
^^'n.tinuing  the  customs  legislation  and  local  law  should  be  con- 
^^dered  as  perpetuating  such  laws,  where  they  were  inconsistent 
^^th  those  fundamental  provisions  of  the  Constitution  which 
^^i^e,  by  their  own  force,  applicable  to  the  territory  with  which 
Congress  was  dealing." 

Chief  Justice  Fuller  and  Justices  Brewer,  Peckham,  and  Har- 
^ti  dissented.  The  first  three  of  these,  after  adverting  to  the 
^^propriety  of  an  argument  ah  inconvenienti,  content  themselves 
^^ixiply  with  the  statement  that,  as  a  matter  of  fact,  the  provision 
^*  the  resolution  of  annexation  which  has  been  quoted  above,  vali- 
^tiug  all  existing  legislation,  except  such  as  might  be  contrary 
^  the  Constitution  of  the  United  States,  should  be  construed  as 
^'^ng  extended  over  the  islands  the  Fifth  and  Sixth  Amend- 
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ments  to  that  instrument  Justice  Harlan^  however,  in  his  dis- 
senting opinion,  in  addition  to  thiB,  attacks  the  validity  uf  the 
position  assumed  by  the  majority  that  it  was  within  the  coodti 
tutioiial  power  of  Congre^  to  exclude  from  operation  in  ^  terri 
tory,  incorporate  or  not  incorporate,  any  of  the  provisions  o: 
the  Constitution  J* 

In  effect,  then,  the  prevailing  doetrinc  of  this  ilankichi  ea^ 
is  to  hold  that  the  provisions  of  tlie  Constitution  guarantecin 
indictment  and  trial  by  jury  are  among  those  limitations  whie 
do  not  control  Congress  in  legislating  for  unincorporated  Tenr 
tories,  or,  according  to  Justice  Brown,  for  surh  Territories 
have  not  had  the  Constitution  extended  over  them  by  act 
Congress, 


§  182.  Right  to  Jury  Held  to  be  not  FundamcntaL 

There  can  be  no  •<loubt  but  that  this  decision  of  the  court  tXi^^ 
the  right  to  trial  by  jury  is  not  a  fundamental  right,  but  o: 
one   of   practice    and    eonvenience,    states    a    new   principle         in 
American  jurigprudence*    Blackstone  speaks  of  the  right  as  *'    tiio 
most  transcendent  privilege  which  any  subject  can  enjoy  or  w^  I^li 
for;"  Kent  declares  it  **  a  fundamental  doctrine;''  Story  tha^^    it 
is  a  "  saorerl  and  inviolate  palladium"  of  liberty;  and  decisioiis 
of  our  couiis  witliout  number  have  employed  similar  language  in 
describing  it.'^ 

A  second  especial  fact  to  be  noted  r^arding  the  position   of 
the  four  justices  concurring  with  Bpo^ti  in  the  judgment  reo' 

12  He  8uy«:     *' I  diweut  altogether   frum  aiiy  such  view.     It  asmtimt^  ^^^ 
pof session  by  Congress  of  power  qttite  as  omnipotent  ba  that  poflsesaecf    W 
the  English  Parlinment,     It  anaumeft  that  Coiig^ress,  whtch  mmc  into  ctf**' 
ence,    and   exists*   only   by  virtue   of    the   Constitution,  can   witlihold  fnu*^^' 
mental  guorautees   of   lif«  and   lil»erty   from   [>eoples  who    have  come  uE*i^^ 
our   complete   jurisdiction;    who,    to    use    the    words    of    the    United   St*^^ 
mini^ter^  have  become  our  fellow-countr^-men ;  and  over  wliojie  Ci^untrr  we  h»''^'^_ 
acquired  the  authority  to  exercise  sovereign  dominion.  In  my  judgment  n*itl»' 
the  life  nor  the  liberty  nor  the  property  of  any  person,  within  Siny  territi^  ^ 
or  country  over  which  the  United  States  I5  sovereign,  can  be  taken,  ua^ 
the  lanction  of  any  civil  tribunal  actinp  under  it*  authoritVt  by  any  form     ^ 
procedure  inconsi^itent  with  the  Constilution  of  the  United  Stale*/' 

It  See  article  by  J.  W.  Garner,  entitled  "The  Right  of  Jury  Trial  in  ' 
Dependencies,*'  in  American  Laic  RevieWt  XL»  1. 
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dered  is  that  they  render  most  indefinite  the  criteria  by  which 
it  rxxaj  be  determined  in  any  given  case  whether  ar  not  a  Terri- 
tory has,  in  fact,  been  **  incorporated ''  into  the  United  States- 
In    this  case  ^the  Territorj-  in  question  had  not  been  annexed  by 
the    treaty  power  as  had  the  Territories  involved  in  the  Insular 
Cases  decided  in  1901,  but  by  an  act  of  Congress  declaring  it  **  a 
par^  of  the  Territory  of  the  United  States,"  and  expressly  making 
th^    Constitution  paramount  to  the  local  law.     Also  all  the  cir^ 
enrtLstances    preceding    and    attending    the    annexation    of    the 
islajids  indicated  an  intention  to  "incorporate*'  them  into  the 
CTnited  States.      The  treatj^  which  the  annexing  resolution  had 
t-ak^B  the  place  of  had  expre^ly  provided  that  the  islands  '*  should 
l*^   ixicorporated  into  the  United  States  as  an  integral  part  thereof 
*^^^<i    under  its  sovereignty/'  and   there  is  absolutely  nothing  to 
sHo^^'  that  when  the  resoltitiou  for  annexation  was  adopted,  a 
iiflF^rent  destiny  was  intended  for  them. 

Ixi  Dorr  v.  United  States,"  decided  in  1904,  it  was  held  that 
t'Tia^l  by  jury  was  not  a  necessary  incident  of  due  process  of  law 
^^    t:lie  Philippine  Islands.     By  the  act  of  Congress  of  lfN)2  pro* 
^Kiiug  for  the  temporary  government  of  the  Philippines  various 
mdiridual  rights  were  guaranteed,  among  them  that  no  person 
snoiild  be  held  for  a  criminal  offense  without  due  process  of  law* 
"^t  the  right  to  jury  trial  was  not  mentioned,  and  Section  1891 
^f    the  lievised  Statutes  was  expressly  declared  not  to  be  ap- 
plicable.'* 

Tliis  decision  was  necessarily  determined  by  the  Downes  v. 
^^<3well,  and  Unite^l  States  v.  Mankichi  cases;  the  former  case 
^^'ding  that  unincorporated  territories  were  not  necessarily  en- 
^Ued  to  all  the  privileges  created  by  the  Constitution;  and  the 
^*t^r  that  the  right  to  a  jury  trial  is  not  a  fundamental  right* 

Justice  Harlan  again  dissented  upon  the  same  grounds  as  those 
&^Vc*n  by  him  in  the  iltmkichi  case. 

*^  195  U  S.  138;  24  Sup,  ft  Rep.  808  j  49  I>  ed.  128. 

'^  ThU  is  the  section  giving  force  and  effect  to  the  Coiwtitution  anci  law§ 
*  tte  Uttited  Statea  not  inapplicable  witLin  aU  the  organized  Territories  and 
^^^  Territorj  thereafter  organised  aa  elsewhere  in  the  United  States. 
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§  183.  Alaska  Incorporated:  Rassmussen  v.  United  States. 

In  Rassmussen  v.  United  States,^®  decided  in  1905,  it  was  hdd 
that  Alaska  had  been  incorporated  into  the  United  States,  and, 
therefore,  that  the  inhabitants  were  entitled  to  jury  triaL    The 
court  did  not,  however,  attempt  to  lay  down  any  definite  rule  for 
determining  when  incorporation  has  taken  place,  but  contented 
itself  with  quoting  the  following  sentences  from  the  opinion  in 
Dorr  V.   United   States,   and  holding  that  the   treaty  by  which 
Alaska  had  been  acquired,  and  the  legislation  of  Congress  subse- 
quent thereto,  did  not  bring  that  Territory  within  the  category 
of  unincorporated  Territories  according  to  the  test  implied  in  the 
sentences  quoted.     These  quoted  sentences  were  as  follows:  "If 
the    treaty-making   power   could   incorporate    territory   into  the 
United  States  without  congressional  action,  it  is  apparent  that 
the  treaty  with   Spain,  ceding   the  Philippines   to  the  United 
States,  carefully  refrained  from  so  doing;  for  it  is  expressly  pro- 
vided that  (article  9)  ^  the  civil  rights  and  political  status  of  the 
native  inhabitants  of  the  territories  hereby  ced«d  to  the  United 
States  shall  be  determined  by  the  Congress.'     In  this  language 
it  is  clear  that  it  was  the  intention  of  the  fraxners  of  the  treaty 
to  reserve  to  Congress,  so  far  as  it  could  be  constitutionally  done, 
a  free  hand  in  dealing  with  these  newly   acquired   possessions. 
The  legislation  upon  the  subject  shows  that  not  only  has  Congress 
hitherto  refrained  from  incorix>rating  the  Philippines  into  the 
United  States,  but  in  the  act  of   1902,   providing  for  the  tem- 
porary civil  government  (32  Stat,  at  L.  691,  Chap.  1369),  there 
is  express  provision  that  Sec.  1S91  of  the  "Revised  Statutes  of  ISTS 
diall  not  apply  to  the  Philippine  Islands." 

In  this  Rassmussen  case  the  attempt  had  been  made  to  maintain 
the  doctrine  that,  even  if  incorporated,  Alaska  was  not  entided 
to  the  right  in  question  for  the  reason  that  it  had  not  been  made 
an  *'  organizeil  "  Territory.  This  contention,  however,  the  court 
held  clearly  unsound.  Incor|x>ration,  and  not  organization,  it  was 
deolared  was  the  test  as  to  the  general  applicability  of  the  Con- 
stitution.    Justice   Brown  concurred,  but,    as   might  have  been 

^«  197  V.  S.  516:  23  Sup^  (X  Bep.  514;  49  L.  ed.  862. 
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expected  from  his  position  in  Downes  v.  Bidwell,  held  that  the 
general  applicability  of  the  Constitution  depended  not  upon  the 
fact  of  incorporation,  but  upon  whether  Congress  had  by  some 
expression  of  its  will  clearly  shown  that  it  intended  that  the  par- 
ticular provision  of  tfie  Constitution  should  apply. 

Justice  Harlan  in  a  concurring  opinionr  agaiir  stated  his 
doctrine  that  the  Constitution  in  all  its  provisions  extends  ex 
proprio  vigore  over  all  Territories  immediately  upon  annexation 
to  the  United  States.  I  cannot  agree,"  he  said,  "  that  the 
supremacy  of  the  Constitution  depends  upon  the  will  of  Con- 
gress." 

§  184.  Other  Insular  Cases. 

In  Binns  v.  United  States'^  it  was  held  with  reference  to  license 
fees  imposed  on  certain  kinds  of  luxuries,  that,  though  Alaska 
was  an  incorporated  Territory  and,  therefore,  within  the  scope 
of  the  provision  of  the  Constitution  that  excises  shall  be  uniform 
throughout  the  United  States,  the  tax  in  question  was  valid  as 
an  act  passed  by  Congress  acting  as  a  local  legislature,  and  not 
as  a  general  legislature  exercising  a  power  under  the  clause'® 
empowering  it  to  levy  and  collect  taxes  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States. 

In  Kepner  v.  United  States,'®  decided  in  1904,  it  was  held  that 
by  an  act  of  Congress  of  1902,  the  immunity  from  double  jeop- 
ardy for  crime  as  provided  in  the  Constitution  had  been  extended 
to  the  Philippines.  The  point  urged  by  the  United  States  in  this 
case  that  the  question  as  to  what  constitutes  double  jeopardy 
should  be  settled  according  to  the  local  Spanish  civil  law,  will 
be  considered  in  another  chapter  of  this  work  in  which  the  Con- 
stitutional provision  regarding  immunity  from  a  second  jeopardy 
for  the  same  criminal  offense  will  be  specially  considered.^ 

17  194  U.  S.  486;  24  Sup.  Ct.  Rep.  816;  48  L.  ed.  1087. 
M  Art,  1,  Sec.  VIII,  CI.  1. 

i»  195  U.  S.  100;  24  Sup.  Ct.  Rep.  797;  49  L.  ed.  114. 
»  See  section  423. 
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In  Goetze  v.  United  States  and  Croesman  v.  United  Stater' 
the  doctrine  of  De  Lima  t.  Bidewell  was  followed  with  referenoe 
to  taxes  levied  on  goods  imported  into  the  United  States  from 
Porto  Rico  after  the  taking  effect  of  the  Foraker  Act  establishing 
civil  government  in  that  island. 

In  tlie  soH^alled  second  Dooley  caseF  it  was  held  that  the  tax 
collected  under  the  Foraker  Act  on  goods  imported  into  Porto 
Kico  from  the  United  States  was  not  a  tax  on  goods  exported 
from  a  State  and,  therefore,  forbidden  by  the  Constitution.  The 
tax  in  question,  it  was  held,  was  in  essential  character  rither 
a  local  Porto  Kican  lax  upon  goods  coming  into  that  country, 
than  an  export  tax  on  goods  leaving  the  United  States.  M 
Justice  Brown  in  his  opinion  said :  "  There  can  be  no  doubt 
whatever  that  if  the  legislative  assembly  of  Porto  Rico  should, 
with  the  consent  of  Congress,  lay  a  tax  upon  goods  arriving  from 
ports  of  the  United  States,  such  tax,  if  legally  imj>osed,  would  be 
a  duty  upon  imports  to  Porto  Rico,  and  not  upon  exports  frwn 
the  United  States;  and-  we  think  the  same  result  must  follow  if 
the  duty  be  laid  by  Congress  in  the  interest  and  for  the  benefit 
of  Porto  Rico.  The  truth  is  that,  in  imposing  the  duty  as  a  tan- 
porary  expeilient,  with  a  proviso  that  it  may  be  abolished  by  the 
legislative  a:?sembly  of  Porto  Rico,  at  its  will.  Congress  thereby 
shows  that  it  is  undertaking  to  legislate  for  the  island  for  the 
time  being  and  only  until  the  local  government  is  put  into  opera- 
tion. The  mere  fact  tliat  the  duty  passes  through  the  hands  of 
the  rovenuo  officers  of  the  United  States  is  immaterial,  in  view 
of  the  rcHpiiremont  that  it  shall  not  be  covered  into  the  general 
funvl  of  the  Treasury,  but  be  held  as  a  separate  fund  for  the 
;rovornnioiit  and  lH?neiit  of  Porto  Rico.  ...  It  is  not  intended 
by  tliis  opinion  to  intimate  that  Congress  may  lay  an  export  tax 
ujHni  nior^»handise  carried  from  one  State  to  another.  While  this 
doi^s  not  SiXMu  to  Ih*  forbidden  by  the  express  words  of  the  Con- 
j^tituiion,  it  would  be  extremely  difficult,  if  not  impossible,  to  lay 
iiuoh  a  tax  without  a  violation  of  the  first  paragraph  of  Art.  1, 

n  l«  l\  S,  ±21 :  21  S«^  Ct.  R^  742:  45  L.  ed.  1065. 

aiVH>W  T,  United  Sut«,  1S3  U.  S.  151;  22  Sup.  Ct.  Bep.  62;  43  Led. 
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Soo.   8,  that  'all  duties,  imposts  and  excises  shall  be  Tuiiform 

tHrongliout    the    United    States/      There   is    a   wide    difference 

betrw7een  the  full  and  paramount  power  of  Congress  in  legislating 

for*    a  Territory  in  the  condition  of  Porto  Rico  and  its  power  with 

re^j>«ct  to  States,  which  is  merely  incidental  to  its  rights  to  regu- 

lat:^   interstate  commerce.    The  question,  however,  is  not  involved 

iix    trliis  case,  and  we  do  not  desire  to  express  an  opinion  upon  it." 

Ixi  the  concurring  opinion  read  by  Justice  WTiite,  the  decision 

is      .i>laced    upon   the   ground    that    the   constitutional    provision 

a-pplies  only  to  goods  exported  to  a  country  wholly  "  foreign  "  to 

iht^    TJnited  States  and  not  to  a  country  appurtenant,  as  was  Porto 

I^ico,  to  the  United  States. 

-i?""our  justices  dissented  holding  that  the  prohibition  operates, 

^^*=^^    was  intended  to  operate,  as  a  general  limitation  on  the  power 

to    x-^gulate  commerce  whether  interstate  or  foreign.     "And  this," 

tne     cfissenting  opinion  says,  "  is  equally  true  in  respect  of  com- 

^^^x*ce  with  the  Territories,  for  the  power  to  regulate  commerce 

^^^1  Tides   the   power   to    regulate   not   only   as    between   foreign 

^oiaxitries  and  the  Territories,  but  also  by  necessary  implication 

^^   l>etween  the  States  and  Territories.     Stoutenburgh  v.  Hennick 

^20  u.  S.  141;  9  Sup.  (X  Rep.  256;  32  L.  ed.  637." 

The  proposition  that  because  the  proceeds  of  these  duties 
^^i^e  to  be  used  for  the  benefit  of  Porto  Rico  they  might  be 
^^garded  as  if  laid  by  Porto  Rico  itself  with  the  consent  of  Con- 
S^css,  and  were  therefore  lawful,  will  not  bear  examination.     Xo 
^Uoney  can  be  drawn  from  the  Treasury  except  in  consequence 
appropriations  made  by  law.     This  act  does  not  appropriate 
^  fixed  sum  for  the  benefit  of  Porto  Rico,  but  provides  that  the 
^oney  collected  from  the  citizens  of  the  United  States,  shall  be 
placed  in  a  separate  fund  or  subsequently  in  the  treasury  of 
"ot»to  Rico,  to  be  expended  for  the  government  and  benefit  thereof. 
^^d  although  the  destination  of  the  proceeds  in  this  way  were 
*^^Wfulj   it  would  not  convert  duties  on  articles   exported  from 
^^ates  into  local  taxes.     States  may,  indeed,  under  the  Constitu- 
tion lay  duties  on  foreign  imports  and  exports  for  the  use  of  the 
l^<?asury  of  the  United  States,  with  the  consent  of  Congress,  but 
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they  do  not  derive  the  power  from  the  General  Government  The 
power  pre-existed  J  and  it  is  its  exercise  oiilv  that  is  siihjected  to 
the  discretion  of  Congress.  Congress  may  lay  local  taxes  in  the 
Territories,  affecting  persons  and  property  therein,  or  authorize 
territorial  legislatures  to  do  so,  but  it  cannot  lay  tariff  duties  on 
articles  exported  from  one  State  to  another,  or  from  any  State 
to  the  Territories,  or  from  any  State  to  foreign  countries^  or 
grant  a  power  in  that  regard  which  it  does  not  possess*  But  the 
decision  now  made  recognizes  such  powers  in  Congress,  as  will 
enable  it,  under  the  guise  of  taxation,  to  exclude  the  products 
of  Porto  Rico  fronx  the  States  as  well  as  the  products  of  the  States 
from  Porto  Rico;  and  this  notwithstanding  it  was  held  in  De 
Lima  t,  Bidwell  (182  U.  S.  1;  21  Sup.  Ct.  Rep.  743;  45  L.  ed. 
1041)  after  the  ratification  of  the  treaty  with  Spain  ceased  to 
be  foreign  and  became  domestic  territory,"  ^ 

In  Lincoln  v.  L'nited  States,  and  Warner,  Barnes  &  Co.  r. 
United  States^*  it  was  held  that  the  existence  of  an  avowed  insur- 
rection of  the  natives  in  tlie  Philippine  Islands  after  the  ratifi- 
cation of  the  treaty  of  peace  with  Spain  did  not  justify  the  exac- 
tion under  a  military  order  of  duties  on  imports  from  the  United 
States  into  Manila  after  that  data  The  Diamond  Rings  case^ 
yraa  held  tx>  govern. 

That  the  Thirteenth  Amendment  forbidding  slaverv'  and  invol- 
untary servitude  except  as  punishment  for  crime  is  of  application 
in  the  unincorporated  as  well  a^  in  the  incorporated  Territories, 
is  clear,  its  language  expressly  extending  its  force  not  only  to  the 
United  States  but  to  *'  any  place  subject  to  their  jurisdiction-" 

Certain  forms  of  slavery  do,  however,  undoubtedly  exist  in 
some  of  the  Philippine  Islands,  but  there  is  of  coarse  no  legality 
in  this,  and  as  soon  as  is  possible,  the  custom  or  practice  will 
he  suppressed, 

2^Tbia  ease  wilt  be  again  cun8id«?rcd  in  Chapter  XU.  in  coanecttoxi  nitli  tbe 
discussion  of  the  taxiug  powers  of  the  United   States. 
2<  197  a  S,  41»;  25  Sup.  Ct.  Rep.  455;  49  L.  ed.  816. 
2S  183  U.  S.  176;  22  Sup.  Lt.  Rep.  51);  40  h,  ed,  138. 


CHAPTER  XXXL 

CITIZENSHIP  IN  THE  TERRITORIES. 

§   185.  Effect  of  Cession  of  Territory  on  Citizenship  of  Inhabit- 
ants. 
AiVhether  or  not  inhabitants  of  territories  ceded  by  one  nation 
to    another  necessarily  have^  acx^ording  to  the  principles  of  Inter- 
national Law,  the  option  of  becoming  citizens  of  the  annexing 
SratQ,  or  retaining  their  old  citizenship,  is  a  point  upon  which 
Jut^rnational    Law    writers    do    not    seem    to    be   fully    agreed, 
-Kiv^i^r,  for  instance,  in  his  recent  work,  **  Principes  du  Droit  des 
Claris, '^  declares  that  they  have  not  —  tliat  unless  expressly  pro- 
^"icle<l  otherwise,  tliey  become,  nolens  voleiis,  the  subjects  of  the 
po^%;^^j.  iQ  which  their  territory  is  united.     Other  text-book  writers, 
^V^^Q^jjjl-^  gjjj  llalleck,  for  instance,  claim  that  the  treiity  of  cea- 
®ioi^      being  silent   ujwn  this   point,   an   option   exists.*      Halleek 
^eol^Tes:    "The  transfer  of  territory  establishes  its  inhabitants 
^^      suich  a  .position  toward  the  new  sovereignty  that  they  may 
*-*ioc?t;    to  become,  or  not  to  become,  its  subjects.     Their  obligations 
^^    X\xe  former  government  are  canceled,  and  they  may,  or  may 
^^9      become  tlie  subjects  of  the  new  government,   according  to 
"^^^ix"  own  choice.     If  they  remain  in  the  territory  after  this  trans- 
^^9     they  are  deemed  to  have  elected  to  become  it^  subjects,  and 
^ti'ixs    liave  consented  to  the  transfer  of  their  allegianco  to  the  new 
^^^^*i*eignty.      If    they   leave,   sine   anlmo   reveriendi,    they    are 
^^^»i^ed  to  have  elected  to  continue  aliens  to  the  new  sovereignty. 
^^     status  of  the  inhabitants  of  the  conquered  and  transferred 
*'*^^i  tory  is  thus  determined  by  their  own  acts*     This  rule  is  the 
^^t,   just,  reasonable,   and  convenient  which  could  be  adopted. 

^liig  right  of  optkin  as  regards  citizenship  ia  not  to  be  eonfounded  with 
**      ftgUt,   by   some   aH<gi*d    to   exist,   of   the    inhnbitantj*   to   decide   whether 
^ot   they  will  cuiibeiit    to    a    truJisfer   of   sovereignty   over   their    territory 
Another   power.     Such   a   right    liaa   never   been   acee^jted  by   InleniiitioiiAl 
writers,  nor  recognized  by  the   United  States  iii  Any  of  the  unm^xationa 
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It  is  reas(>Tiable  on  the  part  of  the  conqueror,  who  is  entitled  to 
know  who  become  bis  subjects  and  who  prefer  to  continue  aliens ; 
it  is  very  convenient  for  I  hose  who  wish  to  become  the  subjects 
of  the  new  State,  and  is  not  nnjust  toward  those  who  determine 
not  to  become  its  subjects.  According  to  this  rule,  domicile,  as 
understood  and  defined  in  public  law,  determines  the  question  of 
transfer  of  allegiance,  or  rather,  is  the  rule  of  evidence  by  which 
that  qiK^stion  is  to  be  decided." 

That,  in  the  absence  of  treaty  stipulations  to  the  contrary,  the 
citizenship  of  tlie  inhabitants  of  ceded  territory  is  to  be  deter- 
mined by  the  rule  thus  stated,  is  generally  admitted  by  American 
International  Law  writers,  and  has  been  more  than  once  declared 
by  tJie  United  States  Supreme  C<>urt  In  American  Insurance 
Co.  V.  Canter,  the  court  say :  **  The  same  act  which  transferred 
their  territory  transfers  the  allegiance  of  those  who  remain  in 
it;"  and  in  Boyd  v.  Thaver^  it  was  declared  that  *'  the  nationality 
of  the  inhabitants  of  territory  acquired  by  conquest  or  cessioa 
becomes  that  of  the  government  under  whose  dominion  they  pass» 
subject  to  tlie  right  of  election  on  their  part  to  retain  their  former 
nationality  by  removal  or  otherwise  as  may  be  provided-*' 


§  186.  Treaty  Provisions, 

In  ail  the  treaties  entered  into  by  the  United  States  whereby 
territory  was  acquired,  prior  to  that  witli  Spain  in  1898,  it  was 
provided  either  that  the  inhabitants  of  the  ceded  territories  re- 
maining therein  should  be  admitted  as  soon  as  possible  to  the 
enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citi- 
zens of  the  United  States,  or  that  they  should  be  *^  incorporated 
in  the  Union  of  the  United  States/*  or  botk  It  cannot,  however, 
be  said  with  certainty,  as  has  been  maintained  by  some,  that  it 
was  due  to  these  provisions  that  the  inhabitants  of  the  ceded  ter- 
ritori^  were  eollectively  naturalized,  for  this  point  has  never  lieen 
squarely  passed  upon  by  the  Supreme  Court  The  undoubted 
purpose  and  the  probable  legal  effect  of  these  provisions  was  only 
to  create  an  oWigation  on  the  part  of  the  United  States  not  to 

«U3  U.  S,  135;  12  Sup.  It  Rep.  375;  36  U  <?d.  103. 
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discriminate  civilly  against  these  peoples,  and,  when  the  condi- 
tions should  warrant,  to  confer  upon  them  full  political  privileges. 
The  determination  when  this  time  had  arrived  was  left  to  the  dis- 
cretion of  Congress.  Provisions  similar  to  those  of  which  we  have 
been  speaking  are  almost  always  inserted  by  all  nations  in  treaties 
of  cession  -at  the  instance  of  the  ceding  power,  as  a  matter  of 
equity,  it  being  but  just  that  in  handing  over  to  the  control  of 
another  power  citizens  of  its  own  that,  as  far  as  possible,  a  State 
should  obtain  a  guarantee  that  they  should  not  be  civilly  or 
politically  oppressed. 

By  these  treaties  of  cession  entered  into  by  the  United  States, 
the  inhabitants  of  the  ceded  territories  did  become,  however, 
United  States  citizens  under  the  general  rule  quoted  above,  be- 
cause those  treaties  contained  no  stipulations  to  the  contrary. 

In  the  treaty  of  peace  with  Spain  which  provided  for  the  ces- 
sion to  the  United  States  of  Porto  Rico,  Guam,  and  the  Philip- 
pines we  find  for  the  first  time  appearing  a  provision  expressly 
affirming,  that  the  cession  of  the  islands  is  not  to  operate  as 
a  naturalization  of  their  native  inhabitants,  but  that  the  deter- 
mination of  their  civil  rights  and  political  status  is  to  be  left  to 
the  subsequent  judgment  of  Congress.  Spanish  subjects,  natives 
of  the  Iberian  Peninsula,  but  resident  in  the  islands,  are,  how- 
ever, given  the  right  to  elect  whether  or  not  they  wiU  retain  their 
old  citizenship  or  become  American  subjects.^ 

'The  provisions  of  the  treaty  upon  these  points  are  as  foHows:  ''Spanish 
subjects,  natives  of  the  peninsula  [of  Spain]  residing  in  the  territory  over 
which  Spain  by  the  present  treaty  relinquishes  or  cedes  her  sovereignty, 
may  remain  in  such  territory  or  may  remove  therefrom,  retaining  in  either 
event  all  their  rights  of  property,  including  the  right  to  sell  or  dispose  of 
Buch  property  or  of  its  proceeds;  and  they  shall  also  have  the  right  to  carry 
on  their  industry,  commerce,  and  professions,  being  subject  in  respect  thereof 
to  such  laws  as  are  applicable  to  other  foreigners.  In  case  they  remain  in 
the  territory  they  may  preserve  their  allegiance  to  the  Crown  of  Spain  by 
making  before  a  court  of  record  within  a  year  from  the  date  of  exchange  of 
ratifications  of  this  treaty,  a  declaration  of  their  decision  to  preserve  such 
allegiance;  in  default  of  which  declaration  they  shall  be  held  to  have  re- 
nounced it  and  to  have  adopted  the  nationality  of  the  territory  in  which  they 
may  reside. 

The  civil  right  and  political  status  of  the  native  inhabitants  of  the  terri- 
tories hereby  ceded  to  the  Uni{ed  States  shall  be  determined  by  Congress." 
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Eelative  to  the  effect  of  the  treaty  provision,  that  the  civil  or 
political  status  of  the  native  inhabitants  of  the  ceded  territories 
are  to  be  determined  by  Congress,  a  question  presents  itself, 
which  has  not  yet  been  passed  upon  by   the  Supreme  Coun. 
This  is,  whether  it  is  within  the  constitutional  competence  of  the 
treaty-making  power  to  confer  upon  Congress  the  right  to  de- 
termine whether  or  not  the  inhabitants  of  territories  coming  under 
the  sovereignty  of  the  United  States  shall  become  its  citizens. 
The  Constitution  declares   that   the  acts  of   the   treaty-making 
power,  as  well  as  those  of  the  federal  l^slature,  shall  be  the  su- 
preme law  of  the  land.     The  validity  of  both  are,  however,  de- 
pendent upon   their  consonance   with   the  requirements  of  the 
Constitution.     If,  then,  according  to  that  instrument,  there  may 
not  be  the  subjects  of  the  United  States  who  are  not  also  its  citi- 
zens, no  treaty  can  give  to  the  law-making  branch  the  power  to 
treat  any  persons  as  such.     In  the  Insular  Cases  it  was  held  that 
the  islands  obtained  from  Spain  have  not  been  incorporated  in 
the  "  United  States."  Their  inhabitants  have  not  been  naturalized 
by  statute,  and  the  treaty  with  Spain  expressly  refuses  to  them 
citizenship.    The  whole  question  of  their  civil  status  thus  depends 
upon  whether  or  not  they  are  citizens  according  to  the  pronsion 
of  the  Fourteenth  Amendment,  which  declares  that  "  all  person? 
born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside."    That  is  to  say  it  ^vill  depend  upon  whether 
the  term  *'  United  States,"  as  here  employed,  will  be  construed  to 
exclude  or  include  "  unincorporated  "  Territories. 

As  has  been  said,  this  question  has  not  been  passed  upon  in 
limine  J  by  the  Supreme  Court,  but  the  positions  taken  in  the 
Insular  Cases  would  indicate  that  inhabitants  of  these  insular 
possessions,  thouo^h  subject  to  the  sovereignty  of  and  owing  alle- 
giance to  the  United  States,  are  not  citizens  within  the  strict 
constitutional  sense.  Certainly  by  the  executive  and  legislative 
departments  of  the  National  Government  the  position  has  been 
taken  that  they  are  not. 
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§  187,  Statutory  Provisions. 

The  citizens  of  Hawaii  have  heen  made  citizens  of  the  United 
States  bv  statute  eaacted  April  SO,  1900. 

The  act  of  June  14,  1UU2,^  provides  that  no  passport  shall 
bo     granted  or  issued  to,  or  verified  for,  any  other  persons  than 
tliose  owing  allegiance^  whether  citizens  or  not^  to  the  United 
Se-ates. 

X^nder  this  provision  passports  are  now  issued  to  citizens  of 
-I^o:K*to  Rico  and  of  the  Philippines* 

The  act  of  July  1,  1902,  providing  for  the  administration  of 
c^i'^?"^!  government  in  the  Philippine  IslandSy  declares  that  **A11 
i-nJ:aabitants  of  the  Philippine  Islands  continuing  to  reside  therein, 
'^iV^fciLO  were  Spanish  subjects  on  the  11th  day  of  April,  1809,  and 
^*^^^:ii  resided  in  said  islands,  and  their  children  born  subsequent 
^^^^:xeta,  shall  be  deemed  and  held  to  be  citizens  of  the  Philip- 
F^-i-^za^  Islands,  and  as  such  entitled  to  the  protection  of  the  United 
^  ^  ^*-  tes,  except  such  as  shall  have  elected  to  preserve  their  allegiance 
*^*^  The  Crown  of  Spain  in  accordance  with  the  provisions  of  the 
^^^-sty  of  peace  between  Spain  and  the  United  States,  agreod  at 
^^«*^^'is,  December  10,  IS&S." 

,^      The  act  of  April  12,  1900,®  establishing  a  civil  government  for 

*^^to  Kico,  provides  that:    **A11  inhabitants  continuing  to  reside 

^^^Tein  who  were  Spanish  subjects  on  the  11th  day  of  April,  1899, 

"*-*^^  then  resided  in  Porto  Rico  and  their  children  born  subsequent 

^^^reto,  shall  be  deemed  and  held  to  be  citizens  of  Porto  Rico, 

^^^^^  as  such  entitled  to  tho  protection  of  the  United  States,  except 

^^^^h  as  shall  have  elected  to  preserve  their  allegiance  to  tho  Cit)wn 

^     Spain,  on  or  before  the  llth  day  of  April,  1900,  in  accordance 

^^h  the  provision.^  of  the  ti'eaty  of  peace  entered  into  on  the  llth 

_   *^CV  of  April,  189U;  and  they  together  with  such  citizens  of  the 

^*^ited  States  as  may  reside  in  Porto  Rico,  shall  constitute  a  Ixnly 

r*c^litic  under  the  name  of  the  People  of  Porto  Rico,  with  guar- 

^^  t^eed  powers  as  hereafter  confirmed,  and  with  power  to  sue  and 

^^     sued  as  such." 


V 


^  32  Stat  at  L.  386. 
*  31  SUt  at  L,  77. 
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Section  30  of  the  Naturalization  Act  of  June  29,  1906,  pro- 
vides :  "  That  all  the  applicable  provisions  of  the  naturalization 
laws  of  the  United  States  shall  apply  to  and  be  held  to  authorize 
the  admission  to  citizenship  of  all  persons  not  citizens  who  owe 
permanent  allegiance  to  the  United  States,  and  who  may  become 
residents  of  any  State  or  organized  Territory  of  the  United 
States,  with  the  following  modifications:  The  Applicant  shall  not 
be  required  to  renounce  all^iance  to  any  foreign  sovereignty; 
he  shall  make  his  declaration  of  intention  to  become  a  citizen  of 
the  United  States  at  least  two  years  prior  to  his  admission,  and 
residence  within  the  jurisdiction  of  the  United  States,  owing 
such  permanent  allegiance,  shall  be  regarded  as  residence  within 
the  United  States  within  the  meaning  of  the  five  years'  residence 
clause  of  the  existing  law.'* 

§  188.  Native  Inhabitants  of  Porto  Rico  not  Aliens:  Gonzales  v. 
Williams. 
In  Gonzales  v.  Williams®  it  was  held  that  a  native  of  Porto 
Eico  who  was  an  inhabitant  of  that  island  at  the  time  of  its  cession 
to  the  United  States  is  not  an  "  alien  "  within  the  meaning  of 
the  act  of  Congress  of  March  3,  1891,  providing  for  the  detention 
und  deportation  of  alien  immigrants  likely  to  become  public 
charges.  Xo  position  is  taken  by  the  court,  however,  with  refer- 
ence to  the  question  of  citizenship.  In  its  opinion  the  court  sav: 
^^  We  are  not  required  to  discuss  .  .  .  the  contention  ofj 
Gonzales'  counsel  that  the  cession  of  Porto  Rico  accomplished  J 
the  naturalization  of  its  people;  or  that  of  the  commissioner  J 
Degetau,  in  his  excellent  argument  as  amicus  curiae,  that  a  citi-j 
zen  of  Porto  Rico,  under  the  act  of  1900,  is  necessarily  a  citizeiij 
of  the  United  States.  The  question  is  the  narrow  one  whetkrl 
Gonzales  was  an  alien  within  the  meaning  of  that  term  as  usedl 
in  the  act  of  1891.  .  .  .  We  think  it  clear  that  the  act  re| 
lates  to  foreigners  as  respects  this  country,  to  persons  owIdi 
allegiance  to  a  foreign  government,  and  citizens  and  subje 
thereof;  and  that  citizens  of  Porto  Rico,  whose  permanent 
giance  is  due  to  the  United  States ;  who  live  in  the  peace  of 

•  192  U.  6.  1;  24  Sup.  Ct  Eep.  171;  48  L.  ed.  317. 
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dominion  of  the  United  States ;  the  organic  law  of  whose  domicil 
was  enacted  by  the  United  States,  and  is  enforced  through  of- 
ficials sworn  to  support  the  Constitution  of  the  United  States, — 
are  not  '  aliens,'  and  upon  their  arrival  by  water  at  the  ports  of 
our  mainland  are  not  *  alien  immigrants,'  within  the  intent  and 
meaning  of  the  act  of  1891." 
29. 


i 


_J 


CHAPTER  XXXn. 

FOREIGN  RELATIOXS:  THE  TKEATY  POWER. 
In  the  discussion  of  the  constitutional  power  of  the  Unitd 
States  to  extend  its  sovereignty  over  new  territories  and  to  govern 
such  territories  when  acquired,  the  fact  has  been  adverted  to  and 
relied  upon,  that  the  control  of  the  relations  of  the  United  Suta 
with  foreign  nations  is  exclusively  vested  in  the  General  GoToih 
.ment  We  have  now  to  examine  in  detail  the  consequeaoes  wind 
flow  from  this  fact,  and  to  examine  into  the  manner  in  which  die 
Constitution  has  provided  that  the  federal  powers  thus  vested  an 
to  be  exercised. 

§  189.  The  Federal  Power  Exclusive. 

The  exclusiveness  of  the  federal  jurisdiction  in  all  that  coo-    | 
cerns  foreign  affairs  is  deducible  both  from  the  national  character 
of  the  General  Government,  and  from  the  express  provisions  of 
the  Constitution. 

The  States  are  expressly  forbidden  to  "  enter  into  any  treaty, 
alliance,  or  confederation,"  "'  to  grant  letters  of  marque  and  re- 
prisal/' or,  unless  Congress  consents,  to  *'  lay  any  duty  of  tonnage, 
keep  troops  or  ships  of  war,  in  time  of  peac^,  enter  into  acv 
agreement  or  compact  with  another  State,  or  with  a  foreijn 
TK^wor,  K'T  enjrace  in  war  unless  actuallv  invaded,  or  in  such  im- 
niinent  danger  as  will  admit  of  no  delay.'' 

r^xni  the  other  hand,  the  General  Government  is  expresslvem- 
powoftxl  **  t'-»  T/ro\  i.le  for  the  common  defence  and  general  welfare 
vi  the  Tnittd  State<;''  *' to  regulate  commerce  with  foreign  na- 
tions:" "to  make  treaties:"  "to  establish  an  uniform  rule  of 
narurali^arion:*'  *  :o  Jedne  and  punish  piracies  and  felonies  com- 
r.'.itUHi  0:1  :*ie  hi^Ii  seas,  and  o^enses  against  the  law  of  nations^ 
"  to  viov'lare  v^ar,  grant  Ie:ters  of  marque  and  reprisal,  and  make 
r:::es  vv:.oer::i:ig  oaptures  on  land  or  water:"  •'  to  raise  and  sup- 
•jvr:  ar::;:t^ :"  "  :o  prc-vide  and  maintain  a  navy;-'  "  to  make  mlei 

1450] 


FoBEioN  Relations, 


451 


for  the  government  and  regulation  of  the  land  and  naral  forces;" 
'*  to  provide  for  the  calling  forth  the  militia  to     •     *     ,     roi^el 
iu^-^asionsj"  *' to  appoint  ambassadors  and  other  public  ministers 
axid  consuls;"  to  adjudicate  causes  arising  under  treaties,  and 
all      cases    affecting    ambassadors,    other   .public    ministers    and 
consuls,  cases  of  admiralty  and  maritime  jurisdiction,  and  cases 
bet-^vreen  a  State,  or  the  citizens  thereof,  and  foreign  States,  citi- 
z^Tx&  and  subjects.     Finally,  it  is  declared  that:    **  This  Con- 
st! trution,  and  the  laws  of  the  United  States  which  shall  be  made 
^^     pursuance  thereof;  and  all  treaties  made,  or  which  shall  be 
*tia.<ie,    under  the  authority  of  the  United  States,  shall  be  the  su- 
pr^-jne  law  of  the  land;  and  the  judges  in  every  State  shall  be 
^^oiiiid  thereby,  anything  in  the  Constitution  or  the  laws  of  any 
Static  to  the  contrary  notwithstan<ling," 

^^'rom  these  express  grants  of  jxywer  to  the  General  Government, 
^-^^<i  prohibitions  of  treaty  powders  to  the  States,  the  intention  of 
th^  framers  of  the  Constitution  to  invest  the  Federal  Government 
"^^^J-t:!!  the  exclusive  control  of  foreign  affairs  is  readily  dedueible. 

S     1 90,  The  Federal  Power  All-Comprehensive. 

-the  control  of  international   relations   vested  in  the  General 

Vjoa eminent  is  not  only  exclusive,  but  all-comprehensive.     That 

^^     t:o  say,  the  authority  of  the  United  States  iu  its  dealings  with 

^^^^•«gn  powers  includes  not  oidy  those  powers  which  the  Constitu- 

^^oxi  spec-ilically  grants  it,  but  all  those  powers  which  sovereign 

*^ twites  in  general  possess  with  regard  to  matters  of  interna h'HjMl 

^o:ncern-     This  general  authority  iu  the  United  States  is  fairly 

I     *-*ocl  ucible  from  the  fact  that  in  ita  dealings  with  other  States  tlie 

^^-  x^^ited  States  appear  as  the  sole  representative  of  the  American 

^^^oople;  that  u]xjn  it  rests,  therefore,  the  obligation  to  perform  all 

^^io    duties  which  International  Law  impose*!  upon  a  sovereign 

^ta.to;  and  that,  therefore,  having  the^e  duties  to  perform  it  is  to 

1*^^   presumed  to  have  commeaiurate  powers.     '*  That  would  appear 
^^   l>e  a  mo6t  unreasonable  construction  of  the  Constitution,''  say 
^»e  court  in  the  Legal  Tender  Cases,  '*w^hich  denies  to  the  gov- 
^^^tiinent  created  by  it  the  right  to  employ  freely  every  means,  not 
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prohibited,  necessary  for  its  preservation,  and  for  tlie  f nlfilment 
of  its  acknowledged  duties/'     The  court  then  go  on  to  declare: 
'*And  here  it  is  to  'he  obser\'ed  it  is  not  indispensable  to  the  eriat^ 
ence  of  any  power  claimed  for  the  Federal  Government  that  it  r»n 
be  found  specified  in  the  words  of  the  Coastitutioii,  or  clearly 
and  directly  traceable  to  some  one  of  the  specified  powers.     Its 
existence  may  be  deduced  fairly  from  more  than  one  of  the  sub- 
stantive powers  expressly  defined,  or  from  them  all  combined.    It 
is  allowable  to  group  together  any  number  of  them  and  infer  from 
them   all  that  the  power  claimed  has  been  conferred,     .     ,     . 
And  it  is  of  importance  to  observe  that  Congress  has  often  exer- 
cised, without  question,  powers  that  are  not  expressly  given  nor 
aucillary  to  any  single  enumerated  power.    Powers  thn?  exerciser! - 
are  what  aje  called  by  Judge  Story,  in  his  Commentaries  on  thee 
Constitution,  resulting  powers,  arising  from  the  aggregate  power 
of  the  government.     lie  instances  the  right  to  sue  and  make  con— ^ 
tracts.    Many  others  might  be  given." - 

This  doctrine  thus  asserted  in  the  Legal  Tender  Cases  has 
esper-ially  emphasized  by  the  Sopreme  Court  in  passing  upon  the 
constitutional   power  of  the  Fnited  States  to  exclude  or  expe' 
undesirable  aliens.     In  tlie  Chinese  Exclusion  Cases^  the  cocr- 
say:     **  While  under  our  Constitution  and  form  of  governmen 
the  £Teat  nia.ss  of  luL^iil  matters  is  controlled  by  loi*al  authoritie 
the  Uniteil  States,  in  their  relation  to  foreign  countries  and  thei  -. 
subjects  or  citizens,  are  one  nation,  invested  with  powers  whicT 
belong  to  indepemlent  nations,  the  exercise  of  which  can  be  ir^a 
voked  for  tlie  maintenance  of  its  absolute  independence  and  seci: 
rity  throughout  its  entire  territory,     .    .    .     The  control  of  locfi 
matters  being  left  to  local  authorities,  and  national  matters 
intrusted  to  the  Government  of  the  Union,  the  problem  of  fr 
institutirins  existing  over  a  widely  extended  country,  having  di  -^ 

ferent  climates  and  varie<l  interests,  has  been  happily  solved,    Fc:=^^^ 
local  interests  the  several  States  of  the  Union  exists  but  lor  tfc*^^ 
national  purposes,  embracing  our  relations  with  foreign  natioii^^ 
we  -are  but  one  people,  one  nation,  one  p«:>wer,*' 

1  12  WaU.  457  j  20  U  ed.  287. 

«130  U.  S,  5Sl;  0  Sup.  Ct  Rep.  623;  32  K  ed.  1068. 
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And  in  Ekiu  v.  United  States*^  the  court  declare:  "It  is  an 
accepted  maxim  of  international  law,  that  every  sovereign  nation 
lias  the  power,  as  inherent  in  sovereignty,  and  essential  to  self- 
preservation,  to  forbid  the  entrance  of  foreigners  within  its 
dominions,  or  to  admit  them  only  in  such  case  and  upon  such  con- 
ditions as  it  may  see  fit  to  prescribe.  Vattel,  lib.  2,  94,  100;  1 
Phillimore  (3d.  ed.),  chap.  10,  §  220.  In  the  United  States  this 
power  is  vested  in  the  national  government,  to  which  the  Con- 
stitution has  committed  the  entire  control  of  international  re- 
lations, in  peace  as  well  as  in  war/^ 

Again  in  Fong  Yue  Ting  v.  United  States,*  the  following 
language  is  used :  "  The  right  to  exclude  or  expel  all  aliens,  or 
any  class  of  aliens,  absolutely  or  upon  certain  conditions,  in  war 
or  in  peace,  being  an  inherent  and  inalienable  right  of  every 
sovereign  and  independent  nation,  essential  to  its  safety,  its  inde- 
pendence, and  its  welfare,  the  question  now  before  the  court  is 
whether  the  manner  in  which  Congress  has  exercised  thiij  right  in 
sections  6  and  7  of  the  Act  of  1892  is  consistent  with  the  Con- 
stitution. The  United  States  are  a  sovereign  and  independent 
nation,  and  are  vested  by  the  Constitution  with  the  entire  control 
of  international  relations,  and  with  all  the  powers  of  government 
necessary  to  maintain  that  control  and  make  it  effective.  The 
only  government  of  this  country,  which  other  nations  recognize 
or  treat  with,  is  the  Government  of  the  Union;  and  the  only 
American  flag  known  throughout  the  world  is  the  flag  of  the 
United  States." 

In  an  earlier  chapter  we  have  seen  that  the  power  of  the  United 
States  to  annex  territory  is  deducible  not  merely  from  such  ex- 
press grants  of  power,  as  to  enter  into  treaties,  to  declare  war, 
etc.,  but  from  the  national  sovereignty  of  the  United  States  in 
its  international  relations. 

The  reasoning  of  the  court  in  maintenance  of  the  principle 
that  in  all  that  concerns  foreign  relations  the  United  States  has 
the  same  plenitude  of  constitutional  power  as  that  possessed  by 

S  142  U.  S.  651;  12  Sup.  Ct.  Rep  336;  35  L.  ed  1146. 
4  149  U.  S.  698;  13  Sup.  Ct.  Rep.  1016;  37  L.  ed.  905. 
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other  sovereign  States  is  sound.  This  appeaL  however,  to  the  fict 
of  '*  national  sovereignty '-  as  a  source  of  federal  power  is  not  a 
valid  one  outside  of  the  international  field.  It  cannot  properly  be 
resorted  to  when  rec(^nition  of  an  international  obligation  on  the 
part  of  the  United  States  is  not  involved^  and  when,  therefore,  the 
matter  is  purely  one  relating  to  the  reserved  powers  of  the  States 
or  to  the  private  rights  of  the  individuals.  To  permit  the  do^ 
trine  to  apply  within  these  fields  would  at  once  render  the  Fedenl 
Government  one  of  unlimited  powers.* 

ft  The  Supreme  Court  has,  bowerer,  upon  seTeral  occasions  employed  ka- 
gU2ge  which  would  imply  the  acceptance  of  the  doctrine  in  this  improper 
maLner,  or,  at  least,  has  appealed  to  it  in  support  of  conclusions  lesehed 
upon  other  grounds.  Thus  in  the  Legal  Tender  Cases  (12  WalL  457;  SI 
L.  ed.  287)  Justice  Bradley  says:  The  United  States  is  not  only  a  goven* 
mfnt,  but  it  is  a  national  government,  and  the  only  goTcmment  in  tUi 
country  that  has  the  character  of  nationality.  It  is  vested  with  power  over 
all  foreign  relations  of  the  country,  war,  peace,  and  negotiations  and  illte^ 
course  with  other  nations;  all  which  are  forbidden  to  the  state  goremraaU. 
It  has  jurisdiction  over  all  those  general  subjects  of  legislation  and  sovereigiitj 
which  affect  the  interests  of  the  whole  people  equally  and  alike,  and  wMek 
require  uniformity  of  regulation  and  laws.  .  .  .  Such  being  the  chancier 
of  the  General  Government,  it  seems  to  be  a  self-evident  proposition  that  it  u 
inve-ited  with  all  those  inherent  and  implied  powers  which,  at  the  time  of 
adopting  the  Constitution,  were  generally  conceded  to  belong  to  every  gcnFera- 
ment  as  such,  and  as  being  essential  to  the  exercise  of  its  functions." 

And  in  Juillard  v.  Greenman  (110  U.  S.  421;  4  Sup.  Ct  Rep.  122;  28 
L.  ed.  204)  the  court  derive  additional  support  for  its  position  uphoMing 
the  constitutionality  of  the  Legal  Tender  laws,  from  the  doctrine  that  SOTer* 
cign  nations  generally  have  the  power.  The  court,  in  its  opinion,  nj: 
"  The  power,  as  incident  to  the  power  of  borrowing  monej  and  issuing  billi 
or  notes  of  the  Government  for  money  borrowed,  of  impressing  upon  those 
bills  or  notes  the  quality  of  being  a  legal  tender  for  the  payment  of  printe 
debts,  was  a  power  universally  understood  to  belong  to  sovereignty,  is 
Europe  and  America,  at  the  time  of  the  framing  and  adoption  of  the  Con- 
stitution of  the  United  States.  The  governments  of  Europe,  acting  through 
the  monarch  or  the  legislature,  according  to  the  distribution  of  powers  under 
their  respective  constitutions,  had  and  have  as  sovereign  a  power  of  issuing 
p.if^er  money  as  of  stamping  coin.  .  .  .  The  exercise  of  this  power  not  being 
prohibited  to  Congress  by  the  Constitution,  it  is  included  in  the  power  ex- 
pressly granted  to  borrow  money  on  the  credit  of  the  United  States,  .  .  . 
Congress  as  the  legislature  of  a  sovereign  nation,  being  expressly  empowered 
by  the  Constitution  to  lay  and  collect  taxes,  etc.  .  .  .  and  the  power  to 
make  the  notes  of  the  government  a  legal  tender  in  the  payment  of  priTtte 
debts  being  one  of  the   powers   belonging  to  sovereignty    in   other  ciTilized 
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In  summ-ary,  then,  we  may  say  that  the  United  States  Govern- 
ment though  one  of  complete  powers  in  all  that  relates  to  its  deal- 
ings with  foreign  States,  is,  in  all  other  respects,  one  of  limited, 
enumerated  powers. 

§  191.  The  Manner  of  Exercise  of  the  Treaty-making  Power. 

■  The  Constitution®  provides  that  the  President  "  shall  have 
power,  hy  and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties,  provided  two-thirds  of  the  Senators  present  concur.'* 

It  was  not  until  the  closing  days  of  the  Constitutional  Conven- 
tion that  the  President  was  associated  with  the  Senate  in  the 
negotiation  and  ratification  of  treaties.  Upon  August  23d,  how- 
ever, Madison  observed,  "  that  the  Senate  represented  the  States 
alone,  and  for  this  as  well  as  other  obvious  reasons  it  was  proper 
that  the  Presi<ient  should  be  made  an  agent  in  the  treaties." 
September  4th,  the  Committee  to  which  undetermined  sections  of 
the  Constitution  had  been  referred,  reported  back  the  treaty  clause 
in  substantially  the  form  in  which  it  now  appears.  The  only  dis- 
enssion  which  the  clause  then  received  was  with  reference  to  the 
size  of  the  majority  that  should  be  required  in  the  Senate  for 
approval  of  treaties,  and  whether  treaties  of  peace  should  not,  by 
way  of  exception,  require  only  a  simple  majority  vote. 

The  second  clause  of  Article  VI  of  the  Constitution  declares 
that   "  This   Constitution,   and   the  laws  of  the  United   States 

Bations,  and  not  expressly  withheld  from  Congress  by  the  Constitution;  we 
are  irresistibly  impelled  to  the  conclusion  that  the  impressing  upon  the 
treasury  notes  of  the  United  States  the  quality  of  being  a  legal  tender  in 
the  payment  of  private  debts  is  an  appropriate  means,  conducive  and  plainly 
adapted  to  the  execution  of  the  undoubted  powers  of  Congress." 

In  the  foregoing  it  will  be  observed  that  the  court  find  the  legal  tender 
power  implied  in  other  powers  expressly  given  by  the  Constitution  to  Congress, 
Imt  the  validity  of  this  implication  it  founds  on  the  nature  of  sovereignty 
as  exemplified  in  the  political  world  generally. 

Again  in  United  States  v.  Jones  (109  U.  S.  513;  3  Sup.  Ct.  Rep.  346; 
27  I*,  ed.  1015)  with  reference  to  its  powers  of  eminent  domain,  the  court 
say :  '*  ITie  power  to  take  private  property  for  public  uses,  generally  termed 
the  Tight  of  eminent  domain,  belongs  to  every  independent  government.  It  ia 
an  incident  of  sovereignty,  and  as  said  in  Boom  v.  Patterson  (98  U.  S.  403; 
25  Li.  ed.  206),  requires  no  constitutional  recognition." 

•  Art.  II,  Sec.  2,  CI.  2. 
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which  shall  be  made  in  pursuance  thereof;  and  all  treaties  madc^ 
or  which  shall  be  made,  under  the  authority  af  the  United  States, 
shall  he  the  supreme  law  of  the  land;  and  the  judges  in  every 
State  shall  bo  bound  thereby;  anything  in  the  Constitution  and 
laws  of  any  State  to  the  contrary  notmthstiaiding/*  It  had  hvvu 
suggested  in  the  Convention  by  Gouverneur  Morris  that  no  treaty 
should  be  binding  on  the  United  States  until  ratified  by  a  la^v, 
but,  the  disadvantages  of  such  a  provision  being  [x^inted  out,  the  ^^ 
sugigestion  was  voted  own.  A  proi>osal  was  also  made,  but  re-  — 
jected  because  of  the  often  necessity  of  secrecy,  that  tlie  Uouse  ^^ 

of  Representatives  should  participate  with  the  Senate  in  the  rati ^ 

fication  of  treaties. 

That  treaties  duly   ratified  should   bind   the  States,   and 
beyond  their  power  to  change,  was  never  questioned  in  the  Conven — 
tion.     Until  August  2->d,  it  was  agreeti  that  the  General  Govern — . 
ment  should  have  an  express  power  to  enforce  by  arms  nil  treaties^  -^ 
but  this  provision  was  then  stricken  out  for  tlie  reason  that  treats 
being  expressly  declared  to  have  the  force  of  law,   the  federaCfl^ 
judicial  power  woidd  have  sufficient  authority  to  determine  whecm:'^ 
they  were  infringed  and  to  order  their  enforcement. 

In  the  state  ratifying  conventions  the  fact  that  treaties  were  t^:^ 
he  superior  to  state  constitutions  and  laws  created  not  a  little  fcar.^»-^ 
of  possible  oppression*     In  Virginia  Patrick  Ilenr)'  raised  stroi 
objection  to  this*  and  in  several  States  there  was  urged  the  nec< 
fiity  of  an  amendment  specifically  declaring  that  no  treaty  should 
operate  to  change  the  Constitution  of  a  State. 

§  192,  The  Negotiation  of  Treaties. 
With  respect  to  the  manner  in  which  treaty-making  is,  accord 

ing  to  the  Constitution,  to  be  conducted,  (he  first  question  tha 
arises  is  as  to  the  extent  to  which  the  Senate  may  properly  piar 
ticipate  not  only  in  the  ratification^  but  in  the  preliminaiy  ntgoli^' 
ation  of  international  agreenieifts. 

In  the  same  clause,  indeed  in  the  same  sentence,  of  the  Coim— 
stitution  in  which  provision  is  made  for  entering  into  treaties-^ 
it  is  provided  that  the  President  "^^  shall  nominate  and  by  anc/ 


ith  the  advice  of  the  Somite  shall  appoint  ambassadors,  other 

piiUic  ministers  and  consiiU,''  etc.     Here  the  phraseology  shows 

thai   the  act  of  nomiimting  the  public   officials   mentioned,   is 

tlearly  distinguished  from  their  appointment.     They  are  to  be 

[>minated  by  the  President,  but  to  be  appointe<i  by  the  Senate 

ad  President.    The  negotiating  of  treaties  is  not.  however,  by  the 

irad©olog\'  of  the  treaty  clause  thus  sharply  distinguished  from 

beir  ratilicution  as  regards  the  federal  organs  by  which  this  nego- 

iation  and  ratification  is  to  be  perfonned.    Tlie  language  is  that 

the  President  '*  shall  have  power,  by  and  with  the  adrice  and  con- 

^■pent  of  the  Senate,  to  make  treaties,''  not  that  "  he  shall  negotiate, 

^ftpdy  with  the  consent  of  the  Senate,  ratify  treaties." 

^P   As  further  indicatix'e  of  an  intended  participation  of  the  Senate 

in  the  negotiation  of  treaties  is  the  fact,  already  adverted  to,  that 

in  the  Convention,  until  almost  the  last  moment,  it  was  agreed 

that  the  treaty-making  power  should  be  vested  exclusively  in  the 

Senate,  a  body  the  membership  of  which  at  that  time  it  was 

thought  would  remain  comparatively  smalL^ 

Actual  practice  exhibits  frccpient  instances  in  which  the  Senate 

^haa  pai-ticipated  in  the  negutiation  of  treaties. 

^m    During  the  first  years  under  the  Constitution  the  relations  be- 

^Hsreen  the  President  and  the  Senate  were  especially  close.     In 

^^789  President  Washington  notified  the  Senate  that  he  would  con* 

^fer  with  them  with  reference  to  a  treaty  with  certain  of  the  Indian 

^Bribes^  and,  on  the  next  day,  and  again  two  days  later,  went  witti 

^General  Knox  before  that  body  for  that  puriK>se,    Again,  in  1790, 

I^^President  Washington  in  a  written  communication  a^ked  the  ad- 

^Vrice  of  the  Senate  as  to  a  new  boundary  treaty  to  be  entered  into 

'It  would  Appear  that  the  orifjinal  lutetttion  of  the  framers  of  the  Consti- 
tution  WHS  that   the  Senate   should  act  more  aa  an   executive   eoimeit   tliaii 
an  upper  legislative  clmmber.     See   Ford»  Rifte  and  fJroirtk  of  Amcrimn 
»ffl»e».    '*  The  luw  mokes  the  Senate  the  adviser  of  the  President  in  the  mak- 
ng  of  a  treaty   through  all   Its  stages  —  not  that   it  requires  that*  in  every 
llnstanoe,   the   Presidi^nt    shall    have   the   advice   and   consent   of   the    Senate, 
at  that,    in   every   instance,   the    President  has    the    right    to   ha^-e   it,   and 
ofTfspondingly,   in   every   instanoe*  the   Senate   has   the  right   to   enforce   it. 
It  is  a  reciprocaJ  right  for  a  commoTi  benefit/'    Senator  A.  O.  Bacon  in  the 
tort^Amerwan  Review^  April  Idj  lUOO. 
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with  the  Cherokees,     So  also,  in  1791,  he  asked  the  Senate 
advise  him  ais  to  what  answer  to  be  made  to  the  French  Charge 
des  Affaires,  with  regard  to  a  question  of  tonnage  on  foreign 
vessels. 

John  Quincv  Adams  in  his  Memoirs*^  relates  that  Cra 
ford  told  him  that  Washington  went  to  the  Senate  with  a 
draft  of  a  treaty;  that  **  they  dehatod  it,  and  proposed  alterations, 
80  that,  when  Waahington  left  the  Senate  Chamber,  he  said  he 
would  be  damned  if  he  ever  went  there  again.  And  ever  since 
that  time  treaties  have  been  negotiated  by  the  Executive  before 
submitting  them  to  the  consideration  of  the  Senate." 

In  fact,  however,  the  Presitleiits  did  continue  occasionally  to 
consult  with  the  Senate  in  regard  to  the  negotiation  of  treatlea,  i 

In  1794,  when  sending  the  name  of  John  Jay  as  Envoy 
traordinary  to  England,  Washington  explained  to  the  Senate 
purpose  in  doing  so ;  and  the  same  was  done  by  President  Adama_ 
in  1797  when  nominating  the  special  commission  to  France.* 

§  183.  Powers  of  the  Senate. 

After  the  first  few  years  under  the  Constitution,  however,  then 

practice  on  the  part  of  the  President  of  consulting  the  Senate  with 
regard  to  the  treaties  to  be  negotiate<l,  became  an  infrequent  one,  j 
but  yet  not  one  wholly  obsolete.    Thus,  in  1818,  President  MonroeH 
asked  the  Senate  whether  he  alone  as  Executive  was  constitution- " 
ally  competent  to  arrange  witli  Gre^t  Britain  as  to  naval  arma*  j 
ments  upon  the  Great  Lakes;  and,  if  not^  that  they  would  give  him 
advice  as  to  the  proper  agreement  with  reference  thereto,   that 
should  be  entered  into.     Again,  in  1830,  President  Jackson  asked 
the  advice  of  the  Senate  as  to  the  terms  of  a  treaty  to  be  negoti- 
ated with  the  Choctaw  Indians.     His  messagCj  however,   bears 
evidence  to  the  fact  that  he  is  aware  that  he  is  departing  from 
the  practice  of  years  immediately  preceding,  though  not  froHt 

«Vn,   427. 

9  For  other  instancca  in  which  during  the  early  day«,  as  well  aa  a^ 
Joter  times,  the  advice  of  the  Senate  Ims  been  asked  hy  the  President  in 
the  negotiation  of  interniitional  ftgreenrentSt  see  C'rnndiill.  Trt^atim:  Ti 
Making  and  Enforcnuent,  pp.  54  et  seq.  nnd  an  artiele  in  Svribner't  Ma^ 
Jan.»  1002.  hy  Senator  Henry  Cabot  Ltidge,  entitled  "  The  Treaty 
Power/' 
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that  of  the  early  period.     He  says;    *^  I  am  aware  that  in  thus 
;  resorting  to  tJie  early  practice  of  the  government,  by  asking  the 
^previous  advice  of  the  Senate  in  the  diseh^^^e^T  this  jwrtion  of 
ttiy    duties,  I  am  departing  from  a  long  and  for  many  years  un- 
broken usage  in  §iniihir  cases.    But  being  satisfied  that  this  resort 
IS    consistent  wiiLthe  provisions  of  the  Constitution,  that  it  is 
strongly  reconnnended  in  this  instance  by  cousiJerations  of  ex- 
pe^diency,  and  tliat  the  reasons  which  have  led  to  the  observance 
of    a    diiferent  practice,  though  very  cogent  in  negotiations  with 
fcir^^ign  nations,  do  not  apply  with  equal  force  to  those  made  with 
Iridian  tribes,  I  flatter  myself  that  it  will  not  meet  with  the  dia- 
ap^r>robation  of  the  Senate."''* 

In  the  article  already  referred  to,  Senator  Lodge  enumerates 
*  ^x:iot  inconsiderable  number  of  instances  down  to  comparatively 
reo-eut  times  in  which  the  Senate  has  participated  in  the  negotia- 
tion of  treaties. 

Iix  a  number  of  cases  the  Senate  has  by  resolution  suggested  to 
"^  President  that  certain  negotiations  be  initiated.  Thus  in 
1^35  the  Senate  requested  the  President  to  open  negotiations  with 
tU^  Oentral  American  governments  with  a  view  to  securing  treaties 
g^^nting  protection  to  such  individuals  as  might  undertake  the 
^^^^s-truction  of  an  interoceanic  canal.  In  1888,  President  Oleve- 
la^ricX  was  requested  by  the  Senate  to  open  negotiations  with  China 
^^^  the  regulation  of  immigration  of  subjects  of  that  country  into 
tUe  Vnited  States,  In  1880,  by  a  concurrent  resolution,  the  Sen- 
^^^  and  House  of  Representatives  requested  the  Executive  to  seek 
'  ^  <?o-oj)eration  of  other  Powers  in  providing  for  the  amicable 
•i&ttl^jiieiit    by    arbitration   of    disputes    which   could   be  settled 

*►  **  Secretary  VVebster,  in  the  important  nogotiwliotis  which  he  conducted 

*"     t,lie  atljustment  fif  ttie  northcftst<?rn  boundary  kept  the  Senate  advised  of 

^       progress   of   the    m»gotmtions    and    it    >viis    mainly    for    that   reason    he 

^■^     «ble  to  CRrry  the  tr(^aty  by  an  ovcrwhtdming  vote  in   the  Senate  which 
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.^^*  politiciilly  hostile  tf>  the  admin  ist  rut  ion.  Secretary  Buchanan^  before 
^^^»ig  the  treaty  adjusting  the  Oregon  boundary,  submitted  the  full  text 
^^ic  Senate  and  received  an  informal  note  approving  it.  President  Jackson 
.  ^**  ecmaulted  tbe  Senate  as  to  the  propriHy  of  refusing  to  accept  the  award 
»  *^<i^r  a  treaty)  of  tht*  King  of  the  Netherlands,  and  procured  a  note  of 
„  **^  \\0(]y  advising  him  a*»  to  the  course  to  be  pursued."  (J.  W.  Foster  in 
^^    Loir  Journal  XI,  TL) 
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throngh  the  ordinary  diplomatic  channels,     Bj  an  act  of  Con- 
gress, the  President  was,  in  1902,  adriaed  and  authorized  to  enter 
into  certain  treaty  arrangements  with  reference  to  the  constrac— 
tion  of  an  interoceanie  canaL 

All  of  the  instances  cited  above  are,  howerer,  by  way  of  genera 
exception   to    the   rule  according  to   which    the   negotiating 
treaties  is  in  the  hands  of  the  President,    The  Senate'a  f unctions^  _ 
so  far  at  least  as  its  formal  action  is  concerned,  is  limited  to  tfa^^^« 
disapproval,  or  ratification,  with  or  without  amendments,  of  th^^  _^ 
treaties  after  they  have  been  agreed  upon  by  the  President 
the  chancelkries  of  the  foreign  countries  concerned. 

Though,  as  has  just  been  said,  the  formal  participation  of  th 
Senate  as  a  body  in  the  negotiation  of  treaties  is  not  often  no\ 
solicited,  as  a  matter  of  fact  that  body  is,  according  to  m»-*der 
u^age  frequently,  indeed,  it  might  be  said,  generally,  kept  we 
informed  as  to  the  progress  of  international  negotiations  by  raeai 
of  personal  intennews  l>etween  the  Executive  and  prominent  Sei 
Itors,  especially,  of  course,  those  serving  upon  the  Committee 
Foreign  Affairs  of  the  Senate.     In  1898  three  of  the  five  O 
missioners  appointed  to  negotiate  the  Treaty  of  Peace  with  Spar 
were  Senators  and  members  of  the  Committee  on  Foreign  AfFai 

Nevertheless,  thig  practice  has  not  prevented  frequent  fricti 
between  the  Senate  and  the  Executive  with  reference  to  foreij 
relations.     Especially  has  this  been  true  since  the  time  when 
Jilaine  held  the  position  of  Secretary  of  State,     From  the  ti 
when  Monroe  became  Secretary  of  State  in  1811   to  the  res: 
nation  of  ilr.   Blaine  in   1892,   with  the  exception  of  a  V( 
few  years,  this  S4?cretarvship  was  held  by  men  who  had  .previous 
been  in  the  Senate,  but  since  then,  with  the  exception  of  Shcni 
and  Knox,  this  has  not  been  true.^*    Speaking  of  the  lack  of  h 
many  which  has   existed   during   this   recent   period,   Profe,^; 
Keinsch  writes:   **  Under  these  circumstances,  it  is  not  surpriski^--^^^ 
that  there  should  have  been  more  friction  lietween  the  Presid^^^^^ 
and  the  Senate  on  foreign  matters  than  existed  during  earlier  ye  ^^^  ^ 
of  our  national  life.     Such  constant  friction  as  has  dnring  rec 
years  existwl  between  the  Senate  and  the  Department  of  State 

u  f y.  Reiiisfh.  Amcrivan  Lfffinltituris^  p.  95» 
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in  fact,  unprecedented  in  our  national  history.  It  began  under 
Mr.  Cleveland's  regime,  when  the  Olney-Pauncefote  arbitration 
treaty  was  rejected,  partly  on  account  of  the  unpopularity  of  the 
Administration,  partly  on  account  of  a  strong  political  opposition 
to  any  arbitration  arrangements  with  Great  Britain.  Even  under 
McKinley,  notwithstanding  the  unusual  relations  of  friendliness 
between  the  President  and  the  Senate,  the  most  ini.portant  treaties 
submitted  by  the  Department  of  State  were  rejected  or  modified 
by  the  Senate.  Again  it  proved  impossible  to  have  a  British  arbi- 
tration treaty  ratified.  The  Hay-Pauncefote  canal  treaty  failed, 
and  this  was  also  the  fate  of  several  important  reciprocity  treaties. 
.  .  .  The  Senate  has  continued  this  critical  attitude  with  the 
result  that  no  important  treaty  has  been  allowed  to  pass  without 
such  modification  as  has  often  entirely  destroyed  its  original  pur- 
pose. The  only  exception  is  the  Treaty  of  Paris,  in  the  formation 
of  which  individual  senators  had  taken  a  prominent  part.  The 
Newfoundland  reciprocity  treaty  was  ruined  through  the  inter- 
ference of  special  interests." 

In  addition  to  these  instances  of  disagreement,  in  1905  came  the 
disagreement  between  the  Senate  and  Executive  with  reference  to 
the  general  arbitration  treaties  which  had  been  negotiated,  and 
the  irritation  aroused  in  the  Senate  by  the  San  Domingo  protocol 
entered  into  by  the  President  on  January  20,  1905.  Further  ref- 
erence to  the  principles  involved  in  several  of  these  disagreements 
will  presently  be  made. 

Occasionally  the  Senate  has  turned  down  projects  to  the  appro- 
val of  which  it  has  earlier  committed  itself. 

§  194.  The  ''  Recognition  "  of  Foreign  Governments. 

The  recognition  by  the  United  States  of  a  status  of  belligerency, 
or  the  recognition  of  the  sovereignty  and  independence  of  a 
foreign  government  are  political  acts,  not  subject  to  judicial  re- 
view^ and  are  performed  by  the  President.  At  times  the  claim 
has  been  made  that  this  power  of  recognition  is  one  to  be  exer- 
cified  at  the  dictation  of  Congress,  but  precedents  are  against  the 

12  See  Chapter  LI. 
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claim*^^    It  18  to  be  presumed,  however,  that  when  the  recognitio 
of  a  status  of  belligerency  or  of  the  independence  of  a  revolution- 
ary government  is  likely  to  institute  a  casus  belli  with  some  »jther 
foreign  power,  the  President  will  be  guided  in  large  measure  b^ 
the  wishes  of  the  legislative  branch,     Up<3n  the  other  hand^  it  is 
the  proper  province  of  the  Executive  to  refuse  to  be  guided  by  & 
resolution  on  the  part  of  the  legislature  if,  in  his  judgment,  t- 
do  so  would  be  unwise.    The  legislature  may  express  its  wishc 
or  opinions,  but  may  not  command. 


§  196.  The  Power  of  the  Senate  to  Amend  Treaties. 

There  would  aeeni  to  be  no  question  but  that,  having  the  powi 
either  to  approve  or  to  disapprove  an  international  agreeme^ 
negotiated  by  the  President,  the  Senate  has  also  the  power,  wb 
disapproving  a  proposed  treaty,  to  state  upon  what  conditions 
will  approve;   in  other  words,   to  amend  any  treaty  submitt- 
to   itJ*      In   so   doing   there   can    be   no   question    but   that   t 
Senate  is  well  within  its  constitutional  right.     Upon  the  ot 
hand,  it  is  equally  within  the  province  of  the  Executive  to  consi' 
the  amendment  of  a  treaty  by  the  Senate  as  equivalent  to  a 
jcction  of  it*    When,  therefore,  a  treaty  has  been  amended  in  t 
Senate,  it  is  within  the  President's  power  to  abandon  the  wli^ 
treaty  project,  or  to  reopen  negotiations  \\nth  the  foreign  coua 
or  countries  concerned  with  a  view  to  obtaining  their  consent 
the  changes  desired  by  the  Senate,  or,  finally,  to  begin  de  novo  ^ 
attempt  to  negotiate  an  entirely  new  treaty,  which  he  may  h^ 
will  secure  senatorial  approval.     In  case  he  decides  to  follow 
second  of  these  courses,  namely,  to  secure  the  approval  of 
foreign  country  or  countries  to  the  amendments  to  tlie  tre^ity 
ject  made  in  the  Senate^  and  is  successful  in  tbis,  it  would 


JSSce   Senate    Docs,,   Nog,   40   and    50,   54th   Cong.,   2il   Seas.;    Hindi, 
cedents  of  the  House  o/  Represent  a  tivi's,  chapters  XLVIII,  XLIX. 

n  Tbe  ftpprovnl  or  disapproval  of  a  treaty  project  by  the  Senate  is  <^  ^^^^ 
Bpoken  of  &&  thti  ratifieation  or  refusal  to  ratify.     Strictly  speaking,  how^r''^^^' 
thia   language   ia   incorrect,   as   the    ratification   of   a  treaty   is   the   final         ^ 
performed    by   the    PreBident   by    which   the    agreement    is   declared   in   ^*^*^ 
between   the  United   States  and   the   foreign   State  or   States  which  are       ^^* 
parties  to  it. 
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eed  nat  again  be  submitted  to  that  body  for  its 
approval,  but  may  be  at  once  promulgated.^^ 

When,  in  1795,  the  Jay  treaty  was  submitte^l  to  the  Senate  for 
a,pproral,  that  body  advised  the  President  to  approve  on  condition 
^that  certain  specified  changes  were  made  in  it.  These  changes 
leaving  been  consented  to  by  Great  Britain  the  treaty  was  rati  tied 
^^without  again  submitting  the  instrument  to  the  approval  of  the 
Senate,  The  qtiestion  as  to  the  propriety  of  this  course  had  been 
submitted  by  Washington  to  the  mernbera  of  bis  calunet  and  up- 
lield  by  them.  The  same  practice  has  been  followed  in  subse- 
quent cases.  Where,  however,  the  changes  made  in  a  treaty  pio- 
3«ct  have  not  been  specifically  indicated  by  the  Senate  as  desired 
t»y  that  body,  it  has  been  very  |>roperly  held  that  the  amerfded 
X>roject  should  be  again  submitted  to  the  Senate  for  its  action 
%  hereon.'^ 

The  Senate's  right  to  amend  a  treaty  has  been  directly  upheld 

X_jy   the   Supreme   Court.      In   Haver   v.   VaJcer*'    the  court   i?ay : 

*  "^  In  this  country  a  treaty  is  soinetbing  more  than  a  contract,  for 

tie  federal  Constitution  declares  it  to  be  the  law  of  the  land.     It' 

**o,  before  it  can  become  a  law»  the  Senate,  in  whom  rests  the  au* 

tliority  to  ratify  or  approve  it,  must  agree  to  it.     liut  the  Senate 

«•►  re  not  required  to  adopt  or  reject  it  as  a  whole,  but  may  modify 

^^Mv  amend  iC*  *®    The  approval  of  the  Senate  beiug  essential  to  the 

"^^alidity  of  all  treaties  entered  into  by  the  United  S tales, ^^  it  has 

l>^en  held  that  all  prutoeols,  and  explanations  given  by  the  Execu- 

t:  ive  as  to  the  mcaidiig  of  treaty  provisions,  which  have  not  been 

X^assed  upon  and  approved  by  the  Senate,  are  not  to  be  considered 

^s  internationally  binding  uix*n  the  Fuitcd  States,  or  enforced  in 

i  t:s  courts.     For  this  reason  it  is  not  constitutional  for  the  Presi- 

^Jent  to  insert  in  a  treaty  secret  provisions  which  have  not  been 

-Approved  iy  the  Senate,     Most  of  the  written  constitutions  of 

foreign  Powers  hav©  specific  prohibitions  with  reference  to  secret 

I>rovisions. 

isCrandall,  Treaties:  Their  Makinj  and  Enforcement ^  pp.  68  ei  seq, 
i«Cranda11,  pp.  08  et  Hcq, 
17  9  Wall.  32;  lU  L.  ed.  571. 

IS  Senator    Lodge    *^numeratos    &hit3r'eiglit   treaties    thnt    were   amended   by 
t-lie  S**nat*  and  afterward  ratified. 

II*  For   quaUfieatbu    qI   this   statement,   see    LUapter   XXXIII, 
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S  186.  Fordgn  States  Hdd  to  a  Kaowledgie  of  Che  Locatioa  q{ 

Treaty-Makiiig  Powers. 

Generally  speaking,  aooording  to  mles  of  international  lav,  one 
State  is  not  couoemed  with,  and,  therefore,  not  required  to  be  oog- 
nizant  of,  the  oonstitutional  law  of  another  State  with  wiuek  it 
has  dealings.  With  respect,  however,  to  the  constitutional  trettr- 
making  powers  of  the  governmental  organs  of  that  State,  otber 
States  are  required  to  be  informed; — qui  cum  alio  contrakii,  re! 
est,  vel  debet  esse  non  ignarus  condilionis  ejus  —  and,  therefore^ 
it  is  no  great  ground  of  complaint  on  the  part  of  a  State,  as,  for 
example,  England,  in  whose  Execative  is  exclusively  vested  the 
treaty-making  power,  when  a  treaty  project  which  has  been  mntih 
ally  agreed  upon  between  the  Executive  of  that  coontiy  and  the 
Executive  of  the  United  States,  fails  of  approval,  or  is  imended 
in  the  Senate.^ 

It  would  seem,  howe%'er,  that  when  the  American  Senate  amende 
a  treat}',  and  then  formally  ratifies  it  as  amended,  and  retams  it 
to  the  President  for  him  to  submit  to  the  other  nation  ooncerned, 
there  is  some  ground  for  complaint  that  thereby  such  nation  is 
improperly  placed  in  a  position  where  it  is  called  upon  to  pasB 
upon  a  project  which  has  not  been  based  upon  negotiations  be- 
tween the  two  States  in  which  opportunity  has  been  given  to  state 
and  argue  the  merits  upon  both  sides  of  the  project  In  other 
wordo,  that  the  onus  of  accepting  or  rejecting  a  completed  project 
is  thereby  improperly  placed  upon  the  treaty-making  organ  of  the 
foreign  Slate.  This  would  appear  to  have  been  the  objection 
made  by  Lord  Lansdowne  in  his  note  of  February  22,  liK>l,  to 
Lord  raujicefote,  with  reference  to  the  Hay-Pauncefote  treaty 
which  iu  December,  1900,  had  been  amended  and  then  approveii 
by  the  Senate.  This  treaty,  it  will  be  remembered,  had  for  iu 
aim  the  detinite  determination  of  certain  matters  which  had  been 
co\ered   by   the   Clavton-Bulwer  treaty,   the   subsisting  force  oi 

-i  In  order,  however,  to  avoid  the  possibility  of  a  misunderstanding  ud 
coi'rsequent  irritation,  it  has  been  a  common,  though  not  uniform,  practice 
to  state  explicitly  in  the  powers  granted  those  who  are  to  negotiate  a  treaty, 
tiiat  tlieir  action,  in  order  to  become  binding  on  the  United  States,  requires 

the  approval  of  the  President  and  the  Senate. 
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^vp^ikich  had  been  in  dispute.  The  Senate's  amendment  to  the  new 
CLi^Taiigeiiieiit  agreed  upon  between  Secretary  of  State  Uay  and 
X-*ord  Lansdowne,  waj3  amended  by  the  Senate  by  the  insertion  of 
tlxe  statement  that  the  Clayton*Eii]wer  treaty  was  *'  hereby  super- 
serclecL*'  Referring  to  this  provision,  Lord  Lansdowne  said; 
**  Ihe  Clayton-Bulwer  treaty  is  an  international  contract  of  un- 
<lii€stioned  validity;  a  contract,  which,  ajccording  to  well-estab- 
Ixsiied  international  usage,  ought  not  to  be  abrogated  or  modified 
ve  with  the  consent  of  both  the  parties  to  the  contract  His 
^jesty's  Government  find  themselves  confronted  witli  a  propc»sal 
^communicated  to  them  by  the  United  States  Govemment,  without 
^^y  previous  attempt  U)  ascertain  their  views,  for  the  abrogatioa 
of  the  Clayton-Bulwer  treaty/* 


I 


§   107-  Plenary  Powers  of  Ratification. 

Whether  or  not  this  necessity  for  senatorial  approval  to  all 
^eaty  projects  renders  it  constitiitirjnally  impossible  for  the 
United  States  to  give  to  diplomatic  agents  fuU  powers  to  ratify 
^^'■^Ga.ties  negotiated  by  them  and  thus  render  them  immediately 
effective  without  subseciuent  submission  to  the  Senate,  is  doubtfuL 
lli^  point  has  never  been  passed  upon  by  our  courts;  but  it  is 
quite  possible  that  should  a  judicial  pronouncement  upon  this 
I^int  be  required,  it  would  be  held  that  for  the  Senate  to  commit 
itBelf  in  advance  to  whatever  conditions  the  treaty  negotiators 
^ight  agree  upon,  would  bo  the  delegation  of  a  power  prohibited 
"y    that  principle  of  our  coiistitutional  law,  which  declares  that 

*  power  the  exercise  of  which  is  delegated  by  the  Constitution  to 

*  Particular  governmental  organ  may  not  be  delegated  by  that 
^^gan  to  another  department 

llowever  this  may  be,  the  Senate  and  the  President  may,  of 
f^^i*se,  give  to  their  agents  such  powers  and  instructions  as  will 
^olj^  them^ — the  President  and  the  Senate  —  morally  bound  to 
^tijy  what  their  plenipotentiaries  have  agreed  to* 

In   earlier   times    writers   upon    International    Law,    Grotius, 
'^flFendorf  and  Vattel,  for  instance,  held  that  a  State  was  abso- 
^t^ly  bound  by  the  treaties  entered  into  by  its  agents  when  acting 
I 30  . -  
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within  the  limits  €i  their  iiiBtnictioiUL  Later  writers^  houmi^ 
generally  hdd  that  thia  ratifioation  may,  for  strong  and  idh 
stantial  reaaons^  be  refused.^ 

Up  to  1815  the  general  praetiee  of  the  President  was  to  obtui 
the  approval  of  the  Soiate  to  die  a^qpointment  o^  and  to  the  m* 
8tnicti<»is  given  to,  ocanmiasionerB  for  the  negotiation  of  oonloi* 
plated  treatiea.  Since  that  time,  however,  this  praetiee  bai  h&m 
seldom  foIlowecL  This  change  has,  honrever,  not  escsped  oeei> 
sional  f wmal  protest  from  the  Senate. 

Aitear  a  treaty  has  been  signed  by  the  oommissumem  sppoiatol 
to  negotiate  it^  or  agreed  npon  between  the  departaiente  ol  Stab 
of  the  ooontries  concerned,  there  is  no  constitntional  oUigitifls 
npon  the  President  to  snbmit  it  to  the  Soiate^  and,  even  iftv 
Bnbmission  to  that  body,  he  may  withdraw  it^  as  fw  instaneem 
done  by  President  Cleveland  with  reference  to  a  reciprocity  tna^ 
with  Spain  which  had  been  sent  to  the  Senate  in  1884  bj  tntt 
dent  Arthor.  In  a  like  manner  the  Hawaiian  annexatim  tna^ 
of  1893  and  the  Nicaraguan  Canal  Conviention  of  1884  woe  vifr 
drawn  '^  for  reexamination,"  after  having  been  aent  to  the  Scaafe 

Even  after  being  f av<H«bly  acted  npon  by  the  Senate^  it  vmU 
appear  that,  nnder  certain  cirenmstances,  the  President  umj  n- 
fuse  his  ratificatioiu  Thus,  in  1888,  when  Oiina  propond 
certain  changes  in  an  agreement  with  this  conntzy  which  had 
already  been  approved  by  the  Senate^  the  President  ahandofwd  Ae 
entire  project 

Si  QrawUU,  pp.  12  «l  Mf. 
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CHAPTER  XXXIIL 

INTERNATIONAL  AGREEMENTS  WHICH  DO  NOT  REQUIRE  THE  AP- 
PROVAL OF  THE  SENATEJ 

§   198.  International    Agreements   not   Requiring  Approval   by 
Senate. 
As  has  been  seen,  all  treaties  to  which  the  United  States  is  a 
party,  in  order  to  becomo  legally  binding  iij^on  the  United  States 
&^d  enforceable  in  its  courts,  require,  in  some  stage  of  their  nego- 
tiation, the  approval  of  the  Senate  aa  manifested  by  a  vote  of  two- 
tliirds  of  its  members  present  when  the  approval  U  given*'     Not 
all    agreements  entered  into  by  the  United  Stales  with  foreign 
pow-ers  are  held  to  be  treaties  in  the  sense  in  which  that  term  is 
tta^d  in  the  treaty  clause  of  the  Constitution,     Sneh  agreements 
^  ajfe  held  not  to  be  treaties  in  this  sense,  it  has  be^n  the  practice 
*^*    "tlie  President^  acting  in  purauance  of  his  general  powers  as 
t-hi^f  Executive  or  as  authorized  by  congressional  statute,  to  enter 
^'^^o   and  promulgate  without  submi.ssion  to  the  Senate.    Further- 
ttioi^e^  in  not  a  few  inst^ancea  the  Senate  has  itself  expressly  con- 
^®^^ed  upon  the  President  the  power  to  contract  with  foreign  pow- 
^^^  ^th  reference  to  specified  matters. 

Tliia  power,  then,  of  the  President  to  enter  into  international 

*^^a^gemeiits  free  from  the  necessity  of  obtaining  the  subsequent 

^r^Pi'oval  of  the  Senate  may  be  treated  under  the  following  heads : 

!•   His  power  inbcrent  in  him   as  the  Chief  Executive  and 

*-**^t»iiiander-in"chief  of  the  army  and  navy, 

^^^_  ^-Jpon  this  subject  aeo  the  pamphlet  entitled  **  Intcrnflliona.!  Agrcein<?ntg 
^^Hout  the  Advice  and  Con»i?nt  of  the  Sc'nnte/*  by  Mr,  James  F.  Barn^tt, 
t»i*ijjted,  with   additions,  from  the  Yfilc  Review;  the  article  by  lion.  J.  B. 


**"«    in    the    Polifical    Science    Quarterly    for    September,    1905,    entitled 

^^aties  nnd  Executive  Agreements;**  and  the  nrttcJe  by  Mr.  C.  C.  Hyde  in 

€Jr€tnhag  for   Aprils    1I>05,   entitled    "  Agreements   of   the   United   6tatca 


^^^   than  TreatleB." 
I         "^-^nly  the  final  vote  of   approval   or   to    postpone   md^^^nitely  requires   the 
.     '^^^'t^liirds  vote.     For   nil  other   parliamentary  motions  with   reference  to  a 

^'**^^J',  a  aimple  majority  is  sufficient, 

[4071 
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means  of  arbitration  a^eed  upon  between  the  foreign  offices  con- 
cerned. After  describing  the  various  instances  of  executive  action 
tUider  this  head.  Professor  Moore  says:  **  It  thus  appears  that, 
if  ^0  include  only  the  more  formal  settlements,  there  have  been 
^irty-one  cases  in  which  claims  against  foreign  governments  have 
oeen  settled  by  executive  agreement,  and  that  twenty-seven  arbi- 
^^^B^tions  have  been  held  under  such  agreements  as  against  nineteen 
i*^der  treaties,  where  the  settlement  embraced  claims  against  the 
*^oi*eign  government  alone  and  not  against  the  United  States.' 

In  no  case  has  the  President  attempted,  without  consulting  the 
Sexiate,  to  adjust  finally  claims  brought  by  foreigners  against  the 
*-^txited  States/  In  no  case,  also,  has  the  President,  by  executive 
^<ition,  attempted  the  settlement  of  claims  set  up  by  the  United 
S'tfttes  in  its  own  behalf. 

8    200.  Protocols* 

The  term  **  Protocol,"  as  used  in  International  Law,  has  as- 
^^^ibed  to  it  several  meanings.  The  two  moat  common  of  these 
^^^^anings  are: 

1.  As  describing  the  records  of  the  meetings  of  commissioners 
-fo^-  the  negotiation  of  a  treaty.  The^e  records,  though,  of  course, 
^*^>^  parts  of  the  treaty  finally  entered  into,  are  often  of  value  for 
tti^  interpretation  of  such  treaty, 

2,  As  describing  an  agreement  reached  between  the  foreign 

^flicea  of  two  countries,  which  has  been  reduced  to  definite  written 

statement,  but  has  not  been  ratified  as  a  treaty  by  the  States 

P«^xties  to  it.    How  far  such  agreements,  though  not  legally  bind- 

^-^g,  morally  bind  the  parties  to  them,  depends  upon  the  par- 

tioiilar  circumstances  of  each  case, 

*  Poliikal  Science  Quarterly,  XX,  p.  414. 

^  Ja   two   instances   cliiima    of   foreigners   against   tlie   United   States   were 

^**i>iiiitte(l  to  arbitral  tribunaJa  by  executive  agreement,  but  in  tjotli  instances 

**    ^*"a«  expressly  provided  tliat  any  awards  that  miglit  be  made  should  he  a, 

^^tti  not  against  the  United  States^  but  iolely  against  the  estates  of  certain 

"•^^rican  citizens  whose  estates  were  to  be  adjusted  before  the  same  arbitral 

^*Hunals.      Cf    Grernhag,   XVII,   233,   Article   *' Agreements   af  the   United 

■N^a  Other  than  Treaties/' 
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The  most  common  use  to  which  protocols  in  tills  sense  are  p" 
18  in  fixing  the  general  terras  in  which  a  final  treaty  — especiat  1 
a  treaty  of  peace  —  is  to  be  negotiated,    A  recent  example  of  ttnm 
is  the  protocol  of  189S  proviiliug  for  the  appointment  of  a  co:z«ii 
mission  to  negotiate  the  Treaty  of  Peace  with  Spain.* 

The  constitutional  authority  of  the  President  without  consimj 
ing  the  Senate  to  enter  into  protocols  of  agreement  as  the  ha-^i 
for  treaties  to  be  negotiated,  is  beyond  question,  and  has  repeugi^ 
edly  been  exercised  without  demur  from  the  Senate,® 

The  protocol  signed  by  tho  allies  (the  United  States  bei:n^ 
among  their  number)  at  Pekin  in  1901  after  the  Boxer  troubX 
though  in  the  nature  of  a  military  convention^  providing  as  it  c3 id 
for  the  withdrawal  of  the  allied  forces  from  Pekin.  was  yet  praxy 
tically  of  a  treaty  character.  It  provided  for  the  payment  of 
indemnities  by  China,  fr*r  an  interiiationiil  comraission  to  recsi^e 
and  distribute  these  indemnities,  the  prohibition  of  the  impoirta- 
tion  into  China  for  two  years  of  arms  and  ammunition,  the  deltxxii' 
tafion  of  the  legation  quarters  in  Pekin,  and  for  various  refox^^^os 
and  conceasions  on  the  part  of  China.  Commenting  upon  ^t^tuB 
protocol,  Mr,  Baniett  observes:  "This  case  is  interesting,  tK- 
cause  it  shows  how  the  force  of  circumstances  compelled  U3  ^° 
adopt  the  European  practice  with  reference  to  an  internatioxx^ 
agreement,  which,  aside  from  the  indemnity  question,  was  alixmo^** 
entirely  political  in  character*  As  has  been  pointed  out  alx:>^"^ 
purely  political  treaties  are,  under  constitutional  practice  in  ^^^^' 
rope,  usually  made  by  the  executive  alone.  The  situation^  ^^ 
Cliina,  however,  abundantly  justified  President  McKinley  in  ^^^^ 
submitting  the  protocol  to  the  Senate.  The  remoteness  of  Pe^^^^t 
the  jealousies  between  the  allies,  and  the  shifting  evasive  tac^**^** 
of  the  Chinese  Governmentj  would  have  made  impossible  ^^^^f' 
thing  but  an  agre^^ment  on  the  spot." 

In  tlie  case  of  the  Boxer  Protocol,  no  serious  objection 
made  to  the  President's  failure  to  adjust  the  questions  involve-<i    V 

«3(»  V.  8,  Stat,  at  Large,  1742. 

•  For   insUncea  of  protocols,  see  Butler,  Th^  Treaty  Making  Powetp     ^  ^* 
p.  371,  note. 
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neam  of  a  treaty  submitted  to  the  Senate  for  its  approvaL  When, 
bowever,  in  January,  1905,  President  Koosevelt  entered  into  a 
protocol  agreement  with  San  Domingo  for  the  administration  of 
its  ciistonig  with  a  view  to  providing  for  the  adjiigtment  and 
payment  of  foreign  creditors  of  that  country,  it  was  immediately 
uj^d,  upon  the  fact  becoming  known,  that  the  action  contem- 
plated was  one  which  t-ould  be  authorize<l  only  by  a  treaty  which 
had  bad  the  approval  of  the  Senate.  Though  the  protocol  of  Janu- 
ary  20th  made  no  reference  to  the  Senate^s  approval  being  neces- 
sary to  it5  validity,  and  contained  the  provision  that  it  was  to  go 
into  effect  on  February  1st,  the  President  disclaimed  fhp  purpus<> 
of  entering  into  tho  arrangement  without  first  obtaining  the  Sen- 
ate's consent.  The  protocol,  in  amended  form,  expressly  providing 
f<^»r  the  Senate^s  approval,  was  submitted  to  that  body,  but  upon 
*hat  body's  failure  to  act  upon  it,  the  President,  acting  upm  his 
**wti  responsibility,  was  able  to  secure,  informally,  subslantially 
"^c^  end  aimed  at  in  the  protocol.  A  treaty  governing  the  subject 
^^^  finally  approved  by  ihe  Senate  and  ratified  by  the  Dominican 
^vernment. 


8  201.  Modi  Vivendi. 

Aja  the  term  indicate-^,  a  modus  Vivendi  is  a  temporary  arrange- 
ment entered  into  for  the  purpose  of  regulating  a  matter  of  con- 
victing interests,  until  a  more  definite  and  permanent  arrangement 
*^*i  be  obtained  in  treaty  fonu.  Continues!  and  unquestioned 
P'^actico  supports  the  doctrine  that  those  modi  vivendi  may  be 
^^tered  into  by  the  President  without  consulting  the  Senate.'^ 

»   202.  International  Agreements  Entered  into  by  the  President 

under  His  Military  Powers. 

In  the  exercise  of  his  powers  as  Commander-in-Chief  of  the 

^^Ttiy  and  navy  the  President  of  the  United  States,  from  both 

J  ^^^essity   and  convenience,   is  often  called   upon   to  enter   into 

^^^ftngements  which   are  of  an   international  character.      These 

*>iiVentions  do  not  require  the  approval  of  the  Senate.     A  con- 

^  For  uistttocea  of  Piodi  vivendi^  see  Jlutler,  I,  p.  360^  note. 
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ipiciioiis  fftiufupia  of  intomstioiiil  ignxsiuentB  Ihxu  cntnnBd  into 
is  Ae  ptotDooI  signed  at  Pddn  in  1901,  to  iriiich  lefierenee  li« 
dresdy  been  made.  All  i«otocoIa  of  agreement  entered  into  far 
the  purpose  of  f nmisfaing  a  basis  fw  treaties  of  pesoe^  ai  for 
example,  the  Protocol  of  1898  with  9psniy  eome  mider  diis  had. 
So  do  all  conrentions  proTiding^  in  time  of  war  finr  an  snus^ 
or  the  exchange  of  prisonersi  eCe. 

The  President's  military  powers  exist  in  times  of  pesos  m 
wdl  as  during  war.  And  tilras,  in  1817^  the  President,  withoit 
obtaining  the  advice  and  consent  of  the  Senate,  was  aUe^  hj  aa 
exchange  of  diplomatic  notes,  to  arrange  wiHi  England  rcgarfiag 
the  number  of  Tessds  of  war  to  be  kept  bj  the  two  powen  upos 
the  Great  Lakes.  So  also,  upon  hb  own  discratton,  the  Fieridnk 
is  able  to  send  American  Tessds  of  war  to  whatever  ports  he  sea 
fit,  iriiether  for  die  purpose  of  friendlj  visity  of  furnishing  pro- 
tection to  American  citizens  or  their  proipertyy  or  of  mskiiig  t 
^  demonstration  '^  in  order  to  obtain  desired  action  on  the  psrtsf 
the  State  thus  overawed. 

§  903.  International  Agreementa  Bntered  Into,  or  Actkm  Tdn 

by  the  President,  by  Virtue  of  Authority  Granted  Him 

by  Treaties  Previously  Ratified. 

The  preceding  sections  have  ccmsidered  the  power  of  the  Piesr 

dent  to  enter  into  international  agreements,  and  to  take  action 

with  reference  to  matters  of  an  international  character,  by  virtue 

of  powers  inherent  in  him  either  as  the  Chief  Executive  of  the 

Xation  or  as  constitutional  Commander-in-Chief  of  the  armv  and 

navy.    We  turn  now  to  a  consideration  of  treaty-making  powen 

which  may  constitutionally  be  exercised  by  him,  without  in  each 

instance  obtaining  the  advice  and  consent  of  the  Senate,  by  virtue 

of  general  authority  given  to  him  in  treaties  previously  entered 

into  and  approved  by  the  Senate. 

This  question,  which  is  one  of  both  political  expediency  and  of 
constitutional  law,  received  thorough  discussion  both  in  Congren 
and  the  press  in  connection  with  the  general  treaties  of  arbltrar 
tion  which  were  agreed  upon  in  1904  and  1905  between  Secretaiy 
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Off  State  Hay  in  behalf  of  the  United  StateS|  and  the  foreign  min- 
isters of  various  other  countries. 

At  The  Hague  Conference  in  IS 99  an  attempt  was  made  to 
proTnde  for  obligatory  arbitration  in  certain  cases.  This  failed, 
but  by  Article  XVI  it  was  declared  that:  "In  que.stions  of  a 
jti^licial  eharacter,  and  especially  in  questions  regarding  the 
inte'Tpretation  and  application  of  international  treaties  or  con- 
rexitrions,  arbitration  is  recognized  by  the  Signatory  Powers  as  the 
most  efficacious  and  at  the  same  time  the  most  equitable  method 
of  deciding  controversies  which  have  not  been  settled  by  diplo- 
ma Ttic  methods;"  and  article  XX  provided  for  the  establishment 
of  *•  a  permanent  Court  of  Arbitration,  accessible  at  all  times,  and 
acting,  unless  otherwise  stipulated  by  the  parties,  in  ai^cordance 
with  rules  of  procedure  included  in  the  present  convention/'  to 
which  resort  might  be  had  for  the  settlement  of  disputes  which 
diplomatic  methods  had  failed  to  adjust  In  addition  to  these 
pi^\nsion3,  by  Article  XIX  of  The  Hague  Conv^ition  the  Signa- 
tory Powers  reserved  the  right  to  enter  into  general  or  particu- 
iur  treaties  providing  for  obligatory  arbitration  with  reference  to 
*^ch  subjects  as  they  might  think  advisable, 

I^  1903,  by  a  treaty  signed  at  London,  October  14th,  France 

*1  England  agreed  in  the  future  to  submit  to  The  Hague  Tribu- 

^    certain  specified  classes  of  questions.     Article  II   provided 

that    "Dans  chaque   ms   particiilier,   les   llauies  Parlies   Con- 

^^antes,  avani  de  s^addresser  a  la  Cour  fermanante  d'arbiirage, 

p^^ront  vn  compromis  special^  delermmani   Fob  jet   du   liiige^ 

\    ^ntejidue  des  pouvoirs  des  arhitrcs/'    This  Anglo-French  treaty 

^^^Hie  the  model  for  a  number  of  treaties  between  other  Euro- 

■^F^^   nations,  as  well  as  for  ten  arbitration  treaties  negotiated 

^W  ilr.  Hay  in  1004-1905,  and  submitted  to  the  Senate  for  its 

-The  first  two  articles  of  the^e  treaty  projects  read  as  follows: 
*Vrticlo  I.     Differences  which  may  arise  of  legal  nature,  or 
^  *^ting  to  the  interpretation  of  treaties  existing  between  the  two 
^^^racting  parties,  and  whirb  it  may  not  have  been  possible  to 
ctle  by  diplomacy,  shall  be  referre^l  to  the  permanent  court  of 
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arbitration  established  at  Tbe  Hague  by  the  convention  of  the 
20th  of  July,  1S99,  providec],  nevertheless^  that  they  do  not  affect 
the  vital  interests,  the  independence  or  the  honor  of  the  two  con- 
traetiiig  States,  and  do  not  concern  the  interests  of  third  parties." 

"Article   11.     In   each   individual    case    the   high   contracting 
parties,  before  appealing  to  tlie  permanent  court  of  arbitration^ 
shall  conclude  a  special  agreement  defining  clearly  the  matter  i 
dispute  and  the  scof>e  of  the  powers  of  the  arbitrators,  and  fixin; 
the  periods  for  the  formation  of  the  arbitral  tribunal  and  th( 
several  stages  of  the  procedure/' 

In  the  Senate  objection  developed  to  the  provision   that  th»^ 
definition  of  the  matter  in  dispute  and  the  fixing  of  the  powe 
of  the  arbitrators  should  be  "  by  special  agreements,"  which, 
terminology  would  imply,  might  be  entered  into,  in  each  case, 
the  President  without  consulting  the  Senate.     That  body,  ther 
fore,    amended    the    treaty    projects    by    substituting    the    wo] 
"  Treaty  "  for  the  word  "Agreement."    The  effect  of  this  chi 
was,  of  course,  to  midve  it  necessary  to  obtain  the  approval  a^z=^-T( 
consent  of  the  Senate  to  each  and  every  proposition  that  mi^^^lt 
thereafter  arise  for  submitting  a  dispute  to  arbitration,  even  rW      f~n 
such  propositions  were  clearly  within  the  scope  of  Article  I  of  l^Htle 
treaties  which  Secretary  Ilay  had  negotiated.     President  Roc^^^e^ 
velt  holding  that  thus,  in  any  event,  a  special  treaty  would  h^i^^-Te 
to  bo  negotiated  and  approved  by  the  Senate  before  a  mat— --"trcr 
could  be  submitted  to  arbitration,  declared  that  the  ratifieatioi^^        ^ 
the  so-called  general  arbitration   treaties  which   the  Senate  K-^^J 
amended,  would  aehieve  nothing,  and  declined  to  submit  thi*^^*^^^* 
as  thus  amended,  to  the  foreign  countries  concerned,  for  tki^-^^^ 
apjiroval,  and  the  whole  project  was,  for  the  time  being  at  te  ^^-^^ 
abandoned. 

I     With  the  policy  or  impolicy  of  the  Senate's  refusal  explic^i   -^ 
to  endow  the  Executive  with  the  authority  by  "  special  ag^^^ 
ments  "  to  submit  to  arbitration  before  The  Hague  tribunal 
matters  coming  within  the  tenns  of  the  ten  arbitration  trem^^^^ 
negotiated  by  .Secretary  Hay,  a  treatise  on  Constitutional  La"«^^   ^ 
not  eoncerneti.     As  regards,  however,  the  point  made  by  som^     ^' 
I 
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tile  Senators  that  the  delegation  of  such  authority  to  the  President 
would  not  be  constitutional,  it  may  be  said  that  both  judicial 
precedents  and  previous  practice  of  the  Senate  itself  support  in 
principle  the  treaties  in  question. 

There  have  been  numerous  instances  in  which  the  Senate  has 
approved  treaties  providing  for  the  gnbmission  of  specific  matters 
to  arbitration,  leaving  it  to  the  President  to  determine  exactly  the 
foraj  and  scope  of  the  matter  to  he  arbitrated  and  to  appoint  the 
arbitrators*  Professor  J.  B.  Moore,  in  the  article  to  which  refer- 
ence has  already  been  made,  enumerates  thirty-nine  instances  in 
'wh.ich  provision  has  thus  been  made  for  the  settlement  of  pecu- 
niary claims.  Twenty  of  these  were  claims  against  foreign  gov- 
ernments; fourteen  were  claims  against  both  governments,  and 
five  against  the  United  States  alone,^^ 

Notwithstanding  the  defeat  of  the  Hay  treaties  in  1905,  the 
I^i'esident  still  has,  by  "virtue  of  The  Hague  Convention  itself,  a 
considerable  power  upon  his  own   initiative  of  referring  many 
matters  of  international  dispute  to  the  Permanent  Court  of  Arbi- 
tration at  The  Hague  or  to  arbitral  commissions  specially  created, 
*s  provided  for  in  that  instrument    As  we  have  already  seen,  the 
"resident,  by  reason  of  his  control  of  all  diplomatic  relations,  has 
^^^siderable  power   to   refer   to   arbitration  matters   of   dispute 
^^if^h  he  is  unable  to  settle  through  the  ordinary  diplomatic  chan- 
^^Is,    And,  in  the  exercise  of  this  discretion,  he  can,  of  course, 
^^f^T  claims,  especially  those  of  a  pecimiary  nature,  and  ques- 
^^^s  of  treaty  interpretation  to  the  tribunals  established  or  pro- 
^^<3od  for  by  The  Hague  Conventiom     Thus,  without  consulting 
/^*^li  the  Senate,  ho  referred  the  Pious  Fund  controversy  with 
^^Xico  to  The  Hague  Tribunal.'^ 

-^fiide  from  any  other  treaty  agreements,  there  seems  to  be 
^^^^  question  as  to  the  extent  of  the  President's  powers  under 

^*  J^oUiical  Science  Quarterlif,  XX,  403< 

^^  It  ia  to  be  obijerved,  however,  that  at  tho  time  the  Pious  Fund  matter 

r^^^*    by   the   President,  with   the  consent  of  Mexico,   referred   to  Tlie   Hague 

*l^unttl  tliere  was  a  sub-^isting  treaty  between  this  country  anti  ^lexico  — 

^tx^aty  which,  of  course,  had  had  the  approval  of  the  Senate  —  providing  for 
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The  Hague  Convenrion.  Ex-Secretary  of  State  John  W.  Foster 
has  said :  ""^  I  apprehend  that  should  our  government  decide  to 
refer  any  dispute  with  a  foreign  government  to  The  Hagne  Tri- 
bunal, President  Roosevelt,  or  whoever  should  succeed  him,  would 
enter  into  a  convention  with  the  foreign  government,  very  care- 
fully setting  forth  the  question  to  be  arbitrated,  and  submit  tkit 
convention  to  the  Senate  for  its  advice  and  consent.  K  I  red 
the  Constitution  of  the  United  States  and  The  Hague  Convention 
aright,  such  would  be  the  only  course  {>ermissible  by  those  instnh 
ments.''^ 

To  much  the  same  effect  is  the  declaration  of  Mr.  F.  W.  Holls, 
who  was  the  Secretary  to  The  Hague  Conference.  He  says: 
^  The  appointment  of  a  Conmiission  of  Inquiry  having  no  further 
necessary  consequences  than  the  providing  for  each  party's  share 
of  necessary  expenses,  would  seem  to  be  within  the  ordinary 
diplomatic  functions  of  the  President  and  the  Department  of 
State  by  memorandum  or  protocol,  whereas  an  agreement  to  sub- 
mit any  question  to  a  court  of  arbitration,  the  decision  to  be 
binding  upon  the  parties,  must  necessarily  take  the  form  of  a 
treaty  requiring  the  constitutronal  co-operation  of  the  Senate."^ 

Up*>n  the  other  hand.  Judge  Simeon  E.  Baldwin  gives  as  his 
opinion  that:  ''The  Hague  Convention,  when  ratified  by  the 
Senate-,  t»ecaine  thus  a  standing  warrant,  or,  so  to  speak,  a  power 
of  a*:-rr-ey.  from  the  United  States  to  the  President,  to  submit 
such  international  controversies  as  he  might  think  fit  to  the 
ultimate  lieoision  of  the  International  Court  of  ArbitratioiL"  ^ 

§  204«  International  Agreements  Elntered  Into,  or  Action  Tdrea 
by  the  President,  by  Virtue  of  Authority  Granted  Him 
by  Congressional  Statute. 

In  many  instances  Congress  has,  by  statute,  authorized  the 
Ext<'utive  t'j  perform  acts  of  an  international  character,  that 
15,  acts  wiih  vrhich  other  countries  have  been  directly  concerned 

♦"  Vol*:  L<J.r  Journal.  XI.  p.  69. 

:*  r/.r  Pricr  Ccr.r.rcnrc  nt  The  Hague,  p.  216. 

15  Yck  Rcvieic.  IX.  p.  415. 
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Under  such  authorization,  numerous  international  postal  arrange- 
ments have  been  entered  into.  Thus  by  act  of  1872,  Congress 
declared  that  "  for  the  purpose  of  making  better  postal  arrange- 
ments with  foreign  countries,"  the  Postmaster-General,  acting 
under  the  advice  of  the  President,  might  "  negotiate  and  conclude 
postal  treaties." 

In  a  similar  manner,  that  is,  imder  congressional  sanction,  the 
President  has  negotiated  and  entered  into  agreements  with 
foreign  countries  with  reference  to  copyrights  and  trademarks. 
Various  other  congressional  acts  of  this  character,  as,  for  ex- 
ample, that  of  1901,  whereby  the  President  was  authorized  to 
lease  coaling  stations  from  Cuba,  might  be  mentioned,  but  the 
most  important  of  these  and  the  only  ones  which  need  discussion 
are  those  authorizing  action  with  reference  to  the  tariff  laws. 

Since  the  first  years  under  the  Constitution,  Congress  has  pur- 
sued the  policy  of  giving  to  the  President  a  considerable  execu- 
tive discretion  in  the  application  and  enforcement  of  its  laws 
governing  commercial  intercourse  with  foreign  countries.  Of 
this  character  was  the  Embargo  Act  of  1794,  the  act  of  1799 
governing  commercial  intercourse  with  France,  the  Non-importa- 
tion Act  of  1806,  the  Non-intercourse  Acts  of  1809  and  1810, 
the  acts  of  1815  and  1830  as  to  tonnage  and  other  dues,  the  act 
of  1866  as  to  the  non-importation  of  cattle  and  hides,  and  the 
acts  of  1815,  1824,  1828,  1886,  1888,  and  1897  with  reference 
to  the  suspension  of  discriminating  duties.'^  All  of  these  acts 
provided  that  whether  or  not  they  should  go  into  effect  should  be 
at  the  discretion  of  the  President. 

By  section  3  of  the  act  of  1890  (the  so-called  McKinley  Act) 
it  was  provided :  "  That  with  a  view  to  secure  reciprocal  trade 
with  countries  producing  the  following  articles,  and  for  this  pur- 
pose, on  and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-two,  whenever  and  so  often  as  the  President  shall  be  satis- 
fied that  the  government  of  any  country  producing  and  exporting 
sugars,  molasses,  coffee,  tea,  and  hides,  raw  and  imcured,  or  any 
of  such  articles,  imposes  duties  or  other  exactions,  upon  the  agri- 
it  Cf.  J.  B.  Moore  in  Political  Science  Monthly,  XX,  p.  395. 
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cultaral  or  other  products  of  the  United  States,  which  in  Tiew 
of  the  free  introduction  of  snch  sugar,  molasses,  coffee,  tea  and 
hides  into  the  United  States,  he  may  deem  to  be  redproeallj 
unequal  and  unreasonable,  he  shall  have  the  power  and  it  shall 
be  his  duty  to  suspend,  by  proclamation  to  that  effect,  the  pnm- 
sioDs  of  this  act  relating  to  the  free  introduction  of  such  sugar, 
molasses,  coffee,  tea  and  hides,  the  production  of  such  coimtiy, 
for  such  time  as  he  shall  deem  just,  and  in  such  case  during  gnch 
suspension  duties  shall  be  levied,  collected  and  paid  upon  sugar, 
molasses,  coffee,  tea  and  hides,  the  product  of  or  exported  from 
such  designated  country,  as  follows.'* 

This  section  had  been  put  in  the  McKinley  Act  with  a  view 
to  securing  reciprocal  commercial  agreements  with  foreign 
powers,  and  ten  such  tariff  arrangements  were  effected  by  the 
President  by  means  of  an  exchange  of  diplomatic  notes  simply. 
These  agreements  remained  in  force  until  the  enactment  in  1894 
of  the  Wilson-Gorman  Act. 

The  constitutionality  of  this  action  under  the  act  of  1890  was 
contested  on  the  ground  that  it  amounted  to  a  del^ation  by  Con- 
gress to  the  President  of  a  portion  of  its  legislative  power;  bnt 
the  Supreme  Conn  in  Field  v.  Clark''  held  the  provision  valid." 

By  the  third  section  of  the  Tariff  Act  of  1S07  (the  Dingley 
Act  s  the  President  was  authorized  to  enter  inti3  reciprocity  agree 
ments  with  foreign  countries  with  respect  to  certain  enumerated 
articles,  whereby  in  return  for  concessions  obtained  from  other 
C"v:i.:ries,  equivalent  cc»ncessions  were  to  be  granted  by  the  United 
States.  Under  the  authority  thus  granted  a  number  of  reciproc- 
ity agreements  were  neg»jtiated  and  promulgated  by  the  President 

SeL-ticn  4  of  this  act  of  1S97  also  provided  for  reciprocity 
treaties  which  sh-uld  be  approved  by  Congress,  This  section 
will  reeive  cc-nsiderarion  in  the  next  section.'* 

-  143  U.  S.  €4?:  12  S;:p,  Cx.  Bfp.  495:  36  L.  cd.  2»4. 

'>  Sf^  C-ivtcr  LXV  in  "»i:cb  the  dele^lioD  of  l^flatiTe  power  is  di?oii«5<Kl. 

*-J  Tie  re  iAT-^  S?«rr  scz:*  insiArces  cf  iDtematioiMil  agreements  entered  into 
b\  :Ji<  P^c-*:Icr:  with-ru:  tbe  airice  and  eonjent  of  the  Senate,  and  with- 
vu:  duir.:r::^:::z  rv  sfciase  rotTious  treaty  or  itatiite,  which  cannot  be  grouped 
urier   azv   cae   cf   i^^  preeeding  heads  WMmtkmtd  m   this  chapter.    Iliiis, 
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§  205.  Eattradition. 

The  greatly  prepon-derant  weight  of  opinion  is  that,  in  the 
absence  of  authority  expressly  given  him  by  treaty  or  statute, 
the  President  has  not  the  constitutional  right  to  extradite  to  a 
foreign  country  a  fugitive  to  this  country.^  The  single  instance 
in  which  the  President  has  extradited  without  such  authority 
expressly  conferred  upon  him  is  the  surrender  to  Spain  by  Lin- 
coln in  1864  of  one  Arguelles. 

Whether  or  not  Congress  has  the  power  by  statute  to  authorize 
the  President  to  extradite  fugitives  to  countries  with  which  the 
United  States  has  no  subsisting  treaty  upon  the  subject  is  not 
certain,  as  there  has  been  no  instance  of  the  exercise  of  such 
power.  Eeasoning  upon  general  principles,  however,  there  would 
seem  to  be  no  constitutional  objection  to  such  legislation.^' 

for  example,  in  1850  Great  Britain  ceded  to  the  United  States  a  reef  in 
Lake  Erie  upon  condition  that  the  United  States  would  engage  to  erect  there- 
upon a  lighthouse  and  maintain  it,  and  agree  to  erect  no  fortifications  there- 
upon. This  engagement  the  President  made  without  consulting  the  Senate, 
and  the  cession  was  made,  and  later.  Congress  having  appropriated  the  funds, 
a  lighthouse  was  constructed. 

»C/.  Moore,  Exiraditum, 

u  Cf.  Butler,  f  435. 
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CHAPTEBJ^XIV, 

CONGRESSIONAL  LEGISJLATION   FOR   THE    ENFOBCEMENT  OF 

TREATIES. 

§  206.  Treaties  Cannot  Appropriate  Money. 

Though  all  treaties,  as  declared  by  the  Const! tation,  are  parts  of 
the  supreme  law  of  the  land,  they  are  not  always,  in  whole  or  in 
part,  self -executory ;  but  require,  in  order  to  be  put  into  foil 
force  and  effect,  ancillary  legislative  action.  Especially  is  tliis 
legislative  assistance  required  when  an  expenditure  of  money  is 
called  for.  The  treaty-making  power  is  able  to  obligate  the 
United  States  internationally  to  the  payment  of  sums  of  moneT, 
but  is  not  able  itself  to  appropriate  from  the  United  States  treas- 
ury the  amounts  called  for,  or  compel  the  legislature  to  provide 
for  their  payment. 

The  question  as  to  the  obligation  of  Congress,  morally  or 
legally,  to  appropriate  moneys,  the  payment  of  which  by  the 
United  States  is  called  for  by  agreement  entered  into  with  foreign 
countries  by  the  treaty-making  power,  arose  in  1796  in  counec- 
tion  with  Jay's  treaty,  which  had  been  negotiated  in  1794  and 
ratitied  in  1705.  The  treaty  having  been  communicated  to  the 
House  of  Representatives  in  order  that  the  moneys  called  for  by 
it  might  be  appropriated,  Gallatin  and  other  members  urged  that 
the  House,  before  passing  the  appropriation  asked  fur,  was 
entitled  to  see  all  the  papers  in  the  executive  department  relatiDg 
to  the  treaty  in  order  that  it  might  then  pass  upon  the  question 
of  its  merits,  and  refuse  or  consent  to  the  appropriation  as  should 
to  the  House  seem  fit.  A  resolution  calling  upon  the  President 
for  the  papers  was  adopted,  but  Washington,  not  wishing  to  create 
a  precedent,  refused  obedience  to  it,  claiming  that  the  House, 
being  no  part  of  the  treaty-making  .power,  was  not  entitled,  of 
right,  to  see  the  documents  in  question. 

JclTerson,  in  a  letter  to  Monroe,  stated'  the  position  as  follow?: 

1  Works,  IV,   134. 
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"We  conceive  the  constitutioiial  doctrme  to  be  that  though  the 
President  and  Senate  have  the  general  power  of  making  treaties, 
jet  wherever  they  include  in  a  treaty  matters  confided  by  the  Con- 
»titiition  to  the  three  branches  of  legislature,  an  act  of  legislation 
will  be  requisite  to  confirai  these  articles,  and  that  the  House  of 
Representatives,  as  one  branch  of  the  legislature,  are  perfectly 
free  to  pass  the  act  or  to  refuse  it,  governing  themselves  by  their 
own  judgment  whether  it  is  for  the  good  of  their  constituents  to 
let  the  treaty  go  into  effect  or  not*  On  the  precedent  now  to  be 
set  -will  depend  the  future  construction  of  our  Constitution,  and 
whether  the  powers  of  legislation  shall  be  transferred  from  the 
President,  Senate,  and  House  of  Reiiresentatives,  to  the  Presideot 
and  Senate,  and  Pianiingo,  or  any  other  Indian,  Algerine  or 
other  chief." 

Washington,  in  his  special  message  refusing  compliance  with 
the   request  of  the  House's  resolution,  said:    **  Having  been   a 
member  of  the  general  convention,  and  knowing  the  principles  on 
wbieh  the  Constitution  %va9  formed,  I  have  ever  entertained  but 
one  opinion  on  this  subject;  and  from  the  first  establishnieut  of 
the  government  to  this  moment  my  conduct  has  exemplified  tliat 
<^pi^ion,  that  the  power  of  making  treaties  is  exclusively  vested 
^   the  President,  by  and  with   the  advice  and  consent  of  the 
senate,  provided  two-thirds  of  the  Senators  present  concur;  and 
tbat  every  treaty  so  made  and  promulgated  thenceforward  became 
law  of  the  land.     It  is  thus  that  the  treaty-making  power  has? 
"^  Understood  by  foreign  nations,  and  in  all  the  treaties  made 
^^^h.  them,  we  have  declared,  and  they  have  believed,  that,  wheu 
^^^ified  by  the  President,  with  the  advice  and  consent  of  the 
^E^fite,  they  become  obligatory.     .    .    .    As,  therefore,  it  is  per- 
^B^*^y  clear  to  my  miderstanding  that  the  assent  of  the  House  of 
^ppi'esentatives  is  not  necessary  to  the  validity  of  a  treaty ;  as  the 
y^aty  with  Great  Britain  exhibits  in  itself  all  the  objects  requir- 
es legislative  provision,  and  on  these  the  papers  called  for  can 
"^<^^  no  light;  and  as  it  is  essential  to  thr  due  administration  of 
ae    provemment  that  the  boundaries  fixed  by  the  Constitution 
^^Ween  the  diflferent  departments  should  be  preserved,  a  just 
31 
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regard  to  the  Constitntioii  and  to  the  dntr  of  my  office,  under 
all  the  circnmstances  of  this  case,  forbids  a  compliance  with  joor 
request^* 

After  some  discussion,  the  House  receded  from  its  portion 
and  passed  the  laws  and  appropriations  necessary  for  earning 
the  treaty  into  effect. 

When  the  question  of  purchasing  Louisiana  came  up,  Jeffe^ 
son,  in  conformity  with  his  views  stated  in  the  letter  to  Monroe, 
at  first  proposed  to  submit  the  treaty  to  both  Houses  of  Congress. 
He  later  decided,  however,  to  submit  it  to  the  Senate  only,  but 
informed  the  House  that  as  soon  as  the  treaty  should  be  approved 
by  the  Senate,  it  would  be  submitted  to  Congress  "  for  the  eIe^ 
cise  of  their  functions  as  to  those  conditions  which  are  within 
the  powers  vested  by  the  Constitution  in  Congress."  And,  afier 
the  treaty  had  been  approved  and  ratified,  he  sent  it  to  Congress 
saying :  "  You  will  observe  that  certain  important  conditions  can- 
not be  carried  into  execution  but  with  the  aid  of  the  legislature." 
These  legislative  measures  were  enacted,  but  without  any  explicit 
statement  of  the  principle  which  the  House  had  urged  in  1790.* 

The  question  was  again  discussed  in  connection  with  the  appro- 
priation called  for  in  the  treaty  of  1807  purchasing  Alaska  from 
Russia.  After  some  debate,  the  House  appropriated  the  mooev, 
but  prefaced  the  act  with  the  assertion  that  '*  the  subjects  era- 
braced  in  the  treaty  are  among  those  which  by  the  Constitution 
are  submitted  to  Congress  and  over  which  Congress  has  juri?- 
dictiou;  and  for  these  reasons  it  is  necessary  that  the  consent  of 
Coiigress  should  be  given  to  the  said  stipulations,  before  the  same 
can  have  full  force  and  effect." 

The  Senate  objected  to  this  statement,  and,  after  hanng 
referreil  the  matter  to  a  conference  committee,  the  following  ccm- 
promise  declaration  was  agreed  upon:  "Whereas,  the  PresiJent 
uf  the  United  States  has  entered  into  a  treaty  with  the  Emperor 
of  liussia,  .  .  .  and  whereas  said  stipulations  cannot  be  ca^ 
ried  into  full  force  and  effei^-t,  except  by  legislation  to  which  the 

2C7.  Moore,  International  Law  Digest,  V,  i  759. 
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consent  of  both  Houses  of  Congress  is  necessary;  therefore  be  it 
resolved,  etc."* 

What  has  been  said  r^arding  the  power  of  Congress  to  refuse 
to  appropriate  moneys  for  the  payment  of  which  the  United 
States  has  been  obligated  by  the  treaty-making  power  applies 
with  equal  force  to  whatever  other  legislation  may  be  required 
in  order  to  put  a  treaty  into  full  force  and  effect 

Though,  as  is  seen  from  the  foregoing,  it  cannot  be  said  that 
precedent  has  established  the  doctrine  one  way  or  the  other,  it  is 
quite  clear  that  whatever  moral  obligation,  as  a  matter  of  good 
faith,  or  principle  of  expediency,  may  urge  Congress  to  pass 
appropriation  or  other  laws  required  for  putting  into  full  force 
and   effect  agreements  entered  into  by  the  treaty-making  power, 
there  is  no  constitutional  means  by  which,  in  case  of  refusal,  such 
^^islation  may  be  compelled;  nor  is  there  any  constitutional  right 
^^   the  part  of  the  executive  or  judicial  branches  of  the  Federal 
Government  to  supply  the  lacking  legislation.    A  treaty  is  by  the 
Constitution  declared  to  be  a  law  of  the  land,  and  where  its  pro- 
visions operate  directly  upon  a  subject,  it  may  be  enforced  as  such 
^^ithout  further  legislative  sanction.     But  where  the  treaty  is  not 
^'^i'Us  directly  executory,  the  executive  and  judicial  departments 
^"^^Qt  wait  until  Congress  has  enacted  the  necessary  legislation, 
^stice  McLean  declares:    '*A  treaty  is  the  supreme  law  of  the 
^^<i  in  respect  of  such  matters  only  as  the  treaty-making  power, 
^'^^tliout  the  aid  of  Congress,  can  carry  into  effect.     Where  a 
^^^ty  stipulates  for  the  payment  of  money  for  which  an  appro- 
P'^^^tion  is  required,  it  is  not  operative  in  the  sense  of  the  Con- 
^^^tixtion.     Every  foreign  government  may  be  presumed  to  know 
"^^"t  so  far  as  the  treaty  stipulates  to  pay  money  the  l^islative 
*^^^<ition  is  required.''* 

In  Foster  v.  Xeilson*^  Chief  Justice  Marshall  with  reference 
^^  tJie*  l^al  character  of  a  treaty,  as  fixed  by  United  States  Con- 
^^xational  Law,  says:    "Our  Constitution  declares  a  treaty  to 

*  ^or  other  discussions  in  Congress  upon  this  subject,  see  Butler,  Chapter  X. 
-fc^^     ^dcLean,  Conatitntional  Laic,  p.  347.    As  to  whether  the  last  statement  of 
^^^•can  is  correct  or  not,  see  post,  Section  221. 
^  ^  Pet.  253;  7  L.  ed.  416. 
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be  the  law  of  the  land.  It  is,  consequently^  to  be  regarded  in 
courts  of  justice  as  equivalent  to  an  act  of  the  legislature,  when- 
ever it  ojjerates  of  itself  without  aid  of  any  legislative  protiaion. 
But  when  the  terms  of  the  stipulation  import  a  contract  —  when 
either  of  the  parties  engages  to  perform  a  particular  act —  the 
treaty  addresses  itself  to  the  political,  not  to  the  judicial  depan- 
ment ;  and  the  l^slature  must  execute  the  contract  before  it 
can  become  a  rule  for  the  court"* 

§  207.  Congress  May  by  Statute  Abrogate  Treaties. 

As  has  been  said,  treaties,  so  far  as  they  are  self-executory,  aie 
the  supreme  law  of  the  land,  and  in  this  respect  rest  upon  t 
jilane  of  equality  with  acts  of  Congress.  But  upon  no  higher 
plane.  Kesultiug  from  this,  it  has  been  held  in  a  number  of  wdl 
considered  cases  that  an  act  of  Congress  operates  to  repeal  or 
annul  prior  treaty  provisions  inconsistent  with  it. 

In  Edye  v.  Kobertson/  after  reviewing  various  cases,  the  court 
say:  '*A  treaty,  then,  is  a  law  of  the  land  as  an  act  of  Congras 
is,  whenever  its  provisions  present  a  rule  by  which  the  rights  of 
the  private  citizen  or  subject  may  be  determined.  And  whai 
such  rights  are  of  a  nature  to  be  enforced  in  a  court  of  justice, 
that  court  resorts  to  the  treaty  for  a  rule  of  decision  for  the  case 
befure  it,  as  it  would  to  a  statute.  .  .  .  But  even  in  tliia 
aspect  of  the  case,  there  is  nothing  in  this  law  which  makes  if 
irrepealable  or  unchangeable.  The  Constitution  gives  it  no 
su[)eriority  over  an  act  of  Congress  in  this  res}>ect  which  may  be 
repealed  or  moditied  by  an  act  of  a  later  date.  Xor  is  there  any- 
thing in  its  essential  character  or  in  the  branches  of  the  govern- 

6  See  also  United  States  v.  Percheman,  7  Pet.  51;  8  L.  ed.  604,  and  GardaT. 
Leo,  12  IVt.  oil :  9  L.  ed.  117G.  **  If  Congress  .  .  .  does  not  choose  to  cany 
out  a  treaty  or  it  it  prefers  to  violate  one,  citizens  of  the  United  States,  or 
even  sul.jtH?ts  of  fon-ign  powers,  seeking  relief  in  our  courts,  may  not,  in  tlut 
niann<r.  be  able  to  obtain  redress  for  evils  arising  from  the  failure  of  the  goT- 
eri.ment  of  the  United  States  to  comply  with  treaty  stipulations.  The  courts 
are  bound  by  the  laws  enacted  by  Congress,  and  cannot  declare  them  either 
UT'.j.mstiruti»>nal  or  inoperative  because  they  violate  national  contracts  or 
naioTuil  gi>od  faith  and  honor."     Butler.  I,  §§  451,  315. 

TlKadmoney  Cases,  112  U.  S.  580;  5  Sup.  Ct.  Rep.  247;  28  L.  ed  798. 
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ment  by  which  the  treaty  is  made,  which  gives  it  this  superior 
sanctity.  ...  In  short  we  are  of  the  opinion  that,  so  far  as 
a  treaty  made  by  the  United  States  with  any  foreign  nation  can 
become  the  subject  of  judicial  cognizance  in  the  courts  of  this 
country,  it  is  subject  to  such  acts  of  Congress  as  Congress  may 
pass  for  its  enforcement,  modification  or  repeal." 

The  doctrine  thus  unqualifiedly  stated  has  been  repeatedly 
followed  in  later  cases.®  Especially  strong  is  the  Chinese  Exclu- 
sion Case,  Chae  Chan  Ping  v.  United  States.® 

§  208.  Whether  the  Treaty-Making  Power  may  Modify  or  Re- 
peal Laws  Enacted  by  Congress.'^ 

To  Congress  is  given  the  power  by  the  Constitution  to  legis- 
late with  reference  to  certain  matters.  We  have  already  learned 
that  by  statute  the  President  has  been  authorized  in  a  number  of 
instances  to  enter  into  international  agreements  for  the  regulation 
of  certain  matters  within  the  legislative  control  of  Congress.  We 
have  now  to  examine  whether,  without  congressional  direction  or 
permission,  it  is  competent  for  the  treaty-making  power  to  regulate 
a  matter  which  it  is  within  the  legislative  power  of  Congress  to 
control;  or,  by  international  agreements,  to  alter  arrangements 
which  Congress  has  by  statute  already  established. 

That  the  treaty-making  power  extends  to  subjects  within  the 
ordinary  legislative  powers  of  Congress  there  can  be  no  doubt* 

s  Butler,  op.  cit.  II,  86,  cites  the  following  cases  in  which  acts  supersed- 
ing prior  treaties  in  conflict  with  them  have  been  sustained  by  the  Supreme 
Court:     United  States  v.  McBratney,  104  U.  S.  621;  26  L.  ed.  869;  Chew 
Heong  V.  United  States,  112  U.  S.  536;  5  Sup.  Ct.  Rep.  255;  28  L.  ed.  770 
Ward  V.  Race  Horse,  163  U.  S.  604;  16  Sup.  Ct.  Rep.  1076;  41  L.  ed.  244 
Draper  v.  United  States,  164  U.  S.  240;  17  Sup.  Ct  Rep.  107;  41  L.  ed.  419 
Thomas  v   Gay,  169  U.  S.  264;  18  Sup.  Ct  Rep.  340;  42  L.  ed.  740;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698;  13  Sup.  Ct  Rep.  1016;  37  L.  ed. 
905;  Chinese  Exclusion  Cases,  130  U.  S.  581;  9  Sup.  Ct.  Rep.  623;  32  L.  ed. 
1068;  La  Abra  Silver  Mining  Co.  v.  United  States,  175  U.  8.  423;  20  Sup. 
Ct  Rep.  168;  44  L.  ed.  223;  United  SUtes  v.  Que  Lim,  176  17.  S.  468;  20 
Sup.  Ct  Rep.  415;  44  L.  ed.  544. 

9  130  U.  S.  581;  9  Sup.  Ct  Rep.  623;  32  L.  ed.  1068. 

10  For  a  very  full  account  of  discussions  of  this  lubject  hL  OoBgreBS,  see 
Hinds'  Precedents  of  the  Houte  of  Repreaentativea,  Ghaptart  XLVIII  and 
XTJX. 
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That  is  to  say,  the  treaty-making  jwwer  is  fully  competent  to 
enter  into  agreements  with  foreign  powers  in  respect  to  those 
matters  which  are  binding  interaatiooally  upon  the  United  States. 
The  question  here  to  be  con^sidered  i:>^  hovverer,  whether  thedo 
international  compacts  become,  so  far  as  they  are  self-executing, 
immediately  binding  municipally^  that  is,  may  be  enforced  as 
law  in  our  courts.  The  Supreme  Court  has,  in  a  number  of 
instances,  declared  that  treaties  and  acts  of  Congress  stand,  as 
law,  upon  exactly  equal  planes,  and,  therefore,  that  the  later 
treaty  operates  to  supersede  the  earlier  law,  exactly,  as  w©  have 
seen,  the  later  law  has  the  effect  of  abrogating  a  prior  incon- 
sistent treaty.  Thus  in  Cherokee  Tobacco  Case''  the  court  say; 
"  The  effect  of  treaties  and  acts  of  Congress,  when  in  conflict, 
is  not  settled  by  the  Constitution.  But  the  question  is  not 
involved  in  any  doubt  as  to  its  proper  solution.  A  treaty  may  — - 
supersede  a  prior  act  of  Congress  (Foster  v,  Neilson,  2  Pet  253;^^-^ 
7  L,  ed^  415)  and  an  act  of  Congress  may  supersede  a  prioi 
treaty.  (Taylor  v.  Morton,  2  Curt  C.  C.  454;  The  ClintoB 
Bridge,  1  Wolv.  155.)" 

In  United  States  v.  Lee  Yen  Tai'^  the  court  declare:  *'  Tha 
it  was  competent  for  the  two  countries  by  treaty  to  have  super:«r-^ 
seded  a  prior  act  of  Congress  on  the  same  subject  is  not  to  b^ 
doubted;  for  otherwise  the  declaration  in  the  Constitution  tha« 
a  treaty,  concluded  in  the  mode  prescribed  by  that  instrument^ 
shall  be  the  supreme  law  of  the  land,  would  not  have  due  effec" 
As  Congress  may  by  statute  abrogate,  so  far  at  least  as  thr 
country  is  concerned,  a  treaty  previously  made  by  the  Unit^ 
States  with  another  nation,  so  the  United  States  may  by  trea^-^t 
supersede  a  prior  act  of  Congress  on  the  same  subject  In  Fost^ 
V.  Keilson  (2  Pet  253;  7  L*  ed.  415),  it  was  said  that  a  trea^^ 
was  *  to  be  regarded  in  courts  of  justice  as  equivalent  to  an 
of  the  l^slature,  whenever  it  operates  of  itself  without  the 
of  any  legislative  provision/  In  the  case  of  The  Cherolci=^^ 
Tobaooo  (11  WalL  616),  this  court  said  '  a  treaty  may  super3e=?d3 


nil  Wall,  610;  20  L.  ed.  227. 

18  185  U.  S.  213;   22  Sup.  Ct.  Rep.  629;   46  L.  cd.  878, 
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prior  act  of  Congress  and  an  act  of  Congress  may  supersede  a 
^prior  treatj.'     So  in  the  Uead  Money  Cases  (112  U,  S.  5 SO;  5 
_^i3Lip.  CL  Hep*  247;  2b  L,  ed.  7db)  this  court  said:    *  So  far  as  a 
reaty  made  by  tlie  United  States  with  any  foreign  nation  can 
come  the  subject  of  judicial  cognizance  in  the  courts  of  this 
3unlry,  it  is  subject  to  such  acts  as  Congress  may  pass  for  its 
3forcement,    moditication    or    repeal.'      xVgain,    in    Whitney   v. 
lubert^on  (124  U.  S.  1'jO;  8  Sup.  Ct  Rep,  456;  31  L.  ed.  S86) ; 
'By  the  Constitution  a  treaty  is  placed  on  the  same  footing,  and 
lade  of  like  obligation,  with  an  act  of  legislation.      Both  are 
declared  by  that  instrument  to  be  the  supreme  law  of  the  land, 
and  no  superior  efficacy  is  given  to  either  over  the  other.     When 
the  two  relate  to  the  same  subject,  the  courts  will  always  endeavor 
to  cf»nstrue  them  so  as  to  give  effei*t  to  both  if  that  can  be  done 
witliout  violating  the  language  of  either ;  but  if  the  two  are  incon- 
fiistent,  the  one  last  in  date  will  control  the  other,  provided  always 
that  the  stipulation  of  the  treaty  on  the  subject  is  self-executing.' 
(See  also  Taylor  v.  Jlorton,  2  Curt.  C*  C.  454,  Fed.  Cas,  No. 
13,799;  Clinton  Bridge  Case,  Woolw,  155,  Fed,  Cas,  No,  2,900; 
"Kopes  V.  Clinch,  8  Blatchf,  304,  Fed,  Cas.  No.  12,041 ;  2  Story, 
Const  §  1838.)     Nevertheless,  the  purpose  by  statute  to  abrogate 
a  treaty  or  any  designated  part  of  a  treaty,  or  the  purpose  by 
treaty  to  supersede  the  whole  or  a  part  of  an  act  of  Congress, 
must  not  be  liglitly  as^^umed,  but  must  appear  clearly  and  dis- 
tinctly from  the  words  used  in  the  statute  or  in  the  treaty/ '^^ 


9 


"See   also   Jolinaon   v.   Browne,  205    U.  S.   309 j    27   Sup.   Ct   Hep,   539; 
51  L.  ed,  816. 

Moore^   in   his  Digest  of  International  Law    (V*  370),  sajst      "A  treaty 
F^uming  it  to  be  made  conformably  to  the  Constitution  in  subBtance  and 
form,  htta  the  legal  effwt  of  r^^pealing  \itid*?r  the  general  conditions  of  the 
legal   doctrine  that  *  leges  pastcriores  priores  cantrorins  abrogant,'   all    pre- 
existing federal  law  in  conflict  with  it.  wh(*ther  unwritten  as  law  of  nationa. 
f  admiralty,  and  common  law,  or  written  a?  act«  of  Congress,     A  treaty, 
though   compHe  in   itaelf,  and   the  iin(|trt-3tioned    law   of  the   laml,   may   be 
ittexecutable  without  the  aid  of  an  act  of  Congress.     But  it  is  the  constitu- 
tional duty  of  Congress  to  pass  the  requisite  laws.     But  the  need  of  further 
gislation,   however,  does  not  affect  the  question  of  thi;   legal    force  of  the 
ty  ppr  «e.     Cuahing,  At    Oen.  1854   (6  Op.  2111).     See  also  Akerman,  At 
'tkn.  1870  (13  Op.  354), 


^ 
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In  fact,  however,  there  have  been  few  (the  writer  is  not  certa 
that   there  have  been  any)    inatances  in  which  a   treaty  ineoD 
sis  tent  with  a  prior  act  of  Congress  has  been  given  full  forego 
and  effect  as  law  in  this  country  without  the  assent  of  Con^e 
There  may  indeed  have  been  cases  in  which,  by  treaty »  certa^ 
jiction  has  been  taken  without  reference  to  e:?ci sting  federal  lav 
for  example,  where  by  treaty  certain  populations  have  bee 
collectively  naturalized,  but  such  treaty  action  has  not  operat 
to  repeal  or  annul  the  existing  law  upon  the  subject.     Fiirthe 
more,  with  specific  reference  to  commercial  arrangements  wilj 
foreign  powers,  Congress  has  explicitly  denied  that  a  treaty 
operate  to  modify  the  arran,^ements  which  it,  by  statute,  has  pr 
vided,  and,  in  actual  practice.  Congress  in  every  instance  su 
ceeded  in  maintaining  this  point. 

§  209.  Treaties  and  Revenue  Acts. 

There  would  seem  to  l>e  certainly  one  exception  to  the 
that  the  later  treaty  abrogates  the  prior  inconsistent  statute',  and 
this  is  in  reference  to  acts  for  raising  revenue.    The  Constitution 
expressly  declares  that  **  all  bills  for  raising  revenue  shall  ori 
nate  in  the  Ilouse  of  Representatives."'*     Strictly  interpret 
this  provision  might  be  held  to  apply  only  to  "  bills/^  that  is 
propositions  for  a  statute,  but  in  practice  the  spirit  of  the  clause 
has  been  followed  rather  than  its  exact  letter. 

In  1816  the  question  received  an  especially  careful  disenssi 
in  Congress  with  reference   to  a  convention  which  the   trea 
making  power  had  entered  into  in  1815  with  Great  Britain.    The 
house  passed  a  bill  specifically  enacting  in  detail  the  provision 
of  the  treaty,  with  the  evident  purpose  of  making  it  plain  that 

8ec  Davis  v,  Cflnuordia,  9  How.  280?  13  L.  ed.  138;  Follows  v.  Blacksmith 
in  llnvv.  3GD;    15  L.  ed.  084;  The  Clinton  Bridge,  I  Woolworth,  155;   Kll 
T.  Kull,  37  Hun   (N.  Y.),  470. 

The  provisions  of  the  convention  with  China*  proclaim(^d  December  S,  IS 
were  self -executing,   so  aa   to   modify  or   repeal   a   prior  statute  with   whi<i 
thej  were  in  cunilJct.     Knox,  At.  Gen.,  Oct  K»,  ItJOl    ^23  Op.  545)   approv 
opinions  of  Conrad  Act.  At.  Gen.,  May  20,  1896   (21  Op.  347)   and  Harmon 
At.  Gm.,  May  26,  Um  {21  Up.  357)." 

HArt  T,  Sec.  VII,  CI.   L 
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without  such  legislative  enactment  the  provisions  would  be  with- 

fout  legal  force.  The  Senate  refused  its  concurrence  upon  the 
^ound  that  the  treaty  was  self-operative  and,  therefore,  that  the 
legislative  approval  should  be  only  dechiratory  in  form.  After 
reference  to  a  committee  of  conference,  a  bill  was  agreed  upon 
between  the  two  Houses,  based  upon  the  principle,  conceded  by 
the  Senate^  that  "whilst  some  treaties  might  not  require,  others 
ttiaj^  require,  legislative  provision  to  carry  them  into  effect;  that 
tik^  decision  of  the  question,  how  far  such  provision  was  neces- 
sary^ must  be  founded  upon  the  peculiar  character  of  the  treaty 
itself." '** 

This  was  clearly  a  coropromi-se  agreement,  but  later  practice 
has    served  to  strengthen   the  position  of  the  House  and  it  is 
believed  tliat  there  has  l>een  no  instance  in  which  a  treaty  has, 
^^^tHout  legislative  permission,  been  allowed  to  repeal  or  annul 
(    G^cijsting  revenue  laws. 

In  1846,  the  Senate  Committee  on  Foreign  Affairs,  to  which 

tad  been  referred  a  reciprocity  treaty  negotiated  by  ilr,  Wheaton, 
-I>orted   adversely   in  the   following   words:    "The  committee 
,    are  not  prepared  to  sanction  so  large  an  innovation  upon 
f^c?ient  and  uniform  practice  in  respect  of  the  department  of 
^"^"e^rnment  by  wbleli  duties  on  imports  shall  he  imposed.     The 
<^on  x-ention  which  has  been  submitted  to  the  Senate  changes  duties 
^«i^h  have  been  laid  by  law.    It  changes  them  ex  directo  and  by 
■^^    own  vigor,  or  it  engages  the  faith  of  the  nation  and  the  failh 
^•^      t:he  legislature  through  which   the  nation   acts  to  make   the 
^*^^xige.     In  either  aspect  it  is  the  President  and  Senate  who,  by 
*^^    instrumentality  of  negotiation,  repeal  or  materially  vary  regu- 
^^^ous  of  commerce  and  laws   of  revenue  which  Congress  had 
^^nined.     Hotb  than  this,  die  executive  department,  by  the  same 
^^  ^trrmnentality  of  negotiations,   places  it  beyond  the  power  of 
^^gress  to  exceed  the  stipulated  maximimi  of  import  duties  for 
l^ast  three  years,  whatever  exigency  may  intervene  to  require 
In   the  judgment   of   the  committee   the   legislature   is   the 
|^T>artment  of  government  by  which  commerce  should  be  regu- 

^^  aioore*8  Int,  Law  Digest,  V,  223. 
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I  a  ted  and  laws  of  revenue  be  passed.    The  Constitution,  in  tenns^ 

c*rinmuni€iites  the  power  to  regulate  commerce  and  to  impoae 
duties  to  that  department.     It  commimicates  it,  in  terms,  to  no 
other.     Without  engaging  at  all  in  examination  of  the  extent, 
limits,  and  objects  of  the  power  to  make  treaties,  the  commiltc-e 
Wieves  that  the  general  rule  of  our  system  is  indisputably  that 
the  control  of  trade  and  the  functions  of  taxing  belong,  without 
abridgement  or  partieipation,  to  Congress.     They  infer  this  from 
the  language  of  the  Constitution,  from  the  nature  and  prinei])le- 
of  our  Government,  from  the  theory  of  republican  liberty  itself, 
from  the  unvaried  practice,  evidencing  the  universal  belief  of  all, 
in  all  periods  and  all  parties  and  opinions.    They  think,  too,  that,, 
as  the  ge!ieral  rule,  the  representatives  of  the  people,  sitting  i 
their  legislative  capacity,  with  open  doors,  under  the  eye  of  th 
country^    communicating    freely    with    their    constituents,    maj 
exercise    this   power   more   intelligently,   more    discreetly,   ma; 
acquire  more  accurate  and  more  minute  information  concerning 
the  employments  and  the  interests  on  which  this  description 
measures  will  press,  and  may  better  discern  what  true  polic, 
prescribes  and  rejects  than  is  within  the  competence  of  the  execi, 
tivo  department  of  the  Government,     To  follow,  not  to  lead;  1 
fuMI,  not  to  or<lain,  the  law;  to  carry  into  effect,  by  negotiatia 
and  compact  with  foreign  governments,  the  legislative  will,  whcE 
it  has   been  announced,  upon  the  great  subjeota   of  trade 
revenue;  not  to  interpose  with  controlling  induence;  not  to 
forward  with  too  ambitions  enterprise^ — ^  these  seem  to  the  coi 
mittee  to  be  the  appropriate  functions  of  the  Executive."'* 
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t^  Compilation  of  I'' {*(')(. s  of  iJu  Cummitiee  on  For*  i*ni  l!ilation»,  VIII,  ^ 
With  rcrerence  ti>  this  rtipurt,  Mr.  Lalljouii,  tliea  Secretary  of  fcjtate,  wrote 
Mr.  U  iiciittm,  "If  tliia  bu  tlie  true  vitnv  of  the  treaty -making  power  it 
be  truly  said  tUiit  its  exercise  has  bc^n  one  continual  aeries  of  habitiml 
uninttTTiipted  iiifringtDienta  of  the  Constitution."  He  then  continued:  **  Ft^ 
thi>  bcgi titling  and  throughout  the  whole  existence  of  the  Federal  Cover nmt— -^*'* t, 
it  [the  treuty-niakiiig  power]  has  been  exercised  constantly  on  commei^^"  ''^' 
navigiUitui,   iind   other   delegated    powers,    to   the   almost   entire   exclufiton  ^' 

the  reserved,  which,  from  their  nature,  rarely  ever  come  into  question  lietw   ""  '^'^" 

u^  and  other  nations.     The   treaty  making  power   has,   indeed,  been  regar     ^^ 

to  be   so  compreheniiive   as   to  embrace,   with   few  exceptions^  all   queiti^^  OiEf 
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In  the  reply  of  Secretary  Calhoun  to  the  report  of  the  Senate 
littee,  Calhoun  asserted  that  from  the  beginning  of  the  gov- 
lent  it  had  been  the  practice  of  the  treaty-making  power  to 
[>iupact  regarding  matters  within  the  legislative  powers  of  Con- 
It  will  be  observed,  however,  that  neither  the  report,  nor 
ie  reply  of  Calhotin  bear  upon  the  point  we  are  now  considering, 
amely,  whether,  when  a  treaty  is  entered  into  providing  for  the 
egulation  of  a  matter  \ritbin  the  ordinary  legislative  control  of 
ongresSy  tliat  treaty  before  it  may  be  given  full  force  and  eflfect 
^n  this  coTmtry  as  law^  reqtiires  congressional  approval. 

After  an  accoiuit  of  the  practice  of  the  government  and  of  dis* 

sions  of  the  subject  in   Congress,   Mr.   Crandall,  writing  in 

^904,  says:   '*  From  this  historical  review  it  appears  that,  what- 

rer  may  be  the  ipso  facto  effect  of  the  treaty  stipulations,  entered 

a  to  by  the  President  and  Senate,  upon  prior  inconsistent  revenue 

iW3,  not  only  has  the  House  uniformly  insisted  upon,  but  the 

Senate  has  acfiuiesced  in,  their  execution  by  Congress;  that  in 

^e  of  proposed  extensive  modifications  a  clause  has  been  inserted 

the  treaty  by  which  its  operation  is  expressly  made  depend- 

it  upon  the  action  of  Congress;  and  that  in  the  recent  Cuban 

eaty    such    a   clause   was   inserted   on    the   imtiative    of    the 

?nata''^^ 

It  is  to  be  observed,  before  leaving  this  subject,  that  in  no  case 
has  the  treaty-making  power,  whatever  its  actual  concessions,  ever 
admitted  in  full  terms  its  inability  to  fix  as  law  matters  which 

that  can  possibly  arUo  between  u^  and  other  nations,  and  which  c&n  only 
^^be  ad  jug  ted  by  their  mutual  consent,  whfitber  the  Biibject-mntter  be  comprised 
^^Biitong;  the  delegated  or  the  reserved  powers.  So  far,  indeed,  ia  it  from 
^^peiii^'  true,  as  the  report  fuppo^es,  that  the  mere  fact  of  a  power  bein<^ 
^Hgi'legated  to  Congr«^^  excludes  it  from  hetng  the  subject  of  the  treaty  stipu- 
^^^ationa,  that  even  its  exclusive  delegation,  if  we  may  judge  from  the  habitual 
practice  of  tl>e  government,  does  not  —  of  which  the  power  of  appropriating 
money  affords  a  striking  example.  It  ia  expressly  and  exclusively  delegated 
to  Congress,  and  yet  searL-ely  a  treaty  has  been  made  of  any  importance 
rbich  di^s  not  stipulate  for  the  payment  of  money.  No  objection  has  ever 
eon  tnado  en  this  account.  The  only  (juestiun  ever  raited  in  reference  to 
,  whether  Congress  has  not  unlimited  discretion  to  grant  or  withhold 
appropriation."  Moore's  Digest  of  International  Law,  V,  164, 
I*  Treaties  and  Tmttj  Sfaking,  p.  145. 
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tridim  the  I^slative  powers  of  Gongress.  Thus  in  1S03, 
Senator  Cnllom  emphaticaUj  aaeerted  that  only  with  icferencr 
to  the  appropriatiQn  of  mtmej  is  l^isIatiTe  assistanoe  needed  n 
order  that  treaties  may  receive  aoceptance  as  law  in  our  eonrtB.* 
It  is  to  be  remarked,  however,  that  in  Bertram  t.  Bobertan" 
aad  miitnej  v.  Bobertson,*'  though,  the  point  is  not  espngiij 
dxsevsKd,  it  would  seem  that  the  oonrt  impliedly  held  tint  t 
trvanr  might  modii^  reirenne  laws,  for  in  these  cases  the  effset 
ef  treaties  mtm  existing  tariff  laws  is  considered  without  a  ag' 
gestion  that  the  inqniry  is  an  unnecessary  one  because  of  Aa 
inabilirr  of  the  treaty  pcFwer  to  modify  snch  statutes. 

IBC/.  Bntfer,  I.  457. 

U122  U.  S.  116;  7  SiifL  CL  Bcp.  1116;  80  I.,  ed.  IIU. 

Si  124  U.  a  190;  8  SiifL  CL  Bcp.  450;  21  L.  ed.  88S. 


CHAPTER  XXXV. 

THE  OONSTITUnONAL  EXTENT  OF  THE  TREATY-MAKING  POWER. 

§  210.  Treaty-Making  Power  Granted  Without  Express  Limita- 
tions. 

The  treaty-making  power  is  granted  in  the  Constitution  with- 
out any  express  limitations  as  to  the  subjects  to  which  it  may 
relate.  And  all  treaties,  without  qualification,  are  declared  to 
be  the  supreme  law  of  the  land,  "  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding."  If,  then, 
there  are  any  limitations  to  its  extent,  they  must  be  found 
inherent  in  the  nature  of  the  treaties  themselves,  or  implied  in 
other  clauses  of  the  Constitution  or  in  the  very  nature  of  the 
polity  which  that  instrument  is  designed  to  create  and  maintain. 

§  211.  Implied  Limitations. 

No  treaty  has  ever  been  held  unconstitutional  in  any  court, 
federal  or  state,  in  the  United  States.  That  there  are,  however, 
limits,  despite  the  fact  that  in  no  case  has  there  arisen  the  neces- 
sity for  applying  them  in  a  court  of  law,  would  appear  beyond 
question.  From  the  early  years  of  the  present  Government  to 
the  decision  of  the  Insular  Cases  in  1901,  the  Supreme  Court 
has,  upon  frequent  occasions,  stated,  not  only  in  general  terms, 
but  with  reference  to  specific  matters,  that  there  are  limits  to 
the  subjects  that  may,  by  treaty,  be  made  the  supreme  law  of 
the  land.  In  New  Orleans  v.  United  States'  speaking  with 
reference  to  the  succession  of  the  United  States  Government  to 
the  French  Government  in  Louisiana,  the  court  said:  "This 
succession  did  not  authorize  the  United  States  to  exercise  preroga- 
tives of  sovereignty  not  consistent  with  the  Constitution  of 
the  United  States."     In  Pollard's  Lessee  v.  Hagan^  the  court 

no  Pet.  662;  9  L.  ed.  573. 
3  3  How.  212;  11  L.  ed.  565. 

[493] 


494  United  Statks  Constitutional  Law. 

said :  "  It  cannot  be  admitted  that  the  King  of  Spain  could  by 
treaty  or  otherwise  impart  to  the  United  States  any  of  his  royal 
prerogatives,  and  much  less  can  it  be  admitted  that  they  have 
capacity  to  receive  or  power  to  exercise  them."  And,  later  on 
in  the  same  opinion :  "  The  court  denies  the  faculty  of  the 
Federal  Government  to  add  to  its  powers  by  treaty."  In  the 
Cherokee  Tobacco  Case^  the  opinion  declares :  "  It  need  hardly 
be  said  that  a  treaty  cannot  change  the  Constitution,  or  be  held  j^ 
valid  if  it  be  in  violation  of  that  instrument.  This  results  from  ^^-^ 
the  nature  and  fundamental  principles  of  our  government." 

In  De  Geof roy  v.  Riggs*  Justice  Field  declares :    "  The  treaty    ^^^^ 
power,  as  expressed  in  the  Constitution,  is  in  terms  unlimited  _^^^^ 
except  by  those  restraints  which  are  found  in  that  instrument:^- ^^-jj 
against  the  action  of  the  government  or  of  its  departments,  andE^^j 
those  arising  from  the  nature  of  the  government  and  of  that  ot^^^^^^jf 
the  States.     It  would  not  be  contended  that  it  extends  so  far  «-  ■Traj 
to  authorize  what  the  Constitution  forbids,  or  a  change  in  th^mzMie 
character  of  the  government  or  in  that  of  one  of  the  States,  or  -  a 

cession  of  any  portion  of  the  territory  of  the  latter,  without  it"  iEts 
consent.  (Fort  Leavenworth  Kailroad  Co.  v.  Lowe,  114  U.  SS  S. 
525,  5  Sup.  Ct.  Rep.  995;  29  L.  ed.  264.)  But  with  these  er-^aex- 
ceptioiis,  it  is  not  perceived  that  there  is  any  limit  to  the  questioxr  -^zDns 
which  can  be  adjusted  touching  any  matter  which  is  proper— ^Birly 
the  subject  of  negotiation  with   a   foreign  country.       (Ware  v. 

Hylton,  3  Dall.  199;  1  L.  ed.  568;  Chirac  v.  Chirac,  2  Whe«-^=sat. 
259;  4  L.  ed.  234;  Hauenstein  v.  Lynham,  100  U.  S.  483;  25  L. 

ed  628 ;  8  Opinions  Attys.  Gen.  417 ;  The  People  v.  Gerke,  -^  ,  5 
California  381.)" 

In  Downes  v.  BidwelP  four  of  the  majority  justices  in  th»  --^eir 
opinion  deny  the  authority  of  the  treaty-making  power  to  *^  in* 

corporate  "  annexed  territory  into  the  United  States.     And  r-      the 
minority  declare  that  "  a  treaty  which  undertook  to  take  aw*    '^^V 


8  11  Wan.  616;  20  L.  ed.  227. 

4  133  U.  S.  258;   10  Sup.  Ct.  Rep.  295;  33  L.  ed.  642. 

BI82  U.  S.  244;  21  Sup.  Ct.  Rep.  770;  45  L.  ed.  1088. 
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what  the  Constitution  secured,  or  to  enlarge  the  federal  jurisdic- 
tion, would  be  simply  void."  ® 

These  dicta  of  the  Supreme  Court  that  have  been  quoted  are 
really  obiter  in  that  in  no  case  was  a  treaty  provision  held  void. 
However,  the  statement  being  so  often  and  so  positively  asserted 
it  may  be  taken  for  granted  that  there  are  constitutional  limits 
to  the  treaty-making  power,  and  that  when  these  limits  are  over- 
stepped, the  courts  will  interpose  their  veto. 

§  212.  The  Treaty-Making  Power  and  the  Reserved  Rights  of 
the  States. 

The  supremacy  of  a  federal  treaty  over  a  conflicting  state  law, 
with  reference  to  matters  not  reserved  to  the  States,  has  not  been 
questioned  since  the  time  it  was  established  that  a  federal  statute, 
enacted  within  either  the  concurrent  or  exclusive  constitutional 

8  For  additional  declarations  by  the  Supreme  Court  that  treaties  are  neces- 
sarily subordinate  to  the  Constitution,  see  Ware  v.  Ilylton,  3  Dall.   190;   1 
L.  ed.  668;  United  States  v.  The  Peggy,  1  Cr.  103;  2  L.  ed.  49;  Lattimer  v. 
l^ateet,   14  Pet.  4;    10  L.  ed.  328;   Doe  v.  Braden,  16  How.  635;   14  L.  ed. 
1090;  Thomas  v.  Gay,  169  U.  S.  264;   18  Sup.  Ct.  Rep.  340;  42  L.  ed.  740. 
■In  the  Wong  Kim  Ark  case,  the  minority  point  out  that  the  effect  of  the  de- 
<?ision  of  the  majority  is  to  limit  the  treaty-making  power  to  prevent  children 
^f   resident  aliens  becoming  citizens  of  the  United  States. 

Calhoun,  in  his  Discourse  on  the  Constitution  and  Government  of  the  United 
States,  says:  "It  [the  treaty-making  power]  is  limited  by  all  the  provisions 
Of  the  Constitution  which  inhibit  certain  acts  from  being  done  by  the 
government,  or  any  of  its  departments;  of  which  description  there  are  many. 
X^  is  also  limited  by  such  provisions  of  the  Constitution  as  direct  certain  acts 
"to  be  done  in  a  particular  way  and  which  prohibit  the  contrary,  of  ^hich 
a,  striking  example  is  to  be  found  in  that  which  declares  that  'no  money 
Bball  be  drawn  from  the  Treasury  but  in  consequence  of  appropriations  to  be 
i^ade  by  law.'  This  not  only  imposes  an  important  restriction  on  the  power, 
but  gives  to  Congress  as  the  law-making  power,  and  to  tlie  House  of  Repre- 
•ontatives  as  a  portion  of  Congress,  the  right  to  withhold  appropriations; 
i^nd,  thereby,  an  important  control  over  the  treaty-making  power  whenever 
^iioney  is  required  to  carry  a  treaty  into  effect;  which  is  usually  the  case, 
^specially  in  reference  to  those  of  much  importance.  There  still  remains 
another,  and  more  important  limitation,  but  of  a  more  general  and  indefinite 
cliaracter.  It  can  enter  into  no  stipulation  calculated  to  change  the  char- 
acter of  the  government;  or  to  do  that  which  can  only  be  done  by  the 
Constitution-making  power;  or  which  is  inconsistent  with  the  nature  and 
structure  of  the  government."    I  Works,  203. 
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competency  of  Congress,  operates  to  nullif  j  all  inconsistat  state 
legislation.  In  this  respect,  as  the  Constitution  expressly  dedirejj 
treaties  and  acts  of  Congress  are  upon  precisely  the  same  footing. 

In  Ware  v.  Hylton,^  decided  in  1796,  Justice  Chise  stVE: 
**  There  can  be  no  limitation  on  the  power  of  the  people  of  4e 
United  States.  By  their  authority  the  state  constitutioiis  irere 
made,  and  by  their  authority  the  Constitution  of  the  United 
States  was  established ;  and  they  had  the  power  to  change  or 
abolish  the  state  constitutions,  or  to  make  them  yield  to  the  Gen- 
eral Government  and  to  treaties  made  by  their  authoritr.  A 
treaty  cannot  be  the  supreme  law  of  the  land,  that  is,  of  dl  the 
United  States,  if  any  act  of  a  state  legislature  can  stand  in  its 
way.  If  the  constitution  of  a  State  (which  is  the  fmidameDtal 
law  of  the  State,  and  paramount  to  its  legislature)  must  give  wit 
to  a  treaty,  and  fall  before  it;  can  it  be  questioned  whether  the 
less  power,  an  act  of  the  state  legislature,  must  not  be  prostrate! 
It  is  the  declared  will  of  the  people  of  the  United  States  that 
every  treaty  made  by  the  authority  of  the  United  States  shall  be 
superior  to  the  constitution  and  laws  of  any  individual  State;  and 
their  will  alone  is  to  decide.  If  a  law  of  a  State  contrary  to  a 
treaty  is  not  void,  but  voidable  only  by  a  repeal  or  nullification 
of  a  state  loirislature,  this  certain  consequence  follows:  that  the 
will  of  a  small  part  of  the  United  States  may  control  or  defeat 
tho  will  of  the  whole.  The  people  of  America  have  been  ple^ 
to  iKvlaro,  that  all  treaties  made  before  the  establishment  of  the 
nativ^nal  Constitution,  or  laws  of  any  of  the  States,  contrary  to 
a  ti\ aty,  shall  be  disregarded.'* 

Ill  F;i:r:'ax  v.  Hunter,^  Chirac  v.  Chirac,'  Hauenstein  v.  Ijn- 
li;i:ii.-'  ar.vl  othor  cases,  the  doctrine  declared  in  Ware  v.  Hvlton 
was  approvtnl  and  applied. 

1  i:o  atroiupt  luis  Ivon  made  to  detract  from  the  force  of  Chase's 
viov'-.rir.o  a-  «:cv\arcd  in  Ware  v.  Hylton,  by  emphasizing  the  fact 


:    4    1..   .-i.   234. 


Constitutional  Treaty-Making  Power.  497 

that  in  that  case  the  treaty  in  question  was  one  which  had  been 
originally  entered  into  under  the  Confederation,  that  is,  at  a 
time  when  the  States  were  severally  sovereign,  and  that,  there- 
fore, it  was  a  treaty  to  which  the  States  may  be  said  to  have  in- 
dividually assented.    There  would  not,  however,  seem*  to  be  much 
force  in  this,  for  if,  after  the  adoption  of  the  Constitution,  the 
treaty  in  question  could  be  considered  in  any  way  as  still  an  in- 
strument deriving  its  validity  from  the  consent  of  the  State,  it 
could  have  been  abrogated  by  subsequent  state  action,  but  this, 
of  course,  was  expressly  denied  by  the  court  in  Ware  v.  Hylton. 
The  truth  is  that  the  Constitution  puts  treaties,  made  and  to  be 
made,  upon  exactly  the  same  footing,  and  in  the  later  cases  which 
are  cited  above,  the  doctrine  of  Ware  v.  Hylton  is  considered  as 
controlling  with  reference  to  treaties  made  after  the  adoption  of 
the  Constitution. 

It  may,  then,  be  considered  as  established  that  a  treaty  en- 
tered into  by  the  Federal  Government  with  respect  to  a  matter 
within  the  federal  jurisdiction  is  supreme  over  a  conflicting  state 
law.  This  leads  to  the  question  whether,  by  an  exercise  of  the 
treaty-making  power,  the  Federal  Government  may  regulate  mat- 
ters within  the  States  which  it  may  not  control  by  act  of  Con- 
gress, and  if,  in  this  respect,  the  treaty-making  power  is  broader 
than  the  legislative,*  in  what  respects,  and  to  what  extent,  it  is 
broader. 

§  213.  Judicial  Dicta  that  Reserved  Rights  of  the  States  May 
not  Be  Infringed. 

Upon  this  point  the  declarations  of  the  Supreme  Court  are  not 
completely  satisfactory.  In  various  of  its  opinions  this  tribunal 
has  explicitly  asserted  that  the  rights  reserved  by  the  Constitution 
Fxom  the  control  of  the  other  departments  of  the  Federal  Govern- 
3aent  may  not  be  infringed  by  its  treaty-making  power. 

In  Prevost  v.  Greenaux"  the  court  say:  "  That  a  treaty  is  no 
"more  the  supreme  law  of  the  land  than  is  an  act  of  Congress  is 

n  19  How.  1;  15  Ia  ed.  572. 
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shown  br  the  fact  diat  ftn  art  of  CongiCM  raeates  pr^  Uak  i  pnor 
incoiuistent  treatj.  Whenever,  tliercfore.  an  art  of  Cioeres 
70TiId  be  iraeoiistinitiocal,  as  inradizip  the  reaerred  nabt:  of  die 
StAte*.  a  treatv  to  the  same  effeet  would  be  oneoastirctiosjL"' 

In  tbe  Li^nse  Cages'*  Josdoe  Daniel.   dLsientinr.  ^«Iired: 
*•  Tc!5  proTi*ion  of  :h€  Constimtion,  it  i*  to  le  feare«i.  is  sooe 
time*  appiie<I  or  expoonded  withont  those  qoaliSearioiis  vUd 
*Le  character  of  the  parties  to  that  in«miinefit«  and  it§  adaptttkn 
TO  the   purposes   for  which   it  was  created.   neccasarilT  imrir. 
Ererv  power  delegated  to  the  Federal  Goremmeiit  nmst  be  a- 
ponndcd  in  coincidence  with  a  perfect  right  in  the  States  to  d 
that  :bev  have  not  delegated :  in  coincidence,  too.  with  the  poi- 
=er^ion  of  erery  power  and  right  neoessarv  for  their  existeace  ud 
rrp?erration:  for  it  is  impos«ible  to  beliere  that  these  ererme 
:n  intention  or  in  fact,  ceded  to  the  General  Government.  Lamief 
the  United  States,  in-order  to  be  binding,  most  be  within  the  le^ti- 
Tnate  power?  rested  by  the  Constitution.     Treaties,  to  be  vsfii 
Tf.n^t  be  made  within  the  Kope  of  the  same  powers :  for  there  caa 
he  no  *  anihoritx  of  the  United  States '  save  what  is  derired  medi- 
atf-Iv  or  immediately,  and  regularly  and  legitimately,  from  tk 
^  •'»:,- 'it ::!:•:•:,.     A  treaty,  nrf  more  than  an  ordinary  statute,  oan 
arr-irrarily  ce*le  away  any  one  right  of  a  State  or  of  any  citizen  <rf 
a  S'are,    In  cases  of  alleged  contlict  l^tween  a  law  of  a  State  and 
::.^'  ^-  r.^iriti'-n  or  a  statute  of  the  United  States,  this  court  mn§t 
jr  r.-.-r.'-e  u>:»n  the  validity  of  either  law  with  reference  to  the 
('oTi-'irutir*n:  but  whether  the  decision  of  the  court  in  such  cases 
:^'  'r-f:\i  1  :n  iinsr  or  otherwise  must  depend  upon  its  confonnitv 
with,  or  its  warrant  from,  the  C«»nstitution.     It  cannot  be  correctlv 
LeM,  that  a  ^lecision,  merely  Wause  it  be  by  the  Supreme  Court, 
is   ^o  overriie  alike  the  Constitution  and   the  laws  both  of  the 
.S-at»-s  SizA  of  the  T'nited  States." 

Ar.i  in  a  dissenting  opinion  in  the  Passenger  Cases^^  Chief 
J  >*:  p  Taney  with  respect  to  the  treaty  power  declared:  *'The 
f.r.-t  inquiry  is,  whether,  under  the  Constitution  of  the  United 
States,  tLe  General  Government  has  the  power  to  compel  the  sev- 
eril  States  to  receive,  and  suflFer  to  remain  in  association  with  its 

1^5  How.  504;   12  L.  ed.  256. 
2S3;   12  L.  vi.  Ti  2. 


citizens,  every  person  or  class  of  persons  whom  it  may  be  the 
policy  or  pleasure  of  the  United  States  to  admit.     In  my  jndg- 
aent,  this  question  lies  at  the  foundation  of  the  controversy  in 
lis  cajse.     I  do  not  mean  to  say  that  the  General  Government 
bve,  by  treaty  or  act  of  Congress,  required  the  State  of  Massa- 
insetts  to  permit  the  aliens  in  question  to  land.    I  think  there  is 
(to  treaty  or  act  of  Congress  which  can  justly  be  so  construed. 
Jut  it  is  not  necessary  to  examine  that  question  until  we  have 
rst  inquired  whether  Congress  can  lawfully  exercise  such   a 
power,  and  whether  tlie  States  are  bound  to  submit  to  it    For  if 
^Bhe  people  of  the  several  States  of  this  Union  reserved  to  them- 
^^elves  the  power  of  expelling  from  their  borders  any  person,  or 
class  of  persons,  whom  it  might  deem  dangerous  to  its  peace,  or 
likely  to  prove  a  physical  or  moral  evil  among  its  citizens,  then 
^uny  treaty  or  law  of  Congress  invading  this  right,  and  authoriz- 
pBng  the  introduction   of  any  person   or  description  of  persons 
against  the  consent  of  the  State,  would  be  an  usurpation  of  power 
which  this  court  could  neither  recognize  nor  enforce.    I  had  sup- 
^^oscd  this  question  not  now  open  to  dispute.'* 
^"     In  addition  to  the  foregoing  assertions  of  incompetence  of  the 
treaty-making  power  to  invade  the  reserved  rights  of  the  States, 
tliere  are  the  dicta,  earlier  quoted,  to  the  effect  that  this  power, 
though  not  in  terms  lijnited  by  the  Constitution,  is  not  competent 
to  change  the  general  character  of  our  government.     If  the  treaty- 
inaking  ix)wer  has  not  tliis  power,   then  certainly   the   reserved 
rights  of  the  States  are  not  completely  at  its  mercy.     For  to  in- 
vade radically  the  exclusive  jurisdiction  of  the  States  would  be, 
in  effect,  to  change  the  nature  of  our  federal  constitutional  system. 

§  214.  Instances  in  Which  Treaties  Have  Been  Upheld  though 

Infringing  Reserved  Rights  of  the  States. 

Opposing,  however,  these  dicia  which  have  been  quot^I  arc  a 

line  of  cases,  in  which  treaties  have  been  held  constitutional  with 

reference  to  matters  which  are  admittedly  not  within  the  power 

Bf  Congress  to  er^ntrol.      And,  also,   there  have  heeu  numerous 
as^  in  which  state  laws  witli  reference  to  matters  within  the 
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ordinary  legislative  competence  of  the  States,  have  been  held  void 
because  of  conflict  with  subsisting  federal  treaties." 

Thus,  in  the  case  of  De  Geofroy  t.  Biggs,**  to  which  rcfereice 
has  already  been  made,  it  is  declared :  "  That  the  treaty  power 
of  the  United  States  extends  to  all  proper  gabjects  of  n^otiation 
between  our  government  and  the  government  of  other  nations,  is 
clear.  It  is  also  clear  that  the  protection  which  should  be  afforded 
to  the  citizens  of  one  country  owning  property  in  another,  and 
the  manner  in  which  that  property  may  be  transferred,  devised  or 
inherited,  are  fitting  subjects  for  such  n^otiations  and  of  regula- 
tion by  mutual  stipulations  between  the  two  countries.  As  com- 
mercial intercourse  increases  between  different  countries  the  resi- 
dence of  citizens  of  one  country  within  the  territory  of  the  other 
naturally  follows,  and  the  removal  of  their  disability  from  alien- 
age to  hold,  transfer  and  inherit  property  in  such  cases  tends  to 
promote  amicable  relations.  Such  removal  has  .been  within  the 
present  century  the  frequent  subject  of  treaty  arrangement.  The 
treaty  power,  as  expressed  in  the  Constitution,  is  in  terms  mi- 
limited  except  by  those  restraints  which  are  found  in  that  instm- 
ment  against  the  action  of  the  government  or  of  its  departments, 
and  those  arising  from  the  nature  of  the  government  itself  and 
of  that  of  the  States.  It  would  not  be  contended  that  it  extend? 
so  far  as  to  authorize  what  the  Constitution  forbids,  or  a  change 
in  the  character  of  the  government  or  in  that  of  one  of  the  States, 
or  a  cession  of  any  portion  of  the  territory  of  the  latter,  without 
its  consent.  TFort  Leavenworth  R.  Co.  v.  Lowe,  114  XJ.  S.  525; 
r>  Slip.  Ct.  Rep.  995:  29  L.  ed.  264.)  But  with  these  exceptions, 
it  is  not  perceived  that  there  is  any  limit  to  the  questions  which 
can  be  adjusted  touching  any  matter  which  is  properly  the  subject 
of  negotiation  with  a  foreign  country." 

H  Waro  V.  Hyltan,  3  Dall.  199;  1  L.  ed.  568;  Hopkirk  v.  BeU,  3  Or.  454: 
2  L.  ed.  407:  Fairfax  v.  Hunter,  7  Cr.  603;  3  L.  ed.  453;  Chirac  v.  Chir«c. 
2  Wluat.  2r)9;  4  L.  ed.  234:  Lattimer  v.  Poteet,  14  Pot.  4;  10  L.  ed.  329: 
Hauin-toin  v.  Lynham,  100  U.  S.  483:  25  L.  ed.  628;  De  Geofroy  v.  Rigg«, 
133  L'.  S.  25S;  10  Sup.  Ct.  Rep.  295;  33  L.  ed.  642.  See  also  a  strong 
diriitni  in  Ward  v.  Ilacc  Horse,  163  U.  S.  504;  16  Sup.  Ct.  Rep.  1076; 
41  L.  ed.  244. 

15  133  V.  S.  258;  10  Sup.  Ct.  Rep.  295;  33  L.  ed.  642. 
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In   1898   the  PresiJout  requested  t!ie  official  opinion  of  his 

Attorney-General  as  to  the  power  of  the  United  States  to  enter 

into  treaty  stipulations  with  Great  Britain  for  the  regulation  of 

fisheries  In  the  waters  of  the  United  States  and  Canada  along  the 

international  boundary.     In  his  opinion  Mr.  Griggs  said:    **  The 

^waters  of  the  late  and  rivers  which  form  the  boundary  between 

t:Le  United  States  and  Canada  are  upon  this  side  of  the  boundary 

line  within  the  territarial  jurisdiction  of  the  several   riparian 

States,     The  regulation  of  fisheries  in  nangable  T^atera  within 

^lie  tcfrritorial  limits  of  the  several  States*  in  the  absence  of  a 

federal  treaty,  is  a  subject  of  state  rather  than  of  federal  juris- 

ciiction.    Congress  has  the  paramount  right  to  regulate  navigation 

in  the  navigable  waters  of  the  United  States  for  the  benefit  of 

^Jl  the  citizens  of  the  Union,  but  Congress  has  no  authority  in 

Xiiie  al>senoe  of  treaty  regulations,  to  pass  laws  to  regulate  or  pro- 

^^ct   fisheries  wuthin   the  territorial   jurisdiction   of  the  States, 

CMcCready  v,  Virginia,  94  U.  S.  3Q1 ;  2i  L.  ed.  248;  Lawton  v. 

Ste<?le,  152  U.  S.  133;  14  Sup.  Ct.  Rep.  409;  38  L.  ed,  385.) 

the  question  for  consideration,  therefore,  is  wbether  the  United 

^States  by  treaty  may  deprive  the  riparian  States  of  the  power  of 

^^cntrol  and  regulation  over  the  fisheries  in  the  waters  within  their 

^^'espective  jurisdictions  conterminal  with  the  boundary  between 

tilie  United  States  and  Canada.    It  is  obvious  that  if  by  the  exer- 

^^i»0  of  the  treaty-making  power  the  regulation  of  this  subject  is 

Assumed  by  the  Federal  Government,  the  respective  state  govern- 

i^ients  will  be  deprived  of  jurisdiction  over  that  subject  in  the 

^sme  waters.     The  regulation  of  fisheries  has  been  recognized  as 

O.  proper  subject  for  international  agreement,     ♦    *    .    Where  a 

l^ke  or  river  is  divided  into  two  jurisdictions  by  a  boundary  line 

l>€!tween  two  nations,  it  is  manifest  that  it  would  be  not  only  con- 

"Venient  but  almost  necessary  for  the  adequate  regulation  of  the 

s-xibject  that  an  agreement  by  treaty  or  other  stipulation  should 

^3cist  between  the  governments  of  the  two  countries,  in  order  to 

xtiake   any  system  of  regulation   and   prnte<'tion  effective*     The 

&^veral  States  are  by  the  Constitution  forbidden  to  enter  into  any 

sxach  treaty  or  regulation  with  any  foreign  power,  and  unless  the 
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United  States  may  regulate  tke  subject  by  treaty  it  is  impossible 
of  regulation  by  uniform  and  reciprocal  rules.  I  advise  you, 
therefore,  that  the  r^iilation  of  the  fisheries  in  these  boundary 
waters  is  a  proper  subject  of  the  treaty-making  power  vested  by 
the  CoiiBtitutioii  in  the  President  If  it  be  suggested  that  such 
a  treaty  is  beyond  the  constitutional  power  of  the  President  and 
the  Senate  to  eflFect,  because  it  deprives  the  States  of  jurisdiction 
and  authority  now  vested  in  them,  and  practically  would  annul 
their  laws  and  destroy  one  subject  of  state  sovereignty,  without 
going  into  a  history  of  that  clause  of  the  Constitution  above 
quoted,  wliieli  declares  that  all  treaties  made  or  which  shall  be 
made  by  the  authority  of  the  United  States  shall  be  the  supreme 
law  of  the  land  (the  discussions  of  which  in  the  Constitutional 
Convention  and  in  the  state  conventions  called  for  the  adoption 
of  the  Constitution  were  very  extensive  and  interesting),  it  is 
sufficient  to  say  that  it  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  it  is  no  objection  to  the  validity  of  a  treaty 
that  it  establishes  within  state  jurisdiction  a  different  law  and 
standard  of  rights  from  that  established  by  the  laws  of  the  State.' 
In  a  number  of  instances,  as  said^  state  laws,  with  referenc 
to  matters  ordinarily  within  state  cognizance,  have  been  belt 
void  when  in  conflict  with  existing  federal  treaties.  Example 
of  this,  are  laws  denying  the  right  of  the  alien  to  be  employe 
by  contractors  upon  public  works,  or  to  be  employed  by  privat 
corporations.^^ 


§  215.  The  True  Doctrine. 

How,  now,  are  we  to  harmonize  these  declarations  that  the  r^ 
served  rights  of  the  States  may  not  be  infringed  by  the  treats- 
making  power  with  the  fact  that,  in  specific  instances,  the  invasic 
of  these  rights  has  been  upheld  ? 

Essentially  speaking,  the  two  positions,  thus  absolutely  state 
cannot  be  harmonized.     There  is  no  principle  that  can  be  stat 


i«  Baker  r.  Portland,  5  Sawyer,  566 ;   In  r€  Tibiircio,  fl  Siiwyer,  349 ;  /«*— 
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which  will  bring  the  dicta  quoted  into  consonance  with  the  de* 
cisions  referred  to.  Either  the  dicta  denying  to  the  treaty-making 
power  the  right  to  infringe  State  rights  are  wrong,  and  must  be 
abandoned,  or  the  decisions  upholding  such  infringement  were 
improper,  and  will  not  be  followed  in  the  future. 

The  author  is  convinced  that  the  obiter  doctrine  that  the 
reserved  rights  of  the  States  may  never  be  infringed  upon  by  the 
treaty-making  power  will  sooner  or  later  be  frankly  repudiated 
by  the  Supreme  Court.  In  its  place  will  be  definitely  stated  the 
doctrine  that  in  all  that  properly  relates  to  matters  of  interna- 
tional rights  and  obligations,  whether  these  rights  and  obligations 
rest  upon  the  general  principles  of  international  law  or  have  been 
conventionally  created  by  specific  treaties,  the  United  States 
possesses  all  the  powers  of  a  constitutionally  centralized  sovereign 
State;  and,  therefore,  that  when  the  necessity  from  the  inter- 
national standpoint  arises  the  treaty  power  may  be  exercised, 
even  though  thereby  the  rights  ordinarily  reserved  to  the  States 
are  invaded. 

The  writer  is  led  to  the  belief  that  this  will  be  the  position 
finally  and  aflirmatively  taken  by  our  judiciary  from  a  review  of 
the  manner  in  which,  in  the  past,  in  every  instance  in  which  it 
has  been  necessary  to  endow  the  Federal  Government  with  a  power 
in  order  that  its  national  supremacy,  and  its  administrative  effi- 
ciency, might  be  preserved,  the  Supreme  Court  of  the  United 
States  has  found  the  means  to  do  so.*^ 

§  216.  Constitutional  Limits  to  the  Treaty-Making  Power. 

Assuming,  then,  that  the  reasoning  which  has  gone  before  is 
correct,  it  may  be  asked:  Are  we  led  to  the  conclusion  that,  in 
extent,  the  treaty-making  power  is  without  constitutional  limits, 
and  may  it  be  predicted  that  in  no  conceived  case  will  the  Su- 
preme Court  hold  void  of  legal  force  a  treaty  duly  entered  into 
by  the  treaty-making  power  ?    This  question  may  be  answered  in 

17  A  more  detailed  statement  of  this  argument  is  given  in  Chapter  LXIV  of 
this  work,  in  the  section  entitled  "The  Conclusiveness  of  Administrative 
Determinations." 
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then^gi^Ta  AB^Niintedovitfttiliebigimuiigcyf  tliudi^i^ 
nndoabtedly  ara  limitB  to  the  extent  of  the  treaty-niekiiig  pom 
which  the  Snpnenie  Court  jbmj  be  eqiected  to  reeognuse  and  gp^j. 
It  is  tme  that  all  of  the  dicta  that  were  quoted  are  ctriter  in  that 
in  no  instance  were  they  apfdied  to  hold  a  treaty  promion  Toid; 
yet,  when  we  find  the  statement  so  positively  asserted,  and  n 
many  times  repeated^  we  may,  I  think,  take  it  as  established. 

If,  however,  as  we  have  seen,  individual  rights  and  the  reserved 
powers  of  the  States  may,  npon  occasion,  be  sacrificed  to  the 
treaty-making  power,  nnder  what  circomstanoes,  and  aooordiag 
to  what  principle,  may  we  expect  theee  limitations  to  be  impoeed? 
Briefly  stated,  the  answer  is  that  these  limitations  are  to  be  found 
in  the  very  nature  of  treaties.    That  is,  that  the  treaty-mikiif 
power  may  not  be  used  to  secure  a  r^ulation  or  control  of  a  Ina^ 
ter  not  properly  and  fairly  a  matter  of  international  concenL   It 
cannot  be  employed  with  reference  to  a  matter  not  l^timit^ 
a  subject  for  international  agreement^  any  more  than  cm  the 
States  under  the  claim  of  an  exercise  of  their  police  powers  rcgn- 
late  a  matter  not  fairly  comprehended  within  the  field  of  polies 
regulation.    Thus,  while  it  might  be  appropriate  for  the  United 
States,  by  treaty  with  England,  to  provide  that  English  citizens 
living  in  the  United  States  should  have  certain  rights  of  propertj, 
or  schooling  privileges,  etc,  within  the  States,  state  law  to  the 
contrary  notwithstanding,  it  would  not  be  appropriate,  and,  thwe- 
fore,  would  not  be  constitutional,  for  the  United  States  by  snck 
a  treaty  to  provide  that  all  aliens,  whether  British  subjects  or  not, 
should  enjoy  these  rights  within  the  States  in  which  they  mieht 
live.    So  likewise,  it  would  not  be  a  proper  or  constitutional  essf- 
else  of  the  treaty-making  power  to  provide  that  Congress  shoiiH 
have  a  general  legislative  authority  over  a  subject  which  hss  not 
l)een  given  it  by  the  Constitution ;  or  that  a  power  now  exercued 
by  one  of  the  departments  of  the  General  Government  should  be 
exercised  Ly  another  department     For  there  are  matters  of  do- 
mestic national  law  with  which  foreign  power  has  no  concern. 
Tti  siirirt,  the  treaty-making  power  is  to  be  exercised  with  constitih 
Ton  a  I  houa  fides. 
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The  principle  which  ha*  been  stated,  that,  to  be  constitutionally 
valid,  a  treaty  must  have  reference  to  a  subject  properly  a  matter 
for  international  agreement,  excludes  from  the  federal  treaty- 
making  power  the  authority  to  disregard  those  prohibitions  of  the 
Constitution,  express  and  implied,  which  are  directed  not  to  Con- 
gress but  to  the  Xational  Government  as  a  whole. 

It  is  scarcely  t<j  be  conceived  that  the  treaty-making  power  will 
ever  make  the  attempt,  but  should  it  seek  to  override  these  pro- 
hibitiouB,  or  to  alter  the  distribution  of  powers  provided  for  in 
the  Constitution,  or  in  any  way  to  change  the  general  character 
of  the  governmental  polity  by  that  instrument  created,  it  may  be 
expected  that  the  judiciary  wnll  interpose  its  veto.  The  treaty- 
tuaking  power  in  all  its  fidiiess  is  granted  that  the  Xational  Gov*- 
ernment  may  be  pre&er%Td,  that  it  may  be  efficient  for  the  pur- 
J>oses  for  which  it  is  created,  not  that  it  may  be  destroyed  or 
changed  in  essential  character. 

It  is  a  principle  of  international  law   that  treaties  between 

^^ations  should  be  executed  with  uherrima  fides.     Undoubtedly, 

I  liowever,  our  courts,  in  construing  a  treaty  which  infringes  upon 

f  t^te  ordinary  reserved  rights  of  the  States,  will,  when  possible,  so 

t  i'Hterpret  it  as  to  minimize  so  far  as  possible  the  extent  of  this 

i:»jfringement.    And,  undoubtedly,  the  treaty-making  power  itself 

Ar-v^ill,  when  possible,  refrain  from  entering  upon  treaties  %vhich 

^^^i^ill  trench  upon  the  States'  reserved  .powers,  and  will,  in  the 

^titure,  take  extreme  .pains  so  to  word  international  agreements  as 

t:cD    render  impossible  an  interpretation   by  the  other  signatory 

'  [^^arties  w^hich  will  give  to  them  thin  effect.      This  caution   the 

^**«cent  Japanese  school  question  in  California  will  suggest     But 

i»  any  case,  the  Supreme  Court  will  be  exceedingly  loth  to  deny 

l«^gal  validity  to  a  treaty  provision.     For  it  does  not  need  to  be 

I  oT>served  that^  though  l»y  holding  a  treaty  provision  unconstitu- 

I  ^ional  that  provision  is  denied  legal  validity  in  this  country,  the 

X^^nited  States  is  not  thereby  released  from  its  obligation  under 

;  it;  to  the  other  signatory  powers,  and  the  result  is,  necessarily,  a 

,!    *> reach  of  our  covenant  with  those  powers.     The  same,  of  course, 

\  "^^rould  be  true  should  Congress  refuse  to  pass  the  legislation  neces- 
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sary  for  putting  a  treaty  into  full  force  and  effect,  unlea$,  indeed, 
as  is  sometimes  done,  it  were  provided  in  the  treaty  itself  that  it 
was  not  to  go  into  effect  unless,  and  until,  the  necesBary  legislative 
aasiatance  was  obtained.^^ 

§  217.  Legislative  Powers  Ancillary  to  Treaty-Making  Powers. 

One  final  point  with  reference  to  the  extent  of  the  treaty-making 
power  deserves  notice.    This  is  that  where,  for  its  enforcement,  a 

lOlr.  Butler,  in  hia  Treaty- Making  Fo%cer  of  the  United  Staten^  |  3,  gi^w 
the  fajlcnving  fiunimary  of  his  ooncluBicms  regarding  the  extent  of  the  trvatf- 
making  power  in  the  United  States:  *'  Firsi:  That  the  treaty-making  po«irer 
of  the  United  States^  as  vested  in  the  Central  Goyenunent*  is  derived  not 
only  from  the  powers  e^pTesaly  conferred  by  the  Constitution,  but  that  it  la 
also  poBsessed  by  that  Go\%mnient  as  an  altriibuta  of  sovereigntyf  and  that 
It  es.tendfi  to  every  lubjcct  which  can  be  the  basis  of  negotiation  and  eontract 
between  fkny  of  the  sovereign  powers  of  the  world,  or  in  regard  to  which  th« 
several  States  ©f  the  Union  themselves  could  have  negotiated  and  contracted 
if  the  Constitution  had  not  expressly  prohibited  the  Statea  from  eacerekisf 
the  treaty-making  power  in  any  manner  whatever  and  Yoated  that  power 
exclusively  in,  and  expressly  delegated  it  to,  the  Federal  Government.  Sexiond: 
That  this  power  exists  in,  and  can  be  exercised  by*  the  National  Govemment» 
whenever  foreign  relations  of  any  kind  are  cstabliahed  with  any  other  sovereign 
politer,  In  regulating  by  treaty  the  u^  of  property  belonging  to  Statea  or 
citizens  thereof,  such  aa  canak^  railroads,  fisheries,  public  lands,  mining" 
claims,  etc;  in  regulating  the  descent  or  posaession  of  property  within  the 
otherwise  exclusive  jurisdiction  of  States;  in  surrendering  citLaens  and  inhab- 
itants of  States  to  foreign  powers  for  punishment  of  crimes  oommitted  tm^ 
side  of  the  jurisdiction  of  the  United  States  or  of  any  State  or  territatjf 
thereof;  in  fact,  that  the  power  of  the  United  States  to  enter  into  treaty^ 
atipulations  in  regard  to  all  matters,  which  can  properly  be  the  subject  of  ~ 
negotiati^^n  between  sovereign  States,  is  practically  unlimited,  and  that  in  no 
case  is  the  ganction,  aid  or  consent  of  any  State  necesiary  to  validate 
treaty  or  to  enforce  its  provisions.  Third:  Tliat  the  power  to  l^islate 
regard  to  all  matters  ailected  by  treaty  stipulations  and  relations  ia  co^eixten*' 
»ive  with  the  treaty-making  powers  and  that  acta  of  Congress  enforcing  auch 
stipulations  which,  in  the  abi^nce  of  treaty  stipulations,  would  be  unconstitxi' 
tional  as  infrin|?ing  upon  the  powers  reserved  to  the  States,  are  const) tuticnat« 
and  can  be  enforced,  even  though  they  may  conflict  with  gtut*  lai**s  or  pro 
visions  of  state  constitutions,  iikturih:  That  all  provisions  in  state  statut 
or  constitutions  which  in  any  way  conflict  with  any  treaty  atipulatio 
whether  they  have  been  made  prior  or  'subsequent  thereto,  must  give  way  t* 
the  provisions  of  the  treaty,  or  act  of  Congress  based  on  and  enforcing  tk 
frame,  even  if  such  provisions  relate  to  matters  wboUy  within  state  juiua 
diction." 
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treaty  requires  ancillary  legislation,  Congress  would  seem  to  have 
the  constitutional  power  to  enact  the  needed  laws,  even  though 
these  may  relate  to  matters  not  within  the  general  sphere  of  its 
legislative  authority.  For  it  is  to  he  presumed  that  the  General 
Government  has  the  power  to  render  eflFective  a  treaty  which  it 
has  the  constitutional  power  to  enter  into.  A  somewhat  analogous 
case  is  the  legislative  power  recognized  to  belong  to  Congress  with 
reference  to  matters  of  admiralty  and  marine,  because  of  the  grant 
to  the  Federal  Judiciary  of  jurisdiction  over  admiralty  and  mari- 
time causes. 

§  218-  The  Treaty-Making  Power  May  not  "  Incorporate  "  For- 
eign  Territory  into  the  United  States. 

As  we  have  already  learned  from  our  examination  of  the  insu- 
lar case  of  Downes  v.  Bidwell,**  the  treaty-making  power  is,  ac- 
cording to  that  decision,  without  the  power  to  incorporate  into 
the  United  States  territory  acquired  from  a  foreign  power.  For 
this  the  consent  of  Congress  is  required.  Four  of  the  five  majority 
justices  in  this  case,  it  will  be  remembered,  held  to  a  distinction 
between  incorporated  and  unincorporated  territory.  The  fifth 
justice  (Mr*  Brown)  held  that  in  no  case  are  Territories  parts 
of  the  United  States  in  the  strict  constitutional  sense;  and  that, 
therefore,  they  are  not  entitled  to  all  the  constitutional  guarantees 
until,  by  statute,  the  Constitution  has  been  extended  over  them, 
or  until  they  have  been  admitted  into  the  Union  as  States.^ 

§  219.  The  Treaty-Making  Power  May  Alienate  Territory  of  the 
United  States  or  of  a  State  or  States. 

In  several  treaties  in  settlement  of  boundary  disputes  areas 
previously  claimed  by  the  United  States  as  its  own  have  been 
surrendered  to  foreign  powers.  These,  however,  can  scarcely  be 
considered  as  instances  of  the  alienation  of  portions  of  its  own 
territory,  for  the  fact  thaf  the  treaties  were  assented  to  by  the 
United  States  is  in  itself  evidence  that  it  was  conceded  that  the 

19  182  U.  S.  244;  21  Sop.  Ct.  Repi  770;  45  L.  ed.  10S8. 

20  See  ante.  Chapter  XXX, 
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claim  that  the  areas  in  question  belonged  to  the  United  States 
was  unfounded*  There  has  been  no  instance  in  which  territory, 
indisputably  belonging  to  the  United  Statee,  has  been  ahenated 
to  another  power.  Whether  or  not  the  power  to  do  so,  shonld  the 
occasion  arise,  exists,  has  been  often  discussed,  and,  in  fact,  we 
have  a  number  of  obiter  statements  upon  the  point  from  the 
Supreme  Court. 

In  De  Geofroy  v.  Riggs"  Justice  Field,  in  hia  enumeration  of 
the  limitations  upon  the  treaty-making  power,  includes  its  ina- 
bility to  cede  any  portion  of  a  State  without  its  consent  In  sup. 
port  of  this  declaration  reference  is  made  to  the  case  of  Fort 
I^avenworth  R.  R.  Co.  v.  Lowe.^  That  case  decided,  simply, 
that  the  legislative  power  of  Congress  is  exclusive  over  lands 
within  a  State  purchased  with  its  consent  by  the  United  States 
for  a  constitutional  purpose;  and  that  a  State  has  the  constitih 
tional  power  thus  to  cede  portions  of  its  territory  to  the  General 
Government.  The  court  in  its  opinion,  however,  goes  on  to  say 
that  ''  it  is  undoubtedly  true  that  the  State,  whether  represented 
by  her  legislature,  or  through  a  convention  specially  called  for 
that  purpose,  is  incompetent  to  cede  her  political  jurisdiction  and 
legislative  authority  over  any  part  of  her  territory  to  a  foreip 
countrv,  without  the  concurrence  of  the  General  Government.*' 
As  to  the  truth  of  this  obiter  statement,  there  can,  of  course,  l>e 
no  question,  for,  as  we  have  already  learned,  the  State  cannot, 
constitutionally,  have  any  international  dealings.^ 

But  the  court  go  on  to  say:  ''  The  jurisdiction  of  the  Unite*! 
States  extends  over  all  the  territory  within  the  States,  and,  there 
fore,  their  authority  must  be  obtained,  as  well  as  that  of  the  State 
within  which  the  territory  is  situated,  before  any  cession  of  sover- 
eignty or  political  jurisdiction  can  be  made  to  a  foreign  countrv.'' 

In  support  of  this  statement  the  court  refers  to  the  adjustment 
of  the  northeastern  boundary  dispute  in  1S42  with  Great  Britain. 

y-  133  U.  S.  2.18:   10  Sup.  Ct.  Rep.  295:  33  L,  ed.  642. 
--^  114  U.  S.  525:   5  Sup.  Ct.  Rep.  995:  29  L.  e<L  264. 
->  i:\c<it.  |»,><-<ibly.  as  we  have  seen    (Chapter  XV),  with  reference  to  «o^b 
an  uiiiii.]'  rtaiit  matter  as  the  administration  of  fi<hing  upon  boundary  waters. 
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in  which  the  United  States  before  coining  to  an  agreement  with 
Great  Britain,  obtained  the  co-operation  and  concurrence  of  Maine 
and  Massachusetts.  Maine  appointed  commissioners  by  her  legis- 
lature, and  Massachusetts  by  her  Governor  under  authority  of  an 
act  of  her  legislature,  to  act  with  the  Secretary  of  State  of  the 
United  States  in  the  matter. 

This  co-operation  of  the  authorities  of  Maine  and  Massachusetts 
was  at  the  suggestion  of  Webster,  then  Secretary  of  State,  but  it 
does  not  appear  from  his  correspondence  that  he  considered  this 
a  constitutional  necessity,  but  rather  that  it  was  expedient  from 
a  political  standpoint  that  the  opinion  of  these  two  States  should 
be  considered.^*  Thus,  writing  privately  to  the  Governor  of 
Maine,  December  21,  1841,  Webster  says:  "  In  the  present  posi- 
tion of  affairs,  I  suppose  it  will  not  be  prudent  to  stir  in  the 
direction  of  a  compromise  without  the  consent  of  Maine.'*  ^ 

Besides  the  assertions  of  the  Supreme  Court  in  De  Geofroy  v. 
Higgs  and  Fort  Leavenworth  R.  E.  Co.  v.  Lowe,  we  have  the  argu- 
ment of  Justice  White  in  Downes  v.  Bidwell,^®  that  the  United 
States  is  without  the  treaty-right  to  sell  or  trade  away  any  por- 
tion of  territory,  whether  within  a  State  or  a  Territory,  which 
has  been  "  incorporated  "  into  the  United  States.  "  In  conform- 
ity to  the  principle  which  I  have  admitted,'*  he  says,  "  it  is  im- 
possible for  me  to  say  at  one  and  the  same  time  that  territory  is 
an  integral  part  of  the  United  States  protected  by  the  Constitu- 
tion, and  yet  the  safeguards,  privileges,  rights,  and  immunities 
which  arise  from  this  situation  are  so  ephemeral  in  their  character 
that  by  a  mere  act  of  sale  they  may  be  destroyed.  And  applying 
this  reasoning  to  the  provisions  of  the  treaty  under  consideration, 
to  me  it  seems  indubitable  that  if  the  treaty  with  Spain  incor- 
porated all  the  territory  ceded  into  the  United  States,  it  resulted 
that  the  millions  of  people  to  whom  that  treaty  related  were,  with- 
out the  consent  of  the  American  people  as  expressed  by  Congress, 

24  See  Works  of  Webster,  V,  98;  VI,  272. 

26  Van  lime's  Letters  of  Webster,  248 ;  quoted  in  Moore,  Digest  of  Int.  Law, 
^.  174». 

2c  Concurred  in  by  Justices  Shiras,  McKenna  and  Gray. 
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and  withom  asT  bope  of  rditt,  indiaMhiMj  made  »  pan  oi  tm 
common  oountiy/' 

Later  on  in  his  opinion  Jostiee  WUte  is,  hommm^  foroed  tio 
$15:  ^*  True,  from  tfae  exigeney  of  a  calaizutotzs  war  or  the  neeei- 
sitv  of  a  settlement  of  botxndariea,  it  may  be  that  cid^ern  d  tk 
United  States  may  be  Expatriated  hy  the  action  cif  the  tnatr- 
making  power,  impliedly  or  expre^y  ratified  by  Congieea  Bat 
the  arising  of  theee  particidar  conditions  cannot  justify  the  ^ 
era!  proposition  thai  territory  which  ta  an  integral  part  of  die 
United  States  may,  as  a  mere  act  of  sale,  he  disposed  of,'^ 

In  fact,  however,  as  we  know,  Justice  White  held  that  tarritorr 
mi^t  be  annexed  by  treaty  without  "  incorporation "  into  tie 
United  States^  and  such  unincorporated  territory  conccdellT 
might  by  treaty  be  sold  or  traded  away.** 

Opposing  these  judicial  obiter  dicta  are  the  decisions  of  ik 
Supreme  Court  in  Lattimer  v.  Poteet^  and  the  opinions  <rf  sod) 
commentators  as  Kent,  Story  and  Butler. 

In  Lattimer  v,  Poteet  the  Supreme  Court  upheld  a  tttsXf  d 
the  United  States  with  an  Indian  tribe  whereby  was  oeded  td  thr 
Indians  an  area  claimed  by  a  State  as  its  own*  **  It  is  arguei" 
said  the  court  in  its  opinion^  **  that  it  was  not  in  the  power  of 
the  United  States  and  the  Cherokee  Nation,  by  the  Treaty  of 
Tellieo  in  17d6,  to  vary  in  any  d^ree  the  treaty  line  of  Hohtoo 
so  as  to  affect  private  rights  or  the  rights  of  North  CarotiaL 
•  .  .  It  is  a  sound  principle  of  international  law,  and  applies  ta 
the  treaty*making  power  of  this  government,  wh^her  exciCMd 
with  a  foreign  nation  or  an  Indian  tribe,  tliat  all  questions  of 
disputed  boundaries  may  be  settled  by  the  parties  to  the  tretty. 
And  io  the  exercise  of  these  high  functions  l^  the  govenuneat, 

^  It  will  be  obaerred  that  JuBtke  White's  dettial  to  the  tre&tjr  power  ai  \!Sf 
right  to  alienate  Incorporated  territory^  s&ve  as  neeessitated  by  a  disa«tr<iti 
war,  13  not  predicated  upon  the  federal  character  of  the  United  Statci^  ttet 
is,  upon  a  doctrine  of  reaeittMl  rights  of  the  States,  but  upon  the  poriil 
constitutional  character  of  the  Federal  Govemziieiit  as  one  deriving  it£  p^'v^r 
by  grant  from  its  citizens.  C/.  Amerwm  Loto  Megifier^  February^  lWt»  ^  ^' 
Dote, 

28  14  Pet  4;    ID  L.  ed.  328w 
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within  its  constitutional  power,  neitier  the  rights  of  a  Stale  nor 
bose  of  an  individual  can  be  intei^sed," 
Sent  in  hi^  Commentaries  says:  *' The  l)etter  opinion  would 
to  be^  that  such  a  power  of  cession  of  the  territory  of  a  Stato 
itfaout  its  consent  does  reside  exclusively  in  the  treaty-making 
power,  under  the  Constitution  of  the  United  States,  yet  sound 
discretion  would  forbid  the  exercise  of  it  without  the  consent  of 
the  local  government  who  are  interested,  except  in  cases  of  great 
necessity,  in  which  the  consent  might  be  presumed.*'  ^ 

**  On  A|)ril  14,  1838,  Edward  Everett,  w^ho  was  then  governor 
Off  Massachusetts,  confidentially  asked  the  opinion  of  Air,  Justica 
Story  concerning  a  resolution  of  the  Massachusetts  legislature, 
which  had  been  presented  to  him  for  his  signature,  in  which  it 
was  declared  that  no  power  delegated  by  the  Constitution  to  thd 
United  States  authorized  the  government  to  cede  to  a  foreign 
nation  any  territory  lying  within  the  limits  of  a  Stat©  of  the 
Union.  Mr.  Everett  called  attention  to  the  f aot  that  in  section  1502 
of  Story's  Commentaries  on  the  Constitution,  in  which  certain 
restrictions  on  the  treaty-making  power  were  named^  that  of  ced- 
ing a  part  of  a  State  was  not  mentioned,  but  that  the  remark  was 
added,    '  Whether   there  are   any  other   restrictions    necessarily 
growing  out  of  the  structure  of  the  government  will  remain  to  be 
considered  whenever  the  exigency  shall  arise/     Mr.  Everett  fur- 
ther observed  that  the  restriction  in  question,  if  it  existed,  must 
\)e  one  of  this  character,  l^it  that  the  pending  controversy  did  not 
appear  to  him  to  create  siich  an  exigency,  since  it  was  a  question 
3iot  of  ceding  an  admitted  part  of  the  territory  of  Maine,  but  of 
ascertaining  the  boundary  between  British  and  American  terri- 
tory.    Mr.  Justice  Story,  on  the  l7th  of  April,  replied  that  ho 
eould  not  admit  it  to  be  universally  true  that  the  Constitution  of 
the  United  States  did  not  authorize  the  government  to  cede  to  a 
foreign  nation  territory  within  the  limits  of  a  State,  since  such 
a  cession  might,  for  example,  be  indispensable  to  purchase  peace, 
or  might  be  of  a  nature  calculated  for  the  safety  of  both  nations 
or  be  an  equivalent  for  a  like  cession  on  the  other  side*      The 
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learned  justice  added  that  be  had  some  years  previously  had  a 
conversation  on  the  subject  with  Chief  Justice  Marshall.  *  He 
was/  said  Mr.  Justice  Story,  *  unequivocally  of  opinion,  that  the 
treaty-making  power  did  extend  to  cases  of  cession  of  tenitory, 
though  he  would  not  undertake  to  say  that  it  could  extend  to  all 
cases;  yet  he  did  not  doubt  it  must  be  construed  to  extend  to 
some.' "  ^ 

Mr.  Butler's  views  as  to  the  constitutional  effect  of  the  treaty- 
making  power  have  already  been  quoted  in  this  chapter.  They 
grant  to  the  Federal  Government  full  power  to  alienate  without 
the  consent  of  a  State,  any  portion  or  all  of  its  territory.  On 
page  394  of  his  second  volume,  Mr.  Butler,  after  referring  to  the 
settlement  of  the  northeastern  boundary,  says :  "  If  it  be  said 
only  a  part  of  a  State  was  involved  in  that  case,  and  that  although 
the  power  might  possibly  be  exercised  as  to  a  part  of  a  State,  an 
entire  State  could  not  have  been  ceded  away,  the  answer  can  only 
be  that  if  the  salvation  of  every  other  State  in  the  Union  depended 
upon  the  boundary  line  being  so  fixed  that  an  entire  State  should 
be  included  in  British  possessions,  and  in  default  thereof  the 
Union  might  have  been  plunged  into  a  war  resulting  in  its  de- 
struction, undoubtedly  the  treaty-making  power  in  the  Central 
Government  would  have  been  able  to  accomplish  that  result,  and 
it  might  have  been  just  as  necessary  to  exercise  it,  as  at  times  it 
has  been  nwessary  to  amputate  a  limb  in  order  to  save  the  life 
itself;  in  such  extreme  cases  (and  it  is  to  be  hoped  they  will  never 
occur)  the  full  extent  of  the  power  would  have  to  be  exercised  — 
regretfully  indeed  but  nevertheless  effectually." 

In  accordance  with  the  principles  already  laid  down  in  this 
chapter,  the  author  of  this  treatise  is  of  the  opinion  that  the 
Iniited  States  has,  through  its  treaty-making  organ,  the  constitu- 
tional power,  in  cases  of  necessity,  to  alienate  a  portion  of,  or  the 
entire  territory  of  a  State  or  States.  The  same  reasoning  which 
supports  the  power  of  the  United  States,  as  a  sovereign  power 
in  international  relations,  to  annex  territories,  is  sufficient  to  sus-  - 

30  story.  Life  of  Joseph  Story,  II,  286-289.    Quoted  by  (Moore,  Intemationam 
Law  Digest,  V,  172. 
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tain  its  power  to  part  with  them,  even  should  the  area  so  parted 
with  be  a  part  of  one  of  the  States  or  include  one  or  more  of 
them. 

Should  territory  be  alienated  to  a  foreign  power,  it  would  seem 
that  this  would  have  to  be  done  by  treaty.  Should,  however,  the 
alienation  be  by  the  way  of  granting  independence  to  a  particular 
territory,  as,  for  example,  Porto  Rico  or  the  Philippine  Islands, 
this  could  be  done  by  joint  resolution.  Should  the  people  of  a 
territory  revolt  against  the  United  States  control,  establish  a  de 
facto  government,  and  realize  in  fact  their  independence,  this  inde- 
pendence might  be  recognized  by  a  treaty.  But  in  such  case  the 
treaty  would  recognize  a  fait  accompli,  rather  than  bring  it  about. 

§  220.  The  Violation  of  Treaties- 
Treaties  entered  into  by  the  United  States  may  be  viewed  in 
two  lights;  (1)  as  constituting  parts  of  the  supreme  law  of  the 
land,  and  (2)  as  compacts  between  the  United  States  and  foreign 
Powers.  Viewed  in  this  second  light  this  infraction  is  a  matter 
outside  judicial  cognizance,  and  within  the  exclusive  concern  of 
the  political  departments. 

In  Taylor  v.  Morton,^^  approved  by  the  Supreme  Court,^  Jus- 
tice Curtis  says :  "  Is  it  a  judicial  question,  whether  a  treaty 
with  a  foreign  sovereign  has  been  violated  by  him;  whether  the 
consideration  of  a  particular  stipulation  in  a  treaty  has  been 
voluntarily  withdrawn  by  one  party,  so  that  it  is  no  longer  obliga- 
tory on  the  other;  whether  the  view  and  acts  of  a  foreign  sover- 
eign, manifested  through  his  representative,  has  given  just  occa- 
sion to  the  political  departments  of  our  government  to  withhold 
the  execution  of  a  promise  contained  in  a  treaty  or  to  the  act  in 
direct  contravention  of  such  promise?  I  apprehend  not.  These 
powers  have  not  been  confided  by  the  people  to  the  judiciary, 
w^hich  has  no  suitable  means  to  exercise  them,  but  to  the  execu- 
tive and  legislative  departments  of  our  government.'' 

51  2  Curtis,  454. 

« 2  Black,  481 ;  17  L.  ed.  277. 
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The  rule  thus  laid  down  in  Taylor  v,  Morton  has  been  nni- 
formly  followed  in  subsequent  cases.  In  Head  Money  Cases,** 
the  court  say:  ^'A  treaty  is  primarily  a  compact  between  inde- 
pendent nations.  It  depends  for  the  enforcement  of  its  provisions 
on  the  interest  and  the  honor  of  the  governments  which  are  parties 
to  it.  If  these  fail,  its  infraction  becomes  the  subject  of  inter- 
national negotiations  and  reclamations,  so  far  as  the  injured  part; 
chooses  to  seek  redress,  which  may  in  the  end  be  enforced  by 
actual  war.  It  is  obvious  that  with  all  this  the  judicial  courts 
have  nothing  to  do,  and  can  give  no  redress.  But  a  treaty  may 
also  contain  provisions  which  confer  certain  rights  upon  the  citi- 
zens or  subjects  of  one  of  the  nations  residing  in  the  territorial 
limits  of  the  other,  which  partake  of  the  nature  of  municipal  law, 
and  which  are  capable  of  enforcement  as  between  private  parties 
in  the  courts  of  the  country.  An  illustration  of  this  character  is 
found  in  treaties  which  regulate  the  mutual  rights  of  citizens  and 
subjects  of  the  contracting  nations  in  regard  to  rights  of  property 
by  descent  or  inheritance,  when  the  individuals  concerned  are 
aliens." 

Again,  in  Whitney  v.  Robertson,**  the  opinion  declares:  ''A 
treaty  is  primarily  a  contract  between  two  or  more  independent 
natious,  and  is  so  regarded  by  writers  on  public  law.  For  the 
infraction  of  its  provisions  a  remedy  must  be  sought  by  the  in- 
jured party  through  reclamations  upon  the  other.  When  the 
stipulations  are  not  self-executing,  they  can  only  be  enforced  pur- 
suant to  legislation  to  carry  them  into  eflFect,  and  such  legislation 
is  as  much  subject  to  modification  and  repeal  by  Congress  as  legis- 
lation upon  any  other  subject.  If  the  treaty  contains  stipulations 
which  are  self-executing,  that  is,  require  no  legislation  to  make 
them  operative,  to  that  extent  they  have  the  force  and  effect  of  a 
legislative  enactment.  Congress  may  modify  such  provisions,  so 
far  as  they  LiiiJ  the  United  States,  or  supersede  them  altogether. 
By  t'xc  C«:nstituti«^n  a  treaty  is  placed  on  the  same  footing  and 
m:ule  of  like  obligation  with  an  act  of  legislation.     Both  are  de- 

?--  112  r.  S.  o'^O:  5  Sup.  Ct,  Rep.  247;  28  L.  ed.  798. 
«"i  124  U.  S.  r:«  ":  S  Sup.  Ct.  Rep.  456;  31  L.  ed.  386. 
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dared  by  that  instrument  to  be  the  supreme  law  of  the  land,  and 
no  superior  eflScacy  is  given  to  either  power  over  the  other.  When 
the  two  relate  to  the  same  subject,  the  courts  will  always  endeavor 
to  construe  them  so  as  to  give  effect  to  both,  if  that  can  be  done 
without  violating  the  language  of  either;  but  if  the  two  are  incon- 
sistent, the  one  last  in  date  will  control  the  other,  provided  always 
the  stipuktion  of  the  treaty  on  the  subject  is  self-executing.     If 
the  country  with  which  the  treaty  is  made  is  dissatisfied  with  the 
I      action  of  the  legislative  department,  it  may  present  its  complaint 
I     to  the  executive  head  of  the  government,  and  take  such  other 
j      measures  as  it  may  deem  essential  for  the  protection  of  its  inter- 
"     esta.    The  courts  can  afford  no  redress.    Whether  the  complaining 
nation  has  just  cause  of  complaint,  or  our  country  was  justified  in 
its  legislation,  are  not  matters  for  judicial  cognizance." 

$  221.  Treaties  Remain  Internationally  Binding  upon  the  United 

>  States  even  when  Congress  has  Refused  the  Legislation 

K  Necessary  to  put  Them  into  full  Force  and  Effect^  or 
I  when  it  Has  Abrogated  Them  by  Subsequent  Legisla* 
p  tion,  or  when  the  Supreme  Court  Has  Declared  them 
UticonstitutionaL 
It  is  a  principle  of  international  law  that  one  Nation  in  its 
'^dealings  with  another  Nation  is  not  required  to  know,  and,  there- 
*  ^ore,  is  not  held  to  be  bound  by,  the  peculiar  constitutional  struc- 
^*ire  of  that  other  Nation.  It  is  required,  indeed,  to  know  what 
^8  the  governmental  organ  through  which  treaties  are  to  be  rall- 
ied. But  further  than  this  it  need  not  examine,  for  each  State 
^s  conclusively  presumed  to  be  able  to  carry  into  full  force  and 
^effect  any  international  engagement  which  it,  through  its  treaty- 
^inaking  power,  may  enter  upon. 

In  Dana's  edition  of  Wheaton's  Iniernational  Law,  it  is  de- 
clared :     ^*  If  a  treaty  requires  the  payment  of  money,  or  any 
^ther  special  act,  which  cannot  be  done  without  legislation,  the 
treaty  is  still  binding  on  the  nation;  and  it  is  the  duty  of  the 
nation  to  pass  the  necessary  laws.    If  that  duty  is  not  performed, 
the  result  is  a  breach  of  the  treaty  by  the  nation,  just  as  much 
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as  if  the  breach  had  been  an  affirmatire  act  by  any  other  d^ 
ment  of  the  Govemment.  Each  nadon  b  responsible  fen 
ri^t  working  of  the  internal  system^  bj  wfaieh  it  dktribntes  i|H^ 
sovereign  fTmctions ;  and,  as  foreign  n&tions  dealing  with  it  eafll 
not  be  permitted  to  interfere  with  or  control  these,  so  they  are  not 
to  be  aflfected  or  concluded  by  them  to  their  own  injury/'* 

This  principle  the  United  States  has  not  hesitated  upon,  occasi 
to  assert.  Mr,  Blaine,  when  Secretary  of  State,  wrote  to 
minister  to  Hawaii,  in  1881,  with  reference  to  a  treaty  which  that 
country  had  concluded  with  the  United  States,  as  follows:  "I 
am  not  aware  whether  or  not  a  treaty,  according  to  the  Hawaiian 
coiifititution  is,  as  with  us,  a  supreme  law  of  the  land,  npon  the 
eonstroction  of  which  —  the  proper  case  occurring  —  every  citi- 
zen would  have  the  right  to  the  judgment  of  the  conrts.  But,  even 
if  it  be  so,  and  if  the  judicial  department  is  entirely  independent 
of  the  executive  authority  of  the  Hawaiian  government,  then  the 
decision  of  the  court  would  be  the  authorized  interpretation  of 
the  Hawaiian  government,  and  however  binding  upon  that  gov- 
emment would  be  none  the  less  a  violation  of  the  treaty.  In  the 
event,  therefore,  that  a  judicial  construction  of  the  treaty  shoiUd 
annul  the  privileges  stipulated,  and  be  carried  into  practical  exectj- 
tion,  this  government  would  have  no  alternative  and  would  be 
compelled  to  consider  such  action  as  the  violation  by  the  Hawaiian 
government  of  the  express  terms  and  conditions  of  the  treaty,  and, 
with  whatever  regret,  would  be  forced  to  consider  what  conrse  in 
reference  to  its  own  interests  had  become  necessary  upon  the 
manifetitation  of  such  unfriendly  feeling.** 

And  in  1835  with  reference  to  the  refusal  of  the  French  Cham- 
ber of  Deputies  to  make  an  appropriation  called  for  by  a  treaty 
concl ruled  l»etween  France  and  this  country,  Mr.  WTieaton  wrote: 
**  Neither  government  [France  nor  the  United  States]  hag  any- 
thing tc>  do  with  the  auxiliary  legislative  measures  necessary,  on 
the  part  of  the  other  State,  to  give  effect  to  the  treaty.  The 
nation  is  responsible  to  the  government  of  the  other  nation  for 

»Diitta*8  l^'licatOTi,  $  543,  note  250,  citing  1  Kent,  l«5-e;  Hcflter,  |  Wf  ^ 
Vattel,  m>.  IV.  c  2,  I  14  J  Halleck,  S54- 
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its  non-execution,  whether  the  failure  to  fulfil  it  proceeds  from 
the  omission  of  one  or  other  of  the  departments  of  its  government 
to  perform  its  duty  in  respect  to  it  The  omission  here  is  on  the 
part  of  the  l^slature  j  but  it  might  have  been  on  the  part  of  the 
judicial  department  —  the  court  of  cassation  might  have  refused 
to  render  some  judgment  necessary  to  give  effect  to  the  treaty. 
The  King  cannot  compel  the  Chambers,  neither  can  he  compel  the 
courts;  but  the  nation  is  none  the  less  responsible  for  the  breach 
of  faith  thus  arising  out  of  the  discordant  action  of  the  internal 
machinery  of  its  constitution."^ 

§  822.  The  Date  at  Which  Treaties  Ck>  into  Effect. 

In  Haver  v.  Yaker^  Justice  Davis  speaking  with  reference  to 
the  date  at  which  a  treaty  goes  into  effect,  says:  ^^  It  is  undoubt- 
edly true  as  a  principle  of  international  law,  that,  as  respects 
the  rights  of  either  government  under  it,  a  treaty  is  considered  as 
concluded  and  binding  from  the  date  of  its  signature.  In  this  re- 
gard the  exchange  of  ratifications  has  a  retroactive  effect,  confirm- 
ing the  'treaty  from  its  date.  (Wheat  Int  Law,  by  Dana,  336.) 
But  a  different  rule  prevails  where  the  treaty  operates  on  indi- 
vidual rights.  The  principle  of  relation  does  not  apply  to  rights 
^f  this  character,  which  were  vested  before  the  treaty  was  ratified. 
In  so  far  as  it  affects  them,  it  is  not  considered  as  concluded  until 
there  is  an  exchange  of  ratifications,  and  this  we  underatand  to 
have  been  decided  by  this  court,  in  Arredondo's  case,  reported 
in  6  Pet^s.  The  reason  of  the  rule  is  apparent  In  this  country, 
a  treaty  is  something  more  than  a  contract,  for  the  federal  Con- 
stitation  declares  it  to  be  the  law  of  the  land.  If  so^  before  it 
can  become  a  law,  the  Senate,  in  whcon  rests  the  authority  to 
ratify  it,  must  agree  to  it.  But  the  Senate  are  not  required  to 
adopt  or  reject  it  as  a  whole,  but  may  modify  or  amend  it,  as  was 
done  with  the  Treaty  under  consideration.     As  the  individual 

MMr.  Wheaton,  Minister  at  Copenhagen,  to  Mr.  Butler,  Attorney-General, 
January  20,  1835,  adopted  in  Lawrence's  Wheaton  (1863),  459;  and  quoted 
also  with  approval  in  Meier,  Ahachlii88  von  Staaiavertrdgen,  Leipzig,  1,  1874, 
p.  168.    See  Moore's  Digest  of  Int.  Law,  V,  231. 

S7  9  Wall.  32;  10  L.  ed.  671. 
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citizen,  on  whose  rights  of  property  it  operates,  has  no  means  of 
knowing  anything  of  it  while  before  the  Senate,  it  would  be 
wrong  in  principle  to  hold  him  bound  by  it,  as  the  law  of  the  land, 
until  it  was  ratified  and  proclaimed.  And  to  construe  the  law, 
so  as  to  make  the  ratification  of  the  treaty  relate  back  to  its  sign- 
ing, thereby  divesting  a  title  already  vested,  would  be  manifestly 
unjust,  and  cannot  be  sanctioned." 

§  223.  The  Denunciation  of  Treaties. 

Though  the  Senate  participates  in  the  ratification  of  treades, 
the  President  has  the  authority,  without  asking  for  senatorial 
advice  and  consent,  to  denounce  an  existing  treaty  and  to  dedare 
it  no  longer  binding  upon  the  United  States.  In  important  cases, 
however,  he  would  undoubtedly  seek  senatorial  approval  before 
taking  action.  But  whether  or  not  this  approval  be  sought,  the 
courts  hold  themselves  bound  by  the  denunciation,  the  existence 
or  non-existence  of  a  treaty  being  a  political  question  the  decision 
upon  which  by  the  political  departments  of  the  government  is 
binding  upon  the  judicial  departments.^ 

§  224.  The  Construction  of  Treaties. 

As  to  public  rights  the  courts  hold  themselves  bound  by  the 
construction  given  to  treaties  by  the  political  departments.  As 
to  private  rights,  however,  arising  under  treaties  in  force,  and 
even  as  to  public  rights  when  these  are  inseparable  from  private 
rights,  the  courts  exercise  independent  judgment  as  to  the  mean- 
ing to  be  given  to  treaty  provisions.^ 

ss  See  Chapter  LI,  and  especially  the  case  of  Terlinden  t.  Ames,  1S4  U.  S. 
270;  22  Sup.  Ct.  Rep.  484;  46  L.  ed.  634. 
»See  Chapter  LL 


CHAPTER  XXXYI. 

THE  A^MENDilENT  OF  THE  FEDERAL  CONSTITUTION. 
§  225-  The  Amending  Clause. 

The  amendment  of  the  federal  Constitution,  while  politically 
'  a  subject  of  great  importance,  has  given  rise  to  few  l^al  adjudi- 
cations. 
Article  V  of  the  Constitution  provides :  "  The  Congress,  when- 
Hpver  two-thirds  of  both  Houses  shall  deem  it  necessaryj  shall  pro* 
■pose  amendments  to  this  Constitution,  or,  on  the  application  of 
the  legislatures  of  two-thirds  of  the  several  States,  shall  call  a 
convention  for  proposing  amendments,  which,  in  either  case,  shall 
be  valid  to  all  intents  and  purposes  as  parts  of  this  Constitution^ 
when  ratified  by  the  legislatures  of  three-fourths  of  the  several 
States,  or  by  conventions  in  three-fourths  thereof,  as  the  one  or 
the  other  mode  of  ratification  may  be  proposed  by  the  Congress; 
l^rovided  that  no  amendment  which  may  be  made  prior  to  the 
^ear  one  thousand  eight  hundred  and  eight  shall  in  any  manner 
effect  the  first  and  fourth  clauses  in  the  ninth  section  of  the  first 
srticlp;^  and  that  no  State,  without  its  consent,  shall  be  deprived 
of  its  equal  suifrage  in  the  Senate.^' 

It  will  be  seen  that  two  methods  for  proix)sing,  as  well  as 
'two  methods  for  ratifying  proposed  amendments  are  provided, 
Hn  practice,  however,  the  fifteen  amendments  which  have  been 
«dded  to  the  Constitution  as  originally  adopted  have  all  been 
^proposed  by  Congress  and  that  body  has  in  each  instance  provided 
:for  ratification  by  the  state  legislatures, 

lArt.  I,  Sec*  9,  CL  1:  "The  migration  or  importation  of  mch  persons 
me  any  of  the  States  now  existing  ahall  tliink  proper  to  admit,  ahall  not  be 
probibited  by  the  Congress  prior  to  the  war  one  thousand  eight  hundred  and 
eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation  not  exceeding 
ten  doUars  for  each  person." 

Art.  I,  Sec.  0,  CI.  4:  **  No  capitation,  or  other  direct  tax  ihall  be  laid, 
UnlesH  in  proportion  to  the  census  or  enumeration  hereinbefore  directed  to 
taken/' 


'^ 
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When  proposing  amendments  it  has  been  held  that  only  two- 
thirds  of  those  present  in  the  House  of  Congress  and  not  two- 
thii'ds  of  their  entire  membership  is  sufficient.^ 

The  requirement  of  a  two-thirds  vote  ai>plie3  only  as  to  the 
vote  on   the  final  passage   of  the  proposal,     Proposed  amend- 
ments, it  has  therefore  been  held,  may  be  amended  by  a  majority 
vote,  but  two-thirds  are  re(]uired  when  one  House  is  voting  iinally 
to  concur  as  to  proposals  of  the  other  House,^ 

§  226.  Presidential  Approval  not  Required. 

The  President's  ajjproval  of  a  proposed  amendment  is  not  re- 
quired.  In  HoUingsworth  v.  Virginia*  the  conrt  without  argu- 
ment say:  "  The  negative  of  the  President  applies  only  to  the 
ordinary  cases  of  legislation ;  he  has  nothing  to  do  with  the  propo- 
sition or  adoption  of  amendments  to  the  constitution/* 

In  1865  a  proposed  amendment  having  been  inadvertently  sent 
to  the  President  for  his  approval,  the  Senate  adopted  the  follow- 
ing  resolution: 

2  The  question  baviug  been  raised  by  a  member,  Speaker  Reed  of  the  Hoiue 
■ttid: 

**"  Tlie  question  h  one  thut  has  been  ao  often  decided  that  it  seema  hardly 
neceflsary  to  dwell  upon  lU  The  provision  of  the  Constitution  sayv  **  two- 
thirda  of  the  House,*'  What  eonstitute*  a  House?  A  quorum  of  the  memfier* 
ihip,  a  majority,  one-half  and  more.  That  is  all  tliat  is  tiece«aary  to  eon- 
stitute  a  Uouae  to  do  all  the  hiBineisa  that  corner  bcfort*  the  House.  Among 
the  buainess  that  comes  before  the  House  is  the  reeonsi deration  of  a  bill  that 
has  been  vetoed  by  the  President;  another  is  a  prnptsed  amendment  to  the 
Constitution;  and  the  practice  is  uniform  in  both  casea  that  if  a  quomm  of 
the  House  is  present  the  House  is  constituted  and  two-tUirds  of  those  voting 
are  suflicient  in  order  to  accomplish  the  object.  It  has  nothing  to  do  witli 
the  question  of  what  States  are  present  and  represented,  or  what  States  are 
present  and  vote  for  it.  It  is  the  House  of  Representatives  in  this  inatmnce 
that  votes  and  performs  its  part  of  tlie  function.  If  the  Senate  doea  the  same 
thing,  then  the  matter  is  submitted  to  the  States  directly,  and  they  faat 
upon  it. 

The  first  Congress,  I  think,  had  about  sixty- five  members,  and  the  first 
amendment  that  was  proposed  to  the  Constitution  was  voted  for  by  thirty 
Ftven  menders,  obviously  not  t^^o-thirds  of  the  entire  House.  (Firmt  wemaiam 
First  Congress,  Jnunial,  p.  121,  Gnles  and  Seuton  ed.J  So  the  question  aeema 
to  have  been  met  right  on  the  very  threshold  of  our  Government  and  dUpoaed 
of  in  that  way,** 

»  Hinds,  Precedents  of  the  Sou9G  of  Reprc^eniaiiveSt  V,  M  7020^70301 

*3  DalL  378;  1  L.  ed.  644, 
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"  Kesolved,  Ttat  the  article  of  amendment  proposed  by  Con- 
gress to  be  added  to  the  Constitution  of  the  United  States  respect- 
ing the  extinction  of  slavery  therein  having  been  inadvertently 
presented  to  the  President  for  his  approval,  it  is  hereby  declared 
that  such  approval  was  unnecessary  to  give  effect  to  the  action  of 
Congress  in  proposing  said  amendment,  inconsistent  with  former 
practice  in  reference  to  all  amendments  to  the  Constitution  here- 
tofore adopted,  and  being  inadvertently  done,  should  not  con- 
stitute a  preced^it  for  the  future;  and  the  Secretary  is  hereby 
instructed  not  to  communicate  the  notice  of  the  approval  of  said 
proposed  amendment  by  the  President  to  the  House  of  Repre- 
sentatives."* 

§  227.  Scope  of  the  Amending  Clause. 

In  scope  the  amending  power  is  now  limited  as  to  but  one  sub- 
ject, namely,  the  equal  representation  of  the  States  in  the  Senate.^ 
It  has  by  some  been  argued  that  even  this  limitation  may  be 
evaded  by  adopting  a  constitutional  amendment  eliminating  this 
limitation  upon  the  amending  power,  and  thus  opening  the  way 
to  subsequent  amendments  providing  for  an  unequal  senatorial 
representation  of  the  States.^ 

It  would  seem  that  a  state  l^slature  having  rejected  an 
amendment  proposed  by  Congress,  may  later  reconsider  its  action 
and  give  its  approval.*  In  1865  the  legislature  of  Kentucky 
having  rejected  a  proposed  amendment  the  governor  of  the  State, 
in  a  recommendation  to  the  legislature,  said:  "  When  ratified  by^ 
the  legislatures  of  the  several  States  the  question  will  be  finally 
withdrawn,  and  not  before.  Until  ratified  it  will  remain  an 
open  question  for  the  ratification  of  the  legislatures  of  the  several 

B  For  similar  decisions  in  the  House  of  Representatives,  see  Hinds,  Prece- 
dents of  the  House  of  Representatives,  V,  §  7040. 

<It  has  at  times  been  alleged  that  no  amendments  im  yiolation  of  the 
"  spirit "  of  the  Constitution  or  providing  for  a  change  in  the  essential  nature 
of  the  American  State  would  be  valid.  The  argument  in  support  of  this  view 
rests,  however,  upon  a  conception  of  the  Constitution  as  a  contract  between 
the  States. 

T  €f.  von  Hoist,  CoTtstrtfftional  Law,  p.  31,  note. 

8  Jameson,  Constitutional  Conventions,  §  576. 


52i 


Ukiteu  States  Constitctioxal  Law. 


States,     When  ratified  by  the  l^islature  of  a  State,  it  wiB  fe 
final  as  to  such  State ;  and,  when  ratified  hy  the  legiBlaturei  cf 
three-fourths  of  the  several  States,  will  be  final  aa  to  alL    Xo 
ing  but  ratification  foreclosed  the  right  of  action.    When  rititiedyl 
all   power    is    expended.      Until    ratified,    the    right   to 
remains," 

In  the  foregoing  quotation  it  is  said  that  a  state  legidatoe 
having   once   ratified    its   action   is  final.      Until   three-fourtii, 
of  the  States  have  ratified,  any  State  may  withdraw  a  rejectii 
previously  given.     This  in  fact  was  done  by  several  States  wi 
reference  to  the  Fourteenth  Amendment,  and  the  ratificaiion^^  tli' 
given  accepted  as  valid.     That  a  ratification  onqp  given  may 
be  withdra\\Ti  would  also  seem  to  be  settled  by  the  action  tal 
by  the  federal  authorities  in  counting  among  those  ratifying  the 
Fourteenth  Amendment  certain   States  which,   having  ratified, 
later  attempted  to  reverse  this  action.* 

The  submission  in  18^6  of  the  Fourteenth  Amendment  to 
legislatures   of   the   States   at  a  time   when   a  nimiber  of 
Southern  States  had  not  yet  been  **  reconstructed  "  and  admitt 
to  the  full  enjoyment  of  privileges  belonging  to  member  Stat 
of  the  Union,  gave  rise  to  the  question  whether  the  l^islatures  of 
the   reconstruction  governments  in   those   States  were  oonstitth 
tionally  qualified  to  act  in  the  premises.     Seward,  Secretary  of 
State,  seemed  at  first  doubtful  of  this.     In  his  proclamatioa  of 
July  20,  1S68,  announcing  the  adoption  of  the  Amendment,  after 
saying  that  in  six  States  ratification  had  been  had  *'  by  uewly 
constituted  and  established  bodies  avowing  themselves  to  be  tmi 
acting  as  the  legislatures  respectively"  of  those  States,  and  aft«T 
calling  attention  to  the  fact  that  Ohio  and  Xew  Jersey  had  with- 
drawn their  ratifications,  he  said,  hypothetically :    **  If  the  res(h, 
lutions  of  the  legislatures  of  Ohio  and  Xew  Jersey  ratifying  ti* 
aforesaid  Amendment  are  to  be  deemed  as  remaining  in  foil 
force  and  effect,  notwithstanding  the  subsequent  resolutions  of 
those   Statfs   which   purport  to  withdraw   the   consent  of  tiose 
States  from  such  ratification,  then  the  aforesaid  Amendment  lia5 


a  Jameson,  f$  577-5S4. 
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been  ratified  in  the  manner  heretofore  mentioned^  and  so  has 
i)ecom6  valid  to  all  intents  and  purposes  as  part  of  the  Constitu- 
tion of  the  United  States." 

Later,  however,  in  a  second  proclamation  Seward  declared  in 
El  positive  maimer  the  Amendment  to  have  been  adopted. 

The  requirement  of  ratification  by  the  States  lately  in  rebellion 
of  the  Fourteenth  Amendment  as  a  condition  precedent  to  their 
readmission  to  full  constitutional  rights  as  member  States  of  the 
Union,  was  a  requirement  the  imposition  of  which  by  Congress  it 
is  diflScult  constitutionally  to  justify.  But,  a  State  having 
yielded  and  ratified,  the  Supreme  Court  e2q)ressed  the  view  in 
White  V.  Hart^®  that  a  claim  could  not  be  made  that  the  ratifica- 
tion was  void  because  given  under  coercion." 

10  la  WaU.  646;  20  L.  ed.  685. 

u  The  court  say :  **  The  third  of  these  propositions  is  clearly  unsound,  and 
requires  only  a  few  remarks.  Congress!  authorized  the  State  to  form  a  new 
constitution  and  she  elected  to  proceed  within  the  scope  of  the  authority 
conferred.  The  result  was  submitted  to  Congress  as  a  voluntary  and  valid 
offering,  and  was  so  received  and  so  recognized  in  the  subsequent  action  of 
that  body.  Upon  the  same  grounds  she  might  deny  the  validity  of  her  ratifi- 
cation of  the  constitutional  amendments.  The  action  of  Congress  upon  the 
subject  cannot  be  inquired  into.  The  case  is  clearly  one  in  which  the  judicial 
is  bound  to  follow  the  action  of  the  political  department  of  the  government 
and  is  concluded  by  it." 


-') 
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CONGRESS  — ITS  ORGANIZATION:  PRnTLEGES  OF  MEMBHK- 

§  228.  The  Name. 

The  first  section  of  Article  I  of  the  Constitution  provides  that 
**  all  legislative  powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  consist  of  a  Senate  and 
Ilouse  of  Representatives/'  Following  sections  of  this  article 
provide  for  the  composition  and  organization  of  these  two 
branches  of  the  national  legislature  and  enumerate  the  powers 
which  they  may  collectively  or  severally  exercise*  In  the  present 
chapter  we  shall  be  concerned  with  the  constitutional  provisions 
for  the  organization  of  Congress. 

The  term  **  Congress  '■  is  an  old  one,  its  international  nse  as 
the  title  of  formal  meetings  of  heads  of  80\  ereign  States  or  their 
representatives,  dates  from  the  seventeenth  century/  In  America 
the  word  had  been  used  of  such  joint  conferences  as  the  colonies 
haci  convf'ued.  When  the  articles  of  consideration  were  ilrawn 
iij),  tlie  term  was  applied  to  the  confederate  administrative  and. 
law-making  body,  and,  as  was  but  natural,  the  same  name  was 
given  to  the  legislature  provided  for  in  the  Constitution  whicl 
replaced  the  Articles, 

g  229.  Qualifications  for  Senators  and  Representatives, 

It  is  required  by  the  Constitution  that  Representatives  sha" 
have  attained  the  age  of  twenty-five  years,  have  been  seven  yearr 
citizens  of  the  United  States,®  and  be,  when  elected,  inhabitant 
of  the  State  in  which  they  are  chosen.^     Senators  are  require 
to  be  thirty  or  more  years  of  age,  to  hare  been  nine  years  citizen 
of  the  United  States,  and  to  be,  when  elected,  inhabitants  of  tfe 
State  for  which  they  are  chosen** 

1(7/.  ReinsfU,  Anictican  Lt'^islatures,  Chapter  L 

STIiis  rcqtiirenieiit  was  satisfied  in  the  fir^  congress  by  assiufiing  thsi  fe 
citi?:etigtiip  deniandetj  could  be  dated  from  the  time  of  the  Articles  of  Vm: 
federation,  if  not  indei'd,  from  tiiu  DeckLratiou  of  iDdepend^nce. 

J  Art.  I.  Sec.  11,  CL  2, 

4  Art.  I,  Sec.  II,  CL  3. 
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It  is  furthermore  provided  by  the  Constitution  that  '*  no  per- 
son holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  during  his  continuance  in  office,"** 

Furthermore,  by  Section  3  of  the  Fourteenth  Amendment  it  is 

<ieclarcHl  that;    '*  Xo  person  shall  be  a  iSenator  or  Kepresentative 

'Q  Congress,  or  elector  of  President  and  Vice-President,  or  hold 

^Ov  office,  civil  or  military »  under  the  United  States,  or  under 

^^ijr  State,  who,  having  previously  taken  aji  oath,  as  a  member  of 

C'ongress,  or  as  an  officer  of  the  United  States,  or  as  a  member 

^f    any  state  legislature,  or  as  an  execntive  or  judicial  officer  of 

^^^y  State,  to  support  the  Constitution  of  the  United  States,  shall 

*m.Ve  engaged  in  insurrection  or  rebellion  again.st  the  same,  or 

S^v^^n  aid  or  comfort  to  the  enemies  thereof.    But  Congress  may 

*^y^     a  vote  of  two-thirds  of  each  House  remove  such  disability/'® 

It  will  be  observed  that  habitancy  and  not  mere  residency  in. 

State  is  required.     Habitancy  implies  greater  permanency  than 

^^^o^  residence-     ^*A  man's  residence  is  often  a  legal  conclusion 

^*^ni  statements  showing  his  intention.     Habitancy  is  a  physical 

<^t:  which  may  be  proved  by  eye  witnesses."^ 

^The  constitutional  provision  is  that  habitancy  shall  exist  at 

^^    time  of  election.     It  is  thus  legally  possible  for  a  meml>er 

^        C^ongress,  after  election,  to  become  the  inhabitant  of  another 


S 


^^*^tc  without  thereby  forfeitiug  his  seat. 


^^30*  Qualifications  Determined  by  Congress, 

JThough  essentiuUy   a  judicial   function   the  conclusive  deter- 

-*^  ^■^ation  as  to  whether  the  constitutional  cpialitications  for  mem- 

"^hip  have  been  met  is,  by  the  Constitution,  placed  in  the  hands 

^ach  of  the  two  Houses  of  Congress.^     It  thus  happens  that 

'Xigh  neither  House  may  formally  impose  qualifications  addi- 

^rt  I,  Sec.  6,  CL  2* 

^^    ~jCfingre:?s  has  removed  this  dUftbUity  from  all,  or  praetieally  all,  peraoiia 

^      *^*ring  from  tliptn  because  of  partipipfttion   in   the  Civil   War.     Delegates 

^^*''*»i  the  Territcrricd  who  are  gfiven  the  right  to  sit  but  not  to  vote  in  the  House 

_^       ^epreseDtatives  have  their  qua lificat ions  aod  terms  of  office  determined  bj 

Tester,  Commentaries,  |  62, 

**Each  House  abflll  be  the  judg^e  of  the  elections,  returns  and  qualifications 
*ts  own  members/'    Art.  I.  Sec.  IV*  CK  1. 
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tional  to  those  mentioned  in  the  Constitution,  or  waive  iho^  that 
are  mentioned,  each  may  in  practice  do  either  of  these  things. 
For  example,  in  1900,  the  House  excluded  Brigham  H.  Kobem 
of  Utah  because  of  various  charges  brought  against  him,  none  of 
which,  however,  alleged  a  constitutional  disqualification.  In  this 
case  it  was  strenuously  argued  that^  having  the  necessary  consti- 
tutional disqualifications,  Koberts  should  be  admitted  to  meml)e^ 
ship,  and  then,  if  the  House  should  so  see  fit,  he  might  be 
expelled  by  a  two-thirds  vote.®  For  the  right  to  expel,  it  is 
admitted,  is  absolute,  and  may  be  exercised  for  any  reason  which 
the  House  thinks  adequatej'^  The  House,  however,  by  a  kigp 
majority  voted  to  exclude  Roberts.'*^ 

It  is  plain  that  no  State  may  add  qualifications  to  thoae 
required  by  the  Constitution  of  members  of  Congress.  Thus  in 
1856,  the  governor  of  a  State  having  refused  to  issue  credentials 
to  the  rival  claimants,  because  they  were  disqualified  under  pro- 
visions of  the  state  constitution  to  membership  in  the  House,  the 
House  seated  the  one  shown  prima  facie  by  official  statement  to 
have  a  majority  of  votes."  Similar  action  was  taken  by  the 
Senate  the  same  year. 

The  disqualification  of  a  member  of  Congress,  it  has  been  held, 
does  not  entitle  the  one  receiving  the  next  highest  vote,  to  his 
seat'^ 

Members  who  have  already  taken  the  oath  may,  it  has  been 
held,  be  unseated  by  a  majority  vote.  That  is  to  say,  disqualifr 
cation  being  shown  the  process  of  expulsion,  which  requires  a 
two-thirds  vote,  is  not  needed.^* 

s  "  Each  House  mav  .      .     with  the  concurrence  of  two-thirds,  eipel  a 

member."    Art.  I,  Sec.  V,  CI.  2. 

10  In  Patterson's  case  (Hinds.  $  1276)  it  was  held  that  a  resolution  of  «• 
pulsion  wr.uld  not  be  entertaineti  after  the  term  of  the  accused  Senator  M 
expired.  In  Wliittemore's  case  it  was  held  that  one  who,  to  escape  expulsion, 
had  resi;nriip,i^  would,  iip<m  re-election,  be  refused  his  seat. 

11  For  a  full  statement  of  the  arguments  pro  and  contra  in  this  importint 
case  see  House  Rpt.  85,  56th  Cong.,  1st  Sess.  See  also  Hinds,  Precedents  of 
the  House  of  ReprcsentatireSy  Vol.  I. 

12  Hinds,  op.  cit.  §  415;  Story,  Commentaries,  H  623-629. 

13  Hinds.  $  424. 
"Hinds,  §  424. 
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In  contested  election  cases  each  House  may  examine  witnesses, 
compel  testimony  and  the  production  of  papers,  and  punish  wit- 
nesses for  contempt^*  Imprisonment  for  contempt  must,  how- 
ever, cease  with  the  adjournment  of  the  Congress  which  orders 
it,  for  with  the  dissolution  of  that  body  its  authority  necessarily 
ceases.'® 

In  the  case  of  In  Re  Loney'^  it  was  held  that  a  notary  public 
or  other  state  officer  designated  by  Congress  to  take  depositions 
in  cases  of  contested  election  of  members  of  the  House  of  Repre- 
sentatives of  the  United  States  performs  this  function  imder  the 
authority  of  Congress  and  not  under  that  of  the  State;  and  that 
perjury  alleged  to  have  been  committed  before  such  notary  or 
other  state  official  is  exclusively  cognizable  in  the  federal  courts. 
In  its  opinion  the  court  say :  "Any  one  of  the  officers  designated 
by  Congress  to  take  the  depositions  of  such  witnesses  (whether 
he  is  appointed  by  the  United  States  ...  or  by  the  State 
•  .  •  )  performs  this  function,  not  under  any  authority  derived 
from  the  State,  but  solely  under  the  authority  conferred  upon 
him  by  Congress,  and  in  a  matter  concerning  the  government  of 
the  United  States.  .  .  .  There  are  cases  (the  most  familiar 
of  which  are  those  of  making  and  uttering  counterfeit  money) 
in  which  the  same  act  may  be  a  violation  of  the  laws  of  the  State, 
as  well  as  of  the  laws  of  the  United  States,  and  may  be  punish- 
able by  the  judiciary  of  either  [citing  cases].  But  the  power 
of  punishing  a  witness  for  testifying  falsely  in  a  judicial  pro- 
ceeding belongs  peculiarly  to  the  government  in  whose  tribunals 
that  proceeding  is  had.  It  is  essential  to  the  impartial  and 
efficient  administration  of  justice  in  the  tribunals  of  the  nation 
that  witnesses  should  be  able  to  testify  freely  before  them  unre- 
strained by  legislation  of  the  State,  or  by  fear  of  punishment  in 
the  state  courts.  ...  A  witness  who  gives  his  testimony, 
pursuant  to  the  Constitution  and  laws  of  the  United  States,  in 
I  case  .pending  in  a  court  or  other  judicial  tribunal  of  the  United 

wKilbourn  v.  Thompson,  103  U.  S.  168;  26  L.  ed.  377. 

14  Anderson  v.  Dunn,  6  Wh.  204 ;  5  L.  ed.  242. 

17  134  U.  S.  372;  10  Sup.  Ct.  Rep.  384;  33  L.  ed.  949. 
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Sutes,  whether  he  testifies  in  the  presence  of  that  tribun^  or 
before  anv  magistrate  or  officer  (either  of  the  Nati(Mi  or  of  tike 
S'are,  desimAiei  by  act  of  Congress  for  the  purpose,  is  attonnt- 
a^^ie  ::r  :he  :rj:h  of  his  testimony  to  the  United  States  onlv;  oi 
zi^xyvTT  ^Gmmizzed  in  so  testifying  is  an  offense  against  the  pnblic 
;  LrOii*  'A  Lit*  L':ii::ed  States,  and  within  the  exclusive  i^l^is(li^ 
rf.Ti  of  :Le  crjzzr^  of  the  United  States,  and  cannot  therefore  be 
p;iiiiihed  in  the  oo-^ra  of  Virginia."'* 

§  231.  Disqualificatioo  of  Coiigressnien  to  Hold  Federal  OfEce! 

The  second  clause  of  Section  VI  of  Article  I  of  the  Constiitt- 
tion  provides  that:  "  Xo  Senator  or  Representative  shall— dD^ 
ing  the  time  for  which  he  was  elected  —  he  appointed  to  iny 
civil  office  under  the  authori^  of  the  United  States,  which  shall 
have  heen  created,  or  the  emoluments  whereof  shall  have  been 
iiicreased,  during  such  time,  and  no  person  holding  any  o&« 
under  the  United  States  shall  be  a  member  of  either  House  dur- 
ing his  continuance  in  office." 

In  pursuance  of  this  provision  members  of  Congress  have  had 
their  seats  declared  vacant  for  accepting  commissions  as  oScer? 
of  the  volunteer  and  regular  army  forces  of  the  United  Stait^. 
Visitors  to  academies,  directors  and  trustees  of  public  federal  in- 
stitntions  appointed  by  law,  are  not  held  disqualified.  In  a  lIoiLrr 
Keport  on  this  subject,^^  the  committee  say:  '•  It  is  not  contendei 
that  every  position  held  by  a  member  of  Congress  is  an  oSce 
within  the  moaning  of  the  Constitution,  even  though  the  term 
office  may  usually  be  applied  to  many  of  these  positions.  .  .  . 
In  Unitecl  States  v.  Ilartwell  (6  Wall.  355;  IS  L.  ed.  830  n  it  is 
laid  down  that  '  an  office  is  a  public  station  or  employment  in- 
ferred by  the  appointment  of  government.  The  term  embraces  the 
ideas  of  tenure,  duration,  emolument,  and  duties.'  Elsewhere  i: 
is  held  that  an  office  is  '  an  employment  on  behalf  of  the  govern- 
ment, in  any  station  of  public  trust,  nor  merely  transient,  wa- 

Vi  For  historical  accounts  of  the  maimer  in  which  contested  election?  in 
Congrees  have  been  considered,  see  Journal  of  Social  Scimce,  1870,  pp.  56,  and 
poliiical  Mrnce  Quarterly,  XX,  421. 

W  ooth  Cong.  3d  Sei*s.     Rpt.  No.  2205. 
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ional  or  incidental '  (20  Johm,  Rep*  492),  A  careful  considera- 
tion of  all  the  positions  above  referred  to  will  show  that  they  are 
merely  transient,  occasional  or  incidental  in  their  nature,  and 
none  of  them  possess  the  elements  of  duration,  tenure  or  emolu- 
ment. All  of  these  appointees  were  l}Ut  inatrumenta  to  procure 
detailed  information  for  the  better  information  and  guidance  of 
Congress  and  are  wholly  lacking  in  the  essential  elements  of  an 
office  within  the  meaning  of  the  Coni>titution.'* 

The  Honsd  has  also  held  that  a  contractar  under  the  Federal 
Government  is  not  constitutionally  disqualified  as  a  member. 

A  state  office  does  not  disqualify  for  membership.  Thus,  for 
example,  Senator  La  Follette  held  the  office  of  Governor  of  Wis- 
consin until  January,  1906,  although  the  Senate,  after  his  elec- 
tion to  that  body,  met  in  extra  session  the  preceding  March. 
Senator  La  Follette  did  not,  however,  appear  in  the  Senate  or 
take  the  oath  until  January  4,  19  OB. 

Members-elect,  it  has  been  held,  may  defer  until  the  meeting 
of  Congress  their  choice  between  their  seats  and  incompatible 
offices  to  which  they  may  have  been  elected  or  appointed.^ 

The  seat  of  a  member  who  has  accepted  an  incompatible  office 

ay  be  declared  vacant  by  a  majority  vote," 


8  232,  Ineligibility  of  Congressmen  to  OfEces,  the  Emoluments 

tof  Which  Have  Been  Increased. 
In  10O9  it  having  been  announced  that  Presi dent-Elect  Taft 
itended  to  nominate  Senator  Philander  C.  Knox  as  Secretary  of 
tate,  it  was  pointed  out  that  he  was  constitutionally  ineligible, 
the  salary  of  the  Secretary's  office  having  been  increased  by  a 
law  passed  while  Knox  was  a  Senator.  In  order  to  render  Sena- 
tor Knox  eligible  to  the  Secretaryship  an  act  was  passed  by  Con- 
ress  reducing  the  salary  in  question  to  that  which  it  had  been 
pfore  the  increase  mentioned.  The  strict  constitutionality  of 
is  action  by  Congress  was  questioned  by  many,^ 

avHincfs,  I  492. 
21  Hinds,  i  504. 

f^Tn  a  minority  report  from  a  Houm  Committ^   {House  !Ript.,  No.  2155, 
loth  Cong.,  2d  Ses9.)  it  is  eaid:     **  We  do  not  believe  that  n  prorision  of  the 
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§  233.  Privileges  of  Members  of  Congress. 

The  first  clause  of  the  sixth  section  of  Article  I  of  the  Con- 
stitution provides:  **  The  Senators  and  Eepresentatives  .  .  , 
shall  in  all  cases,  except  treason^  felony  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from 
the  same ;  and  for  any  speech  or  debate  in  either  house,  they  shall 
not  be  questioned  in  any  other  place.** 

The  exemption  from  arrest  thus  given  is  now  of  little  impor- 
tance as  arrest  of  the  person  is  now  almost  never  authorized  except 
for  crimes  which  fall  within  the  classes  exempt  from  the  privi- 
lege. The  words  **  treason,  felony  and  breach  of  the  peace'*  have 
been  construed  to  mean  all  indictable  crimes.^^ 

Haring  decided  in  Kilbourn  v,  Thompson**  that  the  investiga- 
tion, in  aid  of  which  Kilbonrn*s  testimony  had  been  demanded, 
was  in  reference  to  a  matter  concerning  which  Congress  had  not 
the  power  to  legislatje,  and  that,  therefore,  the  order  for  Kilbourns 

Constitution  that  is  fio  clear  and  eiiiphatic  should  bo  soiigLit  to  be  annuUed  or    ^ 
BUFpended  in  the  manner  attempted  hy  the  pAHSiige  of  thU  bill.    The  emolu*  -^ 
riicnts  of  the  Secretary  of  State  were  increased  by  the  Fifty-ninth  Congresa.^^ 
The   occufMint  of   that  ofllce   bag  been    regularly   receiving  these  emoIuxtientA-^^ 
Wc^  believe  that  the  juischi&f  undertaken  to  be  provided  i>gain»t  by  thi«  pro^-^:; 
vifiion  of  the  Constitution  eleurly  enihraces  the  act  of  appointing  one  of 
fiaid  L'Dited  Statos  Senators  tu  tl^e  office  of  the  Secretary  of  State.     It  mlgh* 
he  aaid,  ami  truly^  that  thia  mischief  is  remota  in  any  event;  however  tbi. 
may  be,  it  eontaincil  auHIcient  danger  for  the  framera  of  the  Condtitution  U^^ 
provide  against  iL     If  the  Constitution  prohibits  it,  surety  it  can   not  k_tf" 
argued  that  if  thia  prohibition  can  be  so  ea-sity  overcome  by  the  device  ^^  of 

reducing  the  salary  below  what  in  th«  judgment  of  the  Congress  it  ^hoaW' mcmttU 
be,  with  the  hope  which  in  this  case  is  almost  a  certainty,  of  the  salary  beir-»-  Ming 
restored  to  iti  present  amount,  that  that  would  not  be  clear  evasion  of  tT^j^^  the 
plain  provision  of  the  Cnnstitutioih     Tbe  office  of  the  Secretary  of  Stmte  w  — i*  will 
be   probably   held   for   eight   years   by    its   next   incumbent,   and   a   d^stgnir^f  ing 
Senator,  which  the   Constitution  seeks   to   provide   against,  could  reasonst^P^  Wy 
anticipate,   that   although   hiss   salar^^   would   be   temporarily   reduced  in   fM^  the 
clo!*ing  years  of  )m  senatorial  term,  at  the  expiration  of  that  term  it  woua^z^-J^rf* 
through  his  influence,  he  restored  to  the  amount  to  which  it  was  placed  bjr 

the  Congress  of  which  he  was  a  member,  and  thus  he  would  receive  the  hig^^ — iter 
s^nlary  from  at  least  two  to  probably  eight  years." 

:r3  WiHiams^n  v.   United  States,  207    V.  S.  426;   28  Sup.  Ct  Rep.  liW;         Si 
h,  ed.  27R;  Hinds.  Prrcrdevts  of  Ike  House  of  Representativea,  $  2673. 

H  103  V.  S.  168;  26  L.  ed  377, 
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imprisonment  had  been  void  for  want  of  jurisdietioTi,  the  court 
go  on  to  consider  the  personal  liability  of  the  indi%'idual  mem- 
bers voting  for  and  participating  in  the  comjiiitment  for  con- 
tempt. Having  pointed  out  that  these  individual  members  had 
undoubtedly,  by  their  speeches,  reports  and  notes,  approved  and 
authorized  tFie  imprisonment  of  Kilboiim,  and  having  quoted  the 
constitutional  clause  with  reference  to  the  exemption  of  members 
of  Congress  from  arrest,  and  from  being  questioned  as  to  any 

I  speech  or  debate,  the  court  ask :    "  Is  what  the  defendants  did 
in  the  matter  in  hand  covered  by  this  provision  ?    Is  a  resolution 
offered  by  a  member,  speech  or  debate,  within  the  meaning  of 
the  clause?     Does  its  protection  extend  to  the  report  which  they 
made  to  the  House,  of  Kilbourn's  delinquency?  To  the  expression 
of  opinion  that  he  was  in  contempt  of  the  authority  of  the  House  ? 
To  their  vote  in  favor  of  the  resolution  under  which  he  was 
imprisoned?     If  these  questions  be  answered  in  the  affirmative, 
they  cannot  be  brought  in  question  for  their  action  in  a  court  of 
justice  or  in  any  other  place.     And  yet  if  a  report,  or  a  resolu- 
tion, or  a  vote,  is  not  speech  or  debate,  of  what  value  is  the  con- 
■stitutional  protection  ?     We  may  perhaps  find  some  aid  in  ascer- 
taining the  meaning  of  this  provision,  if  we  can  find  out  its 
source,  and  fortunately  in  this  therje  is  no  difficulty.     For  while 
tlie  framers  of  the  Constitution  did  not  adopt  the  lex  et  con- 
^ueiudo  of  the  English  Parliament  as  a  whole,  they  did  incor- 
porate such  parts  of  it,  and  with  it  such  privileges  of  Parlia- 
:»nent,  as  they  thought  proper  to  be  applied  to  the  two  Houses  of 
Congress." 

After  reviewing  the  English  case  of  Stockdale  v.  Hansard,  and 
the  early  Massachusetts  case  of  CofSn  v.  Coffin^  and  the  dictum 
of  Story  in  his  Conunetdaries  (§  8CG)  the  court  say:  *'  It  seems 
to  us  that  the  views  expressed  in  the  authorities  we  have  cited 
are  sound  and  are  applicable  to  this  case.  It  would  be  a  narrow 
view  of  the  constitutional  provision  to  limit  it  to  words  spoken 
in  debate.  The  reason  of  the  rule  is  as  forcible  in  its  applica- 
tion to  written  reports  presented  in  that  body  by  its  committees, 
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to  r^olntions  offered,  which,  though  in  writiiig,  must  be  repro- 
dnced  in  speech,  and  to  the  act  of  voting,  whetiier  it  is  done 
vocally  0?  by  passing  between  the  tellers*     In  short,  to  things 
generally  done  in  a  session  of  the  House  by  one  of  its  members 
in  relation  to  the  business  before  it    It  is  not  necessary  to  decide 
here  that  there  may  not  be  things  done,  in  the  one  House  or 
the  other,  of  an  extraordinary  character,  for  which  the  members 
who  take  part  in  the  act  may  be  held  l^ally  responsible.     If  wo 
could  suppose  the  members  of  these  bodies  so  far  to  forget  their 
high  functions  and  the  noble  instrument  nnder  which  they  act 
as  to  imitate  the  Long  Parliament  in  the  execution  of  the  Chief 
Magistrate  of  the  Nation,  or  to  follow  the  example  of  the  French 
Asiembly  in  assuming  the  function  of  a  court  for  capital  punish- 
ment, we  are  not  prepared  to  say  that  such  an  utter  perversion  of 
their  powers  to  a  criminal  purpose  would  be  screened  from  pun-      ^ 
ishment  by  the  constitutional  provision  for  freedom  of  debate-     _ 
In  this,  as  in  other  matters  which  have  been  pressed   on  our   -»- 
attention,  we  prefer  to  det-ide  only  what  is  necessary  to  the  case.^^^ 
in  hand,  and  we  think  the  plea  set  up  by  those  of  the  defendaBt5^=:j 
who  were  members  of  the  House  is  a  good  defense." 

As  regards  the  freedom  of  the  members  of  Congress  froii:^::^- 
prosecution  for  words  apoken  in  either  House,  no  comment  i=^ 
needed,  except  to  observe  that  this  privilege  does  not  extend  t»;^ 
the  outside  publication  by  a  member  of  libelous  matter  spoker^^^.^! 
in  Congress.^  As  Story  observes :  "  No  man  ought  to  have 
right  to  defame  others  under  color  of  a  performance  of  the  duti^  m-  311 
of  his  office.  And  if  he  does  so  in  the  actual  discharge  of  V'-mil  lit 
duties  in  Congress,  that  furnishes  no  reason  why  he  should  W 
enabled  through  the  medium  of  the  press  to  destroy  the  repute  .acatt 
tion  and  invade  the  repose  of  other  citizens."  ^ 

It  may  further  be  observed  that  the  constitutional  immuni^.«3ify 
extends  to  witnesses  appearing  before  committees  of  Congrer-^^esj, 
and,  probably,  to  petitions,  and  other  addresses  to  that  body.^*^^^^* 

^^  s«King  V,  Cre4>ry,  1  ^^I^ule  &  Se)w.  273. 

^H^  M  See  Vohtmhia  Law  Hvv.  Feb.  1010,  the  excellent  paper  of  Mr.  Van  Vect— ^Jf« 

^H         \eed^T,  et^titM  ** Absolute  Imiiiunity  in  Defamation:     Legislative  uid  E—     JW» 
W  liiive  Proceedings." 
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CHAPTER  XXXVIII. 

ELECTION   OF  ^fEMBERS   OF   CONGRESS  J 
§  234,  Their  Apportionment  among  the  States, 

The  Constitution  provides  tliat  the  House  of  Representatives 
shall  be  composed  of  members  chosen  every  second  year  by  the 
people  of  the  several  States,  and  that  they  shaU  be  apportioned 
among   the   States   according  to   their   several    populations,   the 
whole  number  of  persons  in  each  State^  excluding  Indians  not 
taxed,   being  counted.*     The   Fourteenth   Amendment   provides, 
however,  that  "when  the  right  to  vote  at  any  election  for  the 
ice  of  ele<:*tors  for  rreaident  and  Vice-President  of  the  United 
iRtates,    representatives   in   Congress,    the    executive    or   judicial 
officers  of  a  State,  or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  State,  being  twenty- 
one  years  of  age  and  citizens  of  the  United  States,  or  in  any  way 
abridged  except  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  therein  shall  be  reduced  in  the  proportion 

1  the  J>enat«  and  lioiiae  of  Repre&entativeB  are  tpoken  of  as  two  "  Houses  " 
of  Congress,  the  Senate  being  often  termed  the  Upper  House,  and  the  H<1US6 
of  Representatives,  the  I^wer  House,  or,  simply  the  **  House/* 

sHie  original  provision  of  the  Constitution  (Art  8^  Sec.  88,  CL  3)  was  as 
iollows:  **  ReprospnlativL's  iiiiil  tlirpct  taxes  sjiall  be  apportioned  araon^  the 
Bcreral  Staples  whicii  uiaj*  be  included  within  this  Union,  according^  to  their 
veipective  numbers,  which  shall  be  determined  by  adding  to  the  whole  number 
■of  free  persons  including  those  bound  to  service  for  a  term  of  years,  and 
C'jccludiiig  Indians  not  taxrd^  three-fifths  of  all  other  persons,  'the  actual 
enumeration  shall  Ix?  made  within  three  years  after  the  first  meeting  of  the 
Congress  of  the  United  States,  and  within  every  subsequent  term  of  ten  years, 
in  such  manner  as  they  shall  by  law  direct.  The  number  of  Hapresentatives 
shall  not  exceed  one  for  every  thirty  thousand,  but  each  State  aball  have  at 
least  one  Representative;  and  until  such  enumeration  shall  be  made,  the  State 
of  New  Haropfihire  Bhall  be  entitled  to  choose  three,  Massadiusetts  eight, 
Rliode  Island  and  Providence  Plantations  one,  Connecticut  five,  New  York  aix^ 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia 
ten.  North  Carolina  five,  South  Carolina  five,  and  Georgia  three." 

By  section  2  of  tlie  Fourteenth  Amendment,  it  is  provided  that  "Repre* 
sentatives  shall  be  apportioned  among  the  several  States  according  to  their 
respective  numbers,  counting  the  whole  number  of  persons  in  each  State, 
excluding  Indians  not  taxed. 

ism 
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which  the  number  of  such  male  citizens  shall  bear  to  the  whole 

number  of  male  citizens  twenty-one  years  of  age  in  such  State," 

This  amendment  thus  leaves  it  within  the  coxistitutional  power 
of  the  States  to  place  such  restrictions  as  they  may  choose  upon 
the  exercise  of  the  suffrage  within  their  limits,  but  subject  to  a 
reJuciion  of  the  number  of  representatives  to  which  they  are    ' 
entitled  in  Congress  to  the  extent  to  which  Uie  right  to  vote  is    ' 
denied  to  adult  male  inhabitants,  citizens  of  the  United  States, 

The  Fifteenth  Amendment,  adopted  two  years  later,  places  the 
absolute  prohibition  upon  tlie  States  that  "  the  right  of  citizens    i 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged    •    .   ^u 
on  account  of  race,  color  or  previous  condition  of  servitude."     ^| 

By  some  it  has  been  argued  that  the  Fifteenth  Amendment  i^" 
to  be  construed  as  repealing  the  clause  of  the  Fourteenth  Amen 
ment  relating  to  the  reduction  of  the  representation  of  the  Stat 
in  that  it  renders  constitutionally  impossible  the  action  whi 
it  was  the  object  of  that  clause  to  deter  the  States  from  taking 
This  argument,  though  it  has  had  the  support  of  eminent  author- 
ity,^  cannot  be  considered  a  sound  one,  for  the  clause  of  the 
Fourteenth  Amendment  provides  for  a  reduction  not  simply  in 
cases  where  adult  male  inhabitants,  citizens  of  the  United  State 
are  denied  the  right  to  vote  because  of  race,  color  or  previotl 
condition  of  servitude,  but  for  any  cause  whatever,  saving  f<i 
participation  in  rebellion  or  other  crime. 

As  is  well  known,  moat  of  the  Southern  States  have,  by  varion 
provisions  adopted  in  their  several  constitutions,  in  large  measure 
eliminated  the  negro  vote.     This  has  led  to  a  certain  amount  of 
agitation  both  in  the  public  press  and  in  Congress  for  the  enfor 
ment  of  the  reduction  of  representation  clause  of  the  Fourteen^ 
Amendment,  but  as  yet  no  decisive  steps  have  been  takem* 

3  E,  g.  Senator  John  Sherman,  Recollections,  I,  450.    See  also  firticle  by  Mr, 
Emroet  O^Neal  in  \orth  American  Review,  Vol.  ISI,  p.  530. 

*  la  the  platiorm  of  the  Repiiblicun  party  adopted  by  the  National  Codtpii- 
tion  in  1004  it  was  declareil:  *'  We  fuvor  such  congregsioiml  action  ju  shaJI 
di^termine  whetlicr*  by  special  discriminational  the  elective  francliise  in  anir 
Stat<*  has  been  unconstitutionally  limitedr  and,  if  such  be  the  ca^,  we  demanti^ 
that  representation  in  Congress  and  in  the  EleHoral  CoUege  shaU  be  propor— 
tiojmlly  reduced,  as  directed  by  the  Conatitutioa  of  the  United  States.'* 
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In  various  States  of  the  Union  propertv,  educational,  and  other 
qualitications  upon  the  right  to  vote  have  been  established.    These 

t  limitations  upon  adult  male  suffrage  have  not,  however,  been  held 
to  warrant  an    application   of   the   reduction    of   representation 
clause  of  the  Fourteenth  Amendment.     To  quote  the  words  of 
Cooley:    **  To   require  the   pa>iiient  of  a   capitation   tax  is  no 
denial  of  suffrage,  it  is  demanding  oidy  the  preliminary  perform- 
ance of  public  duty  and  may  be  classed,  as  may  also  presence  at 
the  poEsj  with  registration,  or  the  observance  of  any  other  pre- 
liminary to  insure  fairness  and  protect  against  fraud.     Nor  can 
it  be  said  that  to  require  ability  to  read  is  any  denial  of  suffrage. 
To  refuse  ta  receive  one's  vote  because  he  was  bom  in  some  par- 
ticular country  rather  ihan  elsewhere,  or  because  of  his  color,  or 
because  of  any  natural  quality  or  peculiarity  which  it  would  be 
impossible  for  him  to  overcome,  is  plainly  a  denial  of  suffrage. 
X5ut  ability  to  read  is  within  the  power  of  any  man,  it  is  not 
HtliiSeult  to  attain  it,  and  it  is  no  hardship  to  require  it.     On  the 
^T^ontrary   the  requirement   only  by  indirection   compels   one  to 
'     appropriate  a  personal  benefit  he  might  otherwise  neglect.     It 
cJenies  to  no  man  the  suffrage,  but  the  privilege  is  freely  tendered 
to  all,  subject  only  to  a  condition  that  is  beneficial  in  ite  perform- 
snce  and  light  in  its  burden.    If  a  property  qualification,  or  the 
Xa^toent  of  taxes  upon  property  when  one  has  none  to  be  taxed, 
is  made  a  condition  to  suffrage,  there  may  be  room  for  more 
question."  * 


§  235.  The  Mode  of  Apportionment. 

In  tbc  first  Congress  rq>resentatives  were  apportioned  among 
the  States  according  to  a  rough  estimate  as  to  their  respective 
]>opulationfi.  Since  that  time  new  apportionments  have  been 
based  upon  the  figures  of  the  decennial  censuses* 

6  Principles  of  VonUituiioftal  Luw,  edition  of  1803,  p.  202.  The  state  courts 
hnvc  very  generally  held  that  r^aHonable  regiatration  antl  other  kwi  for  the 
picleetton  of  the  ballot  against  fraud*  intimidation,  ignorance,  etc,  are  not 
iinconstitutiona!  imdi*r  n>e  fttat**  Const! tiiticni  as  adding  to  the  qualilkations 
laid  down.     €f,  Cooley,  Vonsi.  I  Am.,  7tli  ed.,  Lh.  XVIII. 
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The  first  apportionment  bill  passed  by  Congress  was  vetoed  by 
President  Washington   as  imconstitutional   in   that  it   provided 
for  a  representative  for  each  thirty  thousand  of  population,  the] 
minimum  fixed  by  the  Constitution,  and  also  an  additional  Bum^l 
ber  to  the  States  having  the  largest  fractions  left  over  after  the 
division  was  made*^ 

Until  1842  fractions  of  populations  left  over  by  the  dividing ' 
of  the  populations  of  the  several  States  by  the  number  selected 
for  determining  the  number  of  representatives*  went  uarepre-i 
sented.     Since  that  time,  however,  where  these  fractions  have 
exceeded  a  half  of  the  ratio  number,  an  additional  representative 
has  been  allowed. 


§  236.  Congressional  Districts. 

The  division  of  the  States  into  congressional  districts  for  the 
purpose  of  selecting  representatives  is  left  to  the  state  legislatures. 
Congress  has,  however,  provided  that  these  districts  shall  be  com- 
posed of  contiguous  territory.  It  has  become  an  established  rule 
of  political  practice,  though  not  one  of  constitutional  obligation, 
that  a  representative  shall  be  a  resident  of  the  district  in  which 
he  is  elected.  Represenrtatives  are,  however,  occasionally  electe^l 
by  districts  in  wliich  they  do  not  re^sidc,  and  in  such  cases  there 
is  no  question  as  to  their  right  to  sit  In  certain  cases^  congress- 
men at  large,  that  is,  from  the  whole  State,  are  elected.  This 
happens  when  a  State  has  not  been  divided  into  districts,  or  where, 
after  a  reapportionment,  an  addilional  representative  or  repre^ 
sentatives  have  been  allotted  a  State  and  that  State  has  not  re- 

<**  Construing  i\ie  CnDstitutiDn  to  muthorize  a  process  by  which  the  irhold 
numfcer  of  roprt'Seiitativfs  should  be  asccrUiincd  on  the  whole  population  of 
the  United  States,  antl  afterwards  'apportioned  atnong  the  several  8Ute* 
aceordiri|T  to  tlieir  re^pc^-tive  niimlx^rs/  the  S<*nate  [in  an  amondmont  which 
the  Holism  nrcopted]  applied  tlie  number  thirty  thougand  as  a  diviaor  to  thft 
tota.1  populfitinii,  and  taking  the  quotient  which  was  one  hundred  and  i«ieniy. 
us  the  numlKT  of  r(*pre«pntativos  f^iven  by  the  ratio  which  had  been  adoptrd 
in  the  Honiw  whf^re  thp  bill  nrirjlnat^,  they  apportioned  that  number  aroofrg 
the  aeveral  State*  by  that  ratio,  until  aa  many  reprejentative^  as  it  woul« 
ejiTP  were  aUottert  to  each*  The  residuary  numhe-ra  were  then  distributed  Bxaoti^ 
the  States  having  the  highest  fractionB."  Marahalt,  Life  of  Waskin^on,  V, 
310,    C/.  Foster,  Commentaries  on  the  ConstitutiGn,  I,  395. 
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dLstricted  itself  so  as  to  provide  the  necessary  additioQal  districts. 
In  such  cases,  of  course,  only  ttie  additional  representatives  are 
elected  at  large, 

§  237,  Members  of  the  House  of  Representatives:  by  Whom 
Elected. 
The  Conatitution  provides  that  for  the  election  of  Representa- 
tives to  Congress,  *'  the  electors  in  each  State  shall  have  the  quali- 
fications requisite  for  electors  of  the  most  numerous  brunch  of  the 
state  legislature."    This  places  the  tlet^rinination  of  who  may  ex- 
ercise the  suffrage  wholly  within  the  control  of  the  States,  except 
^or  the  restriction  placed  upon  tliem  by  the  Fifteenth  Amendment. 
There  thus  exists  the  rather  curious  fact  that  the  National  Gov- 
ermnent  though  aUe  to  control  its  citizenship  by  uatiirari7:ation 
is  not  able  to  confer  the  suffrage  for  the  election  even  of  its  own 
officials;  whereas  the  States  may  confer,  and,  indeed,  in  a  nimiher 
of  instances  have  conferred  this  suffrage  upon  persons  not  citi- 
zens of  the  United  States/ 

§  238.  The  Right  to  Vote  for  Representatives  not  a  Necessary 
Incident  of  National  Citizenship. 

That  the  suffrage  is  not  a  necessary  incident  of  federal  citizen- 
ship is  declared  by  the  Supreme  Court  in  ilinor  v.  Happersett,*  a 
caae  in  which  it  was  argued  that  a  woman,  a  citizen  of  the  United 
States,  was,  as  such^  entitled  to  a  vote.  In  this  case  the  direct 
question  was  presented  whether  all  citizens  are  nece^ssarily  voters. 
This  the  court  answered  by  declaring  that  the  United  States  has 
no  voters  of  its  own  creation  in  the  States,  After  going  on  to 
show  that  at  the  time  the  Constitution  was  adopted  and  ever 
since,  the  right  of  suffrage  in  the  States  had  not  been  coextensive 
with  that  of  citizenship,   the  opinion  concludes:     "For  nearly 

^  E.  g.^  upon  itliPtis  wlio  lia%*e  declared  their  intention  to  become  tit'izi^rt-^ 
but  have  not  yet  taken  out  their  final  papers.  Hare  {American  Const i$uHttnat 
Lair.  p.  529)  denies  the  constitutiontility  of  this.  He  mys:  **  Reding  the 
Constitution  in  the  liglit  of  the  Fift^Jt^ntti  Amendment,  the  juBt  inference 
Would  seera  to  be  that  national  citizenship  is  a  prerequkite  to  the  right  of 
iUffrage."  This  view  is  plainly  incorrect* 
I  121  Wall.  102}  22  L.  vd,  627. 
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idiielj  jetn  llie  people  have  aeted  upon  tibe  idea  fliat  die  C» 
atitatioiiy  wfaea  it  conferred  dtixeiuliipy  did  not  neeennrilf  eoa- 
fer  the  rig^t  of  saSiiga  .  •  .  Bei^g  imanhnoiwly  d  tta 
<^Mnion  that  the  Conatitation  of  the  United  Statea  doei  not  eoa- 
fer  the  rig^t  of  anffrage  upon  anyone^  and  that  the  eonititiituBi 
and  lawa  of  aeFeral  States  nhidi  eommit  that  imporUunt  tnut  to 
men  ahne  are  not  neeeaaarily  Yoid,  we  aflhm  the  jndgmcnt  of  & 
coort  below.'' 

It  cannot  be  said,  therefore^  that  the  rig^t  to  vote  dUm  it 
federal  or  state  dectiona  ia  in  any  eaae  determined  dinody  Ij 
federal  kw.  Even  the  Fifteenth  Amendment  does  not  itidf  pit 
to  any  one  the  ri|^t  In  United  Statea  ▼•  BeeseP  the  eonrt  iqr: 
^  The  Fifteenth  Amendment  does  not  confer  the  rig^t  of  nifir^i 
npon  any  en^  It  prevents  the  States,  or  the  United  Ststo^  ]ior 
ever,  from  giving  pteference,  in  this  particular,  to  one  dtuea 
over  another,  on  aoeonnt  of  race^  color,  or  previous  eonditicn  «f 
servitude.  ...  It  follows  that  the  Amendment  has  inverted 
the  eitiaens  of  tiie  United  States  with  a  new  constitntioiisl  if^ 
which  is  within  the  protecting  power  of  Congroae.  That  iq^  a 
exemption  from  discrimination  in  the  ezerdae  of  the  eleetiie 
franchise  on  account  of  race^  color  or  previoua  condition  rf 
fiervimde.'* 

And  in  United  States  ▼•  Croikshank^  the  court  say:  ''la 
Minor  v.  Happersett  (21  WalL  162;  22  L  ed.  627)  we  dedded 
that  the  Constitution  of  the  United  States  has  not  conferred  the 
right  of  suffrage  upon  any  ime,  and  that  the  United  States  htTa 
no  voters  of  their  own  creation  in  the  States.  In  United  Statei 
T.  Reese  (^92  U.  S.  214;  23  L.  ed.  563),  just  decided,  we  held  thit 
the  Fifteenth  Amendment  has  invested  the  citizens  of  the  Unitei 
States  with  a  new  constitutional  right,  which  is,  exemption  from 
discrimination  in  the  exercise  of  the  elective  franchise  on  acconnt 
•  •f  race,  color,  or  previous  condition  of  servitude.  From  thia  it 
appears  that  the  right  of  suffrage  is  not  a  necessary  attribute  of 
national  citizenship:  but  that  exemption  from  discrimination  in 

»92  U    S.  214:  23  U  ed.  563. 
•>  1»2  U.  S.  54:2;  23  L.  cd.  588. 
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the  exercise  of  that  right  on  account  of  race,  etc,,  is.  The  right 
to  vote  in  the  States  comes  from  the  States;  but  the  right  of  ex- 
emption from  the  prohibited  discrimination  comes  from  the 
United  States.*' 

In  a  much  later  case,  Pope  v.  Williams,*^  the  court  again  say : 
'-  The  privilege  to  vote  in  any  State  is  not  given  by  the  federal 
Constitution  or  by  any  of  its  Amendments," 

In  Xeal  v,  Delaware,*^  a  case  decided  but  a  little  later,  the 
eourt.  however,  point  out  that  the  eflFect  of  the  Amendment  by 
abolishing  ipso  facto  all  linutations  in  state  laws  and  eonstitutions 
founded  upon  race,  color,  or  previous  condition  of  servitude,  may 
in  effect  operate  to  qualify  certain  persons  to  vote  who  otherwise 
^^ould  not  have  the  right.    The  opinion  says ;    **  Beyond  all  ques- 
tion the  adoption  of  the  Fifteenth  Amendment  had  the  effect,  in 
law,  to  remove  from  the  state  constitutioiij  or  render  inoperative, 
that  provision  which  restricts  the  right  of  suffrage  to  the  white 
Tace,     •     .     .     There  is,  then,  an  excision  or  erasure  of  the  word 
*  white'  in  the  qualification  of  voters  in  this  State;  and  the  Con* 
stitution  is  now  to  be  construed  as  if  such  word  had  never  been 
there." 

Although,  as  appears  from  the  foregoing,  the  right  of  deter- 
mining the  conditions  upon  which  the  suffrage  is  granted  lies  ex- 
clusively within  the  discretion  of  the  several  States,  subject  only 
to  the  limitation  of  the  Fifteenth  Amendment,  it  may  happen 
that  state  suffrage  laws  may  be  rendered  invalid  because  in  viola- 
tion of  certain  other  geneml  limitations  laid  upon  the  States. 
Thus,  for  example,  a  disfranchising  law,  operating  as  to  particular 
individuals  as  a  bill  of  attainder,  or  as  an  ex  post  facto  law,  or  as 
tending  to  destroy  a  republicim  form  of  government  in  the  State, 
or  as  favoring  the  citizens  of  certain  -States  above  those  of  other 
States  would  probably  be  held  void. 

In  Pope  V.  Williams^^  the  court  say:    "It  is  unnecessary  in 

lis  case  to  assert  that  under  no  conceivable  state  of  facts  could  a 

lltate  statute  in  regard  to  voting  be  roganlcd  as  an  infringement 

n  193  U.  S.  621;  24  Sup.  Ct  Rep.  573;  48  L.  ed.  81L 

U  103  U  S.  370 ;  2tJ  K  ed.  5e7. 

It  l!)3  U,  S,  621 :  24  Sup.  Ct.  B^p.  673;  48  L.  ed.  817. 
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np^^n,  or  a  di«criinination  against,  the  individnal  rights  of  a  citizen 
of  the  United  States  removing  into  the  State,  and  excluded  from 
voting  therein  by  state  legislation.     The  qnesstion  might  arise  if 
an  exclusion  from  the  priWlege  of  voting  were  founded  upon  the 
particular  State  from  which  the  person  came.  e:celuding  from  that 
privilege,  for  instance,  a  citizen  of  the  United  States  coming  from 
Gf'or^Ma  and  allowing  it  to  a  citizen  of  the  United  States  coming 
from  Xew  York  or  any  other  State.     In  such  case  an  aigument      _^ 
inipht  \je  urged  that,  under  the  Fourteenth  Amendment  of  the  — ^-^ 
federal  Constitution,  the  citizen  from  Georgia  was,  by  the  state  «^^   -^^ 
fitatiite,  deprived  of  the  equal  protection  of  the  laws.    Other  ex — — ^^^ 
trfrujc  cases  might  be  suggested." 

In  thi.s  case  the  court  held  valid  a  state  law  requiring  prrrTrn'='-   ^ 
coming  into  the  State  to  make  a  declaration  of  their  intention  oTn 
Ix^coming  citizens  and  re^sidents  of  the  State  before  they  coul« 
claim  the  right  to  Vie  registered  as  voters.    The  court  say: 
statute,  .so  far  as  it  provides  conditions  precedent  to  the  exercis 
of  the  elective  franchise  within   the  State,  by  persons  comii 
therein  to  reside    ...     is  neither  an  unlawful  discriminatic 
iigain.-t  any  one  in  the  situation  of  the  plaintiff  in  error  nor  do 

it  deny  to  him  the  equal  protection  of  the  laws,  nor  is  it  repugmi nt 

to  any  fundamental  or  inalienable  rights  of  citizens  of  the  Unit — ^ed 
States,  or  a  violation  of  any  implied  guaranties  of  the  fede^^^B^ 
Constitution.** 

{$  239.  Though  Determined  by  State  Law,  the  Right  to  Vote 

Representatives  is  a  Federal  Right. 
A  distinction  is  to  be  made  between  the  right  to  vote  for  a  R-^R^p- 
resentative  to  Congress  and  the  conditions  upon  which  that  ri^  -^gl^^ 
is  granted.     In  the  preceding  section  it  has  been  shown  that  the 

right    to   vote   is   conditioned    upon    and   determined   by  st^"— ^^^ 
law.     Hut  the  right  itself,  as  thus  determined,  is  a  federal  ri^^  -ght- 
That  is  to  say,  the  right  springs  from  the  provision  of  the  fed^  — /eral 
Constitution  that  Representatives  shall  be  elected  by  those  ^^  ^^^ 
have  the  right  in  each  State  to  vote  for  the  members  of  the  r      ^nost 
njuiicroiis  branch  of  the  state  legislature.    The  Constitution  "^    thus 
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i  give^  the  riglit  but  accepts,  as  its  own,  the  qualifications  wliicli 

1  ^e  States  severally  see  fit  to  establish  with  reference  to  the  elec- 

^^on  of  the  mo^  numerous  branch  of  their  several  st^te  legislatures. 

-f^iiia  is  the  doctrine  laid  down  by  the  Supreme  Court  in  Jix  patle 

^  -a.irbrough**  in  which  they  :jay:      'vBut  it  is  not  correct  to  say 

BM*^.t  the  right  to  vote  for  a  member  of  Congress  does  not  depend 

^^P^<r>n  the  Constitution  of  the  United  States.     The  office,  if  it  bo 

i   ^^^'^^perly  called  an  ofiice,  is  created  by  that  CoustitJition  and  by 

^*^^^t  alone.     It  also  declares  how  it  shall  be  filled,  namely,  by 

.j_^^^^x;tion.     Its  language  is:     ^  The  House  of  Representatives  shall 

^     composed  of  members  chosen  every  second  year  by  the  people 

■^     tlie  several  States,  and  the  electors  in  each  State  shall  have  the 

^ ^-Salifications  requisite  for   the  electors  of   the  most   numerous 

^*^aneb  of  the  state  legislature/    (Article  I,  Section  2.)   The  States 


I 
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prescribing  the  qualifications  of  voters  for  the  most  numerous 


^'anch  of  their  own  legislatures,  do  not  do  this  with  reference  to 
*^e  election  of  members  of  Congress.    Nor  can  they  prescribe  the 
^^lalifications  for  those  eo  nomine.      They  define  who  are  to  vote 
^•:>r  the  popular  branch  of  their  own  legislature,  and  the  Constitu- 
tion of  the  United  States  says  the  same  persons  shall  vote  for  mem- 
oirs of  Congress  in  that  State.     It  adopts  the  qualification  thus 
furnished  as  the  qualification  of  its  own  electors  for  meraWrs  of 
Congress.    It  is  not  true,  therefore,  that  memliers  of  Congress  owe 
tlieir  right  to  vote  to  the  state  law  in  any  sense  which  makes  the 
1  Exercise   of   the   right   depend   exclusively  on   the   law   of   the 
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H  no  U.  S.  651;  4  Sup.  Ct  Rep.  152;  28  K  e±  214. 

15  T>ie  opinion  continuea:  **  Counsel  for  petitionera,  spizing  upon  the  expres- 
sion found  in  the  opinion  of  the  court  in  the  rase  of  Minor  v.  Happeraett  (21 
VTall.  162;  22  L,  (hI.  627)  that  *' the  Constitution  of  tho  Utiit^  Statea  does 
^ot  confer  the  riglit  of  RufTrage  upon  any  one/'  without  reference  to  the  con- 
nection in  which  it  is  ii*0(3,  inaiats  that  the  voters  in  thi^  sense  do  not  owe 
tlieir  right  to  vote  in  any  sense  to  that  instrument.  But  the  court  was  com- 
batting the  argument  that  this  right  was  conferred  on  rII  citizens,  and  there- 
'fore  upon  women  aa  well  as  men.  In  opposition  to  that  idea,  it  was  said  th« 
<?onstitution  adopts  as  the  qualification  for  voters  of  members  of  Congress 
^hat  which  prevails  in  tlie  State  where  the  voting  is  to  be  done;  therefore, 
«aid  the  opinion,  the  ri|;ht  is  not  definitely  con  ferret!  on  any  person  or  class 
«f  pfTSons  by  the  Constitution  alone,  because  you  have  to  look  to  the  law  of 
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In  Wiley  v.  Sinkler,*^  an  action  brought  in  one  of  the  fe^ 
circuit  courts  against  the  board  of  managers  of  a  general  state 
election  to  recover  damages  in  the  sum  of  twenty-tive  thousand 
dollars  for  wrongfully  rejecting  the  plaintiff^s  vote  for  a  member 
of  the  House  of  Kepresentatives  of  the  United  States.     The  de- 
fendants demurred  on  the  grounds  that  the  court  had  no  jurisdic-  — . 
tion  because  it  did  not  affirmatively  appear  on  the  face  of  thi 
complaint  that  a  federal  question  was  involved,  and  because  thi 
verdict  for  an  amount  sufficient  to  give  the  court  jurisdictioi 
would  be  excessive.     Upon  error  to  the  federal  Supreme  Courl 
that  tribunal  held  that  a  federal  ri^ht  was  directly  involved  fo 


the  State  for  the  description  of  the  class.     But  the  court  did  not  intend  *^ 
say  that  when  the  cla^a  or  the  person  In  thus  ascertainod^  \\h  right  to  to 
for  a  member  of  Congress  was  not  fundamentally  based  upon  the  Confttitutii 
whi<?h  created   the  ofilce  of  member  of  Congress,  and  declared  it  should 
elective,  and   pointed  to  tbte  meana  of  aacertaiDing  who  should  he  eIe>cto 
The  Fift«^nth  Amendment  of  the  Constituliou,  by  its  limitation  on  the  poi 
of  the  States  in  tlie  exercise  of  their  right  to  prescribe  the  qualifications 
voters  in  their  own  elections  and  by  its  limitation  of  the  power  of  the  Uni^ 
States  over  that  subject,  clearly  ahowa  that  the  right  of  suffrage  wa^  c"^ 
•idered  to  bo  of  supreme  importance  to  the  National  Government,  and 
not  intended  to  be  left  within  the  exclusive  control  of  the  States.     It  is 
the  following  language:     Sec.  L    The  right  of  citizens  of  the  United  States 
vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State, 
account  of  race,  color,  or  previous  condition  of  servitude.     Sec»  2,     The  C 
gress  shall  have  power  to  enforce  this  article  by  appropriate  le^station. 

**  While  it  is  quite  true,  as  was  said  by  this  court  in  United  States  v.  Re 
(92  U.  S.  214;   23  L.  ed.  503)   that  this  article  gives  no  affirmative  righi 
the  colored  men  to  vote,  and  is  designed  primarily  to  pi-event  discrLminai 
against  him  whenever  the  right  to  vote  may  be  granted  to  others,  it  is 
to  see  that  under  some  circumstiinces  it  may  operate  as  the  immediate  soi 
of  a  right  to  vote.     In  all  casea  where  the  former  slave-holding  States 
not  removed  from  their  Conatitutions  the  words  'white  men*  as  a  qwali 
tion  for  voting,  this  provision  did,  in  efTeet,  confer  on  him  the  r»)ffht  to  *=- 
because,  being  paramount  to  the  state  law,  and   a  part  of  the  state  ii 
annulled  the  discriminating  word  *  white/  and  thus  left  him  in  the  enjo; 
of  the  same  rig^Kt  qm  white   persons.     And   such   wouhl   l»e  the  effect  of 
further  constitutional  provision   of   a   State  which   should  give  the  rigl 
vnting  exclusively  to  white  people,  whether  they  be  men  or  women.    Xej 
Delaware.  103  U.  8.  370^  20  U  ed.  567*     In  such  cases  this  Fifteenth  Ar 
of  Amendment  does,  proprio  vigore,  substantially  confer  on  the  negro  the  i 
to  voti^,  and  Con|?r<^sB  has  the  power  to  protect  and  enforce  that  right" 

3«  179  U,  S.  58;  21  Sup.  Ct  Rep.  17;  45  L.  ed.  84. 
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"  the  right  to  vote  for  members  of  the  Congress  of  the  United 
States  is  not  derived  merely  from  the  Constitution  and  laws  of 
,  the  State  in  which  they  are  chosen^  but  has  its  foimdation  in  the 
Constitution  of  the  United  States/'  ^^  The  amount  of  damages 
claimed,  the  court  held,  to  be  **  peculiarly  appropriate  for  the  de- 
termination of  a  jury,"  and  that  no  opinion  of  the  court  would 
'*  justify  it  in  holding  that  the  amount  in  controversy  was  in- 
sufficient to  support  the  jurisdiction  of  the  circuit  court,"  ^* 


§  240.  Federal  Control  of  Congressional  Elections. 

According  to  the  Constitution,  **  The  time©,  places  and  manner 
of  holding  elections  for  Senators  and  Representatives,  shall  be  pre- 
scribed in  each  State  by  the  legislature  thereof;  but  the  Congress 
xnay  at  any  time  by  law  make  or  alter  such  regulations,  except  as 
to  the  places  of  choosing  Senators." 

In  this  clause  sufficient  authority  is  given  the  Federal  Govern- 
iiient,  should  it  so  see  fit,  to  assume  entire  and  exclusive  control 
of  the  elections  of  Senators  and  Representatives;  to  establish  by 
acts  of  Congress  the  regulations  governing  the  same,  and  to  apply 
and  enforce  these  regulations  by  federal  olEcials  and  tribunals. 

The  United   States  government  did  not  exercise  any  of  the 

►wer  thus  given  it  until  1842  when,  conceiving  that  the  system 
^^niployed  in  some  Stjites  of  electing  all  the  members  of  the  House 
^pf  Kepresentative^  upon  a  general  ticket  (that  is.  one  according 
to  which  each  voter  voted  for  as  many  Representatives  as  there 
'Were  Reprpsentatives  to  be  elected  from  his  State)  gave  an  undue 
power  to  the  political  party  in  the  majority  in  the  State,  Congress 
enacted  a  law  declaring  that  each  member  should  be  elected  by  a 
separate  district  composed  of  contiguous  territory.'*  In  liS66  an 
art  was  passed  regulating  the  election  of  Senators  by  the  state 

17  Citing  Ex  parte  Yarbrougb,  110  l\  S.  651 ;  4  Sup.  Ct.  Rep.  152;  28  L.  ed. 
274. 

^l«A8  to  constitutioimHty  of  federal  regulation  and  protection,  and  the 
ed^ra!  characier  of  the  right  to  vote  for  Representutives  to  CongreBS,  «« 
Jn  re  Coy,  127  U.  S.  731;  8  Sup.  Ct  Rep.  1263;  32  L.  ed.  274;  l^Laaon  v. 
:i!i!.»onri,  179  U.  S,  328;  2!  Stip.  Ct  Rep.  125;  45  L.  ed.  214;  Swafford  v, 
Tcmpreton,  185  U.  S.  487;  22  Sup,  Ct,  Rep.  783;  46  L.  cd,  1005. 
i»g5  Stat,  at  L.  49L 
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legislatures.  In  1873  Congreas  again  acted,  providing 
the  election  of  Representatives  in  all  of  the  States  should  occur 
upon  the  same  day,  namely,  tJie  Tuesday  following  the  first  Mon- 
day in  November,  IS 76,  and  on  the  same  day  of  every  second  year 
Thereafter,^  In  like  manner  Congresa  fixed  the  day  for  election 
of  presidential  electors. 

By  art  of  1872,  amended  by  that  of  February  14,  1890,  it  is 
proviiltnl  that  *'  all  votes  for  Representatives  in  Congress  must  be 
by  written  or  printed  ballot  or  voting  machine,  the  use  of  which 
has  been  duly  authorized  by  the  state  law;  and  all  votes  received 
or  recorded  contrary  to  this  se<^tinn  shall  be  of  no  effe-ct*" 

Other  federal  laws  prohibit  interference  in  elections  by  federal 
troops,  or  army  or  navj"  officers;^  and  hy  the  law  of  1870  it  is  pro- 
vided generally  at  all  elections  that  no  persons  shall  l»e  preveuted 
from  voting  because  of  race,  color  or  previous  condition  of 
servitude.^ 

A  general  law  enacted  in  1870  (amended  in  1871),  entitled  a 
law  *'  To  enforce  the  Rights  of  Citizens  of  the  United  States  to 
Vote  in  the  Several  States  of  the  Union,*'  while  not  itself  estab- 
lishing pogitive  regulations  of  its  own,  provided  for  the  appoint- 
ment of  marshals  and  supervisors  of  elections  to  see  to  it  that  the 
state  laws  governing  elections  of  Representatives  to  Congress  were 
fairly  and  effectively  executed.^ 

This  right  of  oversight  was,  however,  resisted  by  some  of  the 
States  upon  the  ground  that,  though  the  United  States  might 
establish  regulations  of  its  own,  appoint  officials  to  execute  them, 
and  compel  the  officials  of  the  State  as  well  as  private  citizens  to 
conform  to  them,  it  had  no  right  or  power  to  control  state  officials 
in  tlie  execution  of  the  laws  enacted  by  their  own  States,  even 

soBy  act  of  March  3,  1875^  this  provision  wa5  made  "not  to  apply  to  any 
State  thut  has  not  yet  cbangt^d  its  dny  of  election  and  whose  Oonatitiitioxi 
must  be  amended  in  nrdpr  to  efff*et  a  change  in  llie  day  of  election  of  etat4» 
officers  in  8*\id  Stftte-"  Tlie  elections  in  the  States  of  Maine,  Vermont  and 
Oregon  at  present  are  held  under  this  provision. 

siBev.  Stat,  |$  2003,  5530,  6528. 

ss  Bev.  Slat ,  S  2t)04.  This  law  was  of  course  enacted  imder  muthorit j 
given  by  the  Fifteenth  Amendment* 

i^ThiB  law  was  repealed  February  8,  1894, 
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rten  tlioae  laws  related  to  the  election  of  members  of  the  Na* 
loiial  Legiglature. 

This  controversy  reached  a  judicial  settlement  in  the  case  of  Ex 

parte  Siebold,^  decided  in  1870*    This  suit  arose  out  of  the  ar- 

Hnest  of   certain  state-appointed   judges   of   elections   who  were 

^■barged   with    interfering   with    and    resisting    supen^isors    and 

^Beputy  marshals  holding  appointment  from  the  Federal  Govern- 

^Bient  under  the  act  of  1S70.    In  behalf  of  the  defendants  it  was 

maintained  tliat  t!ie  federal  officials  had  been  without  constita- 

tional  authority,  and,  therefore,  that  the  resistance  offered  them 

Tiras  not  a  legal  offense* 

The  argument  i*  stated  by  Justice  Field  in  his  dissenting 
opinion.  He  there  takes  the  position  that  in  granting  to  the  Fed- 
eral Government  the  authority  to  enact  laws  regulating  the  elec- 
tions of  Senators  and  Representatives,  the  intention  of  the  f ramers 
of  the  Constitution  had  been  simply  to  authorize  the  General  Gov- 
ernment to  legislate  in  case  the  state  government  refused  to  take 
ay  steps  whatever.  lie  said:  **  The  act  was  designed  simply 
give  to  the  General  Government  the  means  of  its  preservation 
st  a  possible  dissolution  from  the  hostility  of  the  States  to 
tike  election  of  Representatives,  or  from  their  neglect  to  provide 
utable  means  for  holding  such  elections.*'  As  evidence  that  this 
ras  the  intention,  iladison's  remarks  in  the  Constitutional  Con- 
irention  and  Hamilton's  in  The  FedcraJisi  were  cited.  So  long 
the  state  laws  aro  retained  and  administered  by  state  officials, 
iiey  cannot,  argued  Field,  be  properly  regarded  as  federal  laws, 
id  Congress  cannot  provide  for  their  federal  supervision.  "  The 
L-t  of  Congress,"  he  said,  *  asserts  a  power  inconsistent  with  and 
estructive  of  the  independence  of  the  States.  The  right  to  eon- 
rol  their  own  officers,  to  prescribe  the  duties  they  shall  perform, 
without  the  supervision  or  interference  of  any  other  authority, 
id  the  penalties  to  which  they  shall  be  subjected  for  a  violation 
y{  duty  is  essential  to  that  independence."  After  quoting  from 
[entucky  v,  Uennison,^  Field  continues:    '*  If  it  be  incompetent 

2<  100  U.S.  371;  25  L.  ed.  717. 
M24  How.  OB;  16  L.  ei.  717. 
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for  the  Federal  Government  to  enforce  by  coercive  measures  the 
performance  of  a  plain  duty,  imposed  by  a  law  of  Congress  upon 
the  executive  oflBcer  of  a  State  [the  rendition  of  fugitives  from 
justice]  it  would  seem  to  be  equally  incompetent  for  it  to  enforce 
by  similar  measures  the  performance  of  a  duty  imposed  upon  him 
by  a  law  of  a  State,  If  Congress  cannot  impose  upon  a  state 
officer,  as  such,  the  performance  of  any  duty,  it  would  seem  l(^^ 
ally  to  follow  that  it  cannot  subject  him  to  punishment  for  the 
neglect  of  such  duties  as  the  State  may  impose.  It  cannot  punish 
for  the  non-performance  of  a  duty  whi6h  it  cannot  pre.rcribe. 
.  .  .  Whenever,  therefore,  the  Federal  (jovemment,  instead  of 
acting  through  its  own  officers,  seeks  to  accomplish  its  purposes 
through  the  agency  of  officers  of  the  States,  it  must  accept  the 
agency  with  the  conditions  upon  which  the  officers  are  permitted 
to  act  .  •  •  When,  therefore,  the  Federal  Government  de- 
sires to  compel,  by  coercive  measures  and  punitive  sanctions,  the 
performance  of  any  duties  devolved  upon  it  by  the  Constitution, 
it  must  appoint  its  own  officers  and  agents,  upon  whom  its  power 
can  be  exerted.  .  .  .  Whatever  Congress  may  properly  do 
touching  the  regulations  [governing  elections]  one  of  two  things 
must  follow:  either  the  altered  or  the  new  regulation  remains  a 
state  law,  or  it  becomes  a  law  of  Congress.  If  it  remains  a  state 
law,  it  must,  like  other  laws  of  the  State,  be  enforced  through  its 
instrumentalities  and  agencies,  and  with  the  penalties  which  it 
may  see  fit  to  prescribe,  and  without  the  supervision  or  inte^fe^ 
ence  of  federal  officials.  If,  on  the  other  hand,  it  becomes  a  law 
of  Congress,  it  must  be  carried  into  execution  by  such  officers  and 
with  such  sanctions  as  Congress  ma;v  designate.  .  •  .  With 
respect  to  the  election  of  Representatives,*'  Field  concludes,  '^  as 
long  as  Congress  does  not  adopt  regulations  of  its  own  and  enforce 
them  through  feileral  officers,  but  permits  the  regulations  of  the 
States  to  remain,  it  must  depend  for  a  compliance  with  tliem  upon 
tlio  lulelity  of  the  state  officers  and  their  responsibility  to  their 
o\m  government.  All  the  provisions  of  the  law,  therefore,  author- 
izing: suj^ervisors  and  marshals  to  interfere  with  those  officers  in 
the  discharge  of  their  duties  and  providing  for  criminal  prosecu- 


tioDs  against  them  in  the  federal  '^ourts,  are,  in  my  judgment, 
dearly  in  conflict  with  the  Constitution/' 

The  majority  of  the  caurt^  however,  in  their  opinion  say: 
**  There  is  no  declaration  that  the  regulations  shall  be  made  either 
"vrholly  by  the  state  legislatures  or  wholly  by  Congress.  If  Con- 
gress does  not  interfere,  of  course  they  may  be  nmde  wholly  by 
the  State;  but  if  it  chooses  to  interfere,  there  is  nothing  in  the 
words  to  prevent  its  doing  so,  either  wholly  or  partially.  On  the 
contrary,  the  necessary  implication  is  that  it  may  do  either.  It 
may  either  make  the  regulations,  or  it  may  alter  them.  If  it 
only  alters,  leaving,  as  manifest  convenience  requires,  the  general 
organization  of  the  polls  to  the  State,  there  results  a  necessary 
eo-operatiun  of  the  two  governments  in  regulating  the  subject* 
But  no  repugnance  in  the  system  of  regulations  can  arise  theoce; 
for  the  power  of  Congress  over  the  subject  is  paramount  It  may 
be  exercised  as  and  when  Congress  sees  fit  to  exercise  it  "^Tien 
exercised,  the  action  of  Congress,  so  far  as  it  extends  and  conflicts 
with  the  regulations  of  the  State,  necessarily  supersedes  them. 
This  is  implied  in  the  power  '  to  make  or  alter.*  " 
I  As  to  the  supposed  incompatibility  of  independent  sanctions 
and  punishments  imposed  by  the  two  governments,  for  the  enforce- 
ment of  tlie  duties  required  of  their  respec^tive  officers  of  election, 
and  for  their  protection  in  the  ]>erforniance  of  thosje  duties,  the 
court  say :  "  While  the  -State  will  retain  the  power  of  enforcing 
such  of  its  own  regulations  as  are  not  superseded  by  those  adopted 
by  Congress,  it  cannot  be  disputed  that  if  Congress  has  power  to 
make  regulations  it  must  have  the  power  to  enforce  them,  not  only 
by  punishing  the  delinquency  of  officers  appointed  by  the  United 
States,  but  by  restraining  and  punishing  those  who  attempt  to  in* 
terfere  with  them  in  the  performance  of  their  duties;  and  if,  as 
we  have  shown,  Congress  may  revise  existing  regulations,  and  add 
to  or  alter  the  same  as  far  as  it  deems  expedient,  there  can  be  as 
little  question  tliat  it  may  impose  additional  penalties  for  the  pre- 
vention of  frauds  committed  by  the  state  otficers  in  the  elections, 
or  for  their  violation  of  any  duty  relating  thereto,  whether  arising 
from  the  common  law  or  from  any  other  law,  state  or  national. 


548 


United  States  Uu^xstitutional  Law, 


Why  not?  ...  It  is  objected  that  Congress  has  no  power  to 
enforce  state  laws  or  punish  state  officers,  especially  has  no  power 
to  pimish  them  for  violating  the  laws  of  their  own  State,  As  a 
general  proposition  this  is,  undoubtedly,  true;  but  when,  in  the 
performance  of  their  functions,  state  officers  are  called  upon  to 
fulfil  duties  which  they  owe  to  the  United  States  as  well  as  to  the 
State^  has  the  former  no  means  of  compelling  such  fulfilment  ? 
Yet  that  is  the  case  here.  It  is  the  duty  of  the  States  to  elect  Rep- 
resentatives to  Congress.  The  due  and  fuir  election  of  tbese 
Representatives  is  of  vital  importance  to  t!ie  United  States.  The 
Government  of  the  United  States  is  no  less  concerned  in  the  trajas- 
action  than  the  state  government  is.  It  certainly  is  not  obliged  to 
stand  by  as  a  passive  spectator,  when  duties  are  violated  and  out- 
rageous frauds  are  committed.  It  is  directly  interested  in  the 
faithful  performance,  by  the  officers  of  elections,  of  their  respect* 
ive  duties.  Those  duties  are  owed  as  well  to  the  United  States 
as  to  the  State.  This  necessarily  follows  from  the  mixed  nature 
of  the  transaction,  state  and  national.  A  violation  of  duty  is  an 
offense  against  the  United  States,  for  which  the  offender  is  justly 
amenable  to  that  government.  Xo  official  position  can  shelter 
bim  from  this  responsibility.  In  view  of  the  fact  that  Congress 
has  plenary  and  paramount  jurisdiction  over  the  whole  subject, 
it  seems  almost  absurd  to  say  that  an  officer  who  receives  or  lias 
custody  of  the  ballots  given  for  Representatives  owes  no  duty  to 
the  National  Government  wliich  Congress  can  enforce;  or  tliut  an 
officer  who  stuffs  the  ballot  b<ix  cannot  be  made  amenable  to  the 
United  States,  If  Congress  has  not,  prior  to  the  passage  of  the 
present  lawg^  imposed  any  penalties  to  prevent  and  punish  frauds 
and  violations  of  duty  committed  by  officers  of  election,  it  has  been 
because  tho  exigency  has  not  been  deemed  sufficient  to  require  it, 
and  not  because  Congress  bad  not  the  requisite  power.  The  ob- 
jection that  the  laws  and  regulations,  the  violation  of  which  is 
made  punishable  by  the  Acta  of  Congress,  are  state  laws  and  have 
not  been  adopted  by  Congress,  is  no  sufficient  answer  to  the  power 
of  Congress  to  impose  punishment.  It  is  true  that  Congress  lias 
not  deemed  it  necessary  to  interfere  with  the  duties  of  the  orili- 


ElECTJOX    of   MeMBEBS    of    C0NOBE88. 


541* 


I 


officers  of  election,  but  has  Ijcen  content  tr»  leave  tlicm  as 

[prescribed  by  state  laws.     It  has  only  created  additional  sanctions 

for  their  performance,  and  provided  means  for  supervision  in 

r[>rder  more  effectually  to  secure  such  performance.  The  imposi- 
tion of  punishment  implies  a  proliibilion  of  the  act  punished. 
The  state  laws  which  Congress  sees  no  occasion  to  alter,  but  which '-^ 
it  allows  to  stand,  are  in  effect  adopted  by  Congress.  It  simply 
^demands  their  fulfilment.  Content  to  leave  the  laws  as  they  are, 
it  is  not  content  with  the  means  provided  for  their  enforcement 
^t  provides  additional  means  for  that  purpose;  and  we  think  it  is 
entirely  within  its  constitutional  power  to  do  so.  It  is  simply  the 
exercise  of  the  power  to  make  additional  regulations." 

In  ix  parte  Clarko^*^  and  Ex  parte  Yarbrough^'  the  doctrine 
declared  in  Siebold's  case  is  reaffirmed,  the  court  saying  in  the 
latter  case,  **  If  this  government  ia  anything  more  than  a  mere 

I  aggregation  of  delegated  agents  of  other  States  and  governments, 
each  of  which  is  superior  to  the  General  Government,  it  must  have 
the  power  to  protect  the  elections  from  violence  and  corruption." 
In  the  Yarbrough  case  the  law  of  1870  was  held  to  support  an 
indictment  charging  a  conspiracy  to  intimidate  a  citizen  of 
African  descent  from  voting.^     The  parties  interfered  with  some 
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«  no  U.  S.  tl51;  4  Sup.  Ct,  Rep.  152;  28  U  ed.  274. 

*■  "  Rev*  Stat.,  §  2208.  If  two  or  more  persons  conspire  to  injure,  oppre«, 
ihr^ftien  or  intimidate  any  citizen  in  the  free  exercise  or  enjovroent  of  any 
Tight  or  privilege  secured  to  Lim  by  tlie  Constitution  or  laws  of  the  United 
States  or  because  of  hia  having  so  exercised  the  same,  or  if  two  or  more  per- 
«onH  go  in  disguise  on  the  highway  or  on  the  premises  of  another,  with  intent 
to  prevent  or  hinder  his  free  exercise  or  etijnyment  of  any  right  or  privilege 

■  BO  secured,  they  shall  be  fined  not  mure  thtxn  ^^M^(^  and  imprisoned  not 
more  than  ten  years;  and  shall,  moreover,  thereafter  be  ineligible  to  any 
office  or  plare  of  hunor,  profit  or  trust  created  by  the  Constitution  or  laws  of 
the  United  States/' 

'*  fl  5520.  If  two  or  more  persons  in  any  State  or  Territory  conspire  to 
prevent  by  force,  intimidation  or  threat,  any  citizen  who  is  lawfully  entitled 
to  vote*  from  giviiij^  his  support  or  advocaev,  in  a  legal  manner,  toward  or 
in  favor  of  the  election  of  any  lawfuny  qualified  person  as  an  elector  for 
President  or  Vice-President,  nr  as  a  member  of  the  Conp-eas  of  the  United 
States;  or  to  injiire  any  citijsen  in  person  or  property  on  account  of  such 
advocacy;  each  of  such  persons  shall  be  punished  by  a  fine  of  not  less  than 
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otberg  not  officers  of  the  TTnited  States,  as  in  the  Siebold  caae^ 
Imt  this  difference^  the  court  held,  had  bo  bearing  upon  the  consti- 
tutional power  of  the  Federal  Government  to  panish  those  in- 
terfering. I 

**  The  power  in  either  case  arisea  ont  of  the  circamstances 
that  the  function  in  which  the  party  ia  engaged  or  the  right 
lich  he  ia  about  to  exercise  is  dependent  on  the  lawa  of  the  | 
^United  States.  In  both  cases  it  is  the  dntj  of  that  government  to 
see  that  he  may  exercise  this  right  freely  and  to  protect  him  from 
violence  while  so  doing  or  on  account  of  so  doing*  This  duty 
does  not  arise  solely  from  the  interest  of  the  party  concerned,  but 
from  the  necessity  of  the  government  itself,  that  its  serrice  shall 
be  free  from  the  adverse  induence  of  force  and  fraud  practised  on 
its  agents^  and  that  the  votes  by  which  its  members  of  Congress 
and  its  President  are  elected  shall  be  the  free  votes  of  the  electors, 
and  the  officers  thus  chosen  the  free  and  uncorrupted  choice  of 
those  who  have  the  right  to  take  part  in  that  choice." 

§  241.  Enforcement  Clause  of  the  Fifteenth  Amendment 

By  the  second  section  of  the  Fifteenth  Amendment  Congress 
given  power  to  enact  laws  necessary  for  the  enforcement  of  the 

prohibition  expressed  in  the  first  section. 

The  federal  authority  thus  granted,  it  is  to  be  observed,  has 
reference  to  all  elections  whether  state  or  federal.    In  this  respect 
it  is  thus  much  broader  than  that  given  in  Section  IV  of  Article  \ 
In  other  respc'Cts,  however,  the  power  granted  is  much  narrowe 
for  it  authorizes  federal  intervention  only  in  cases  where  the  rig! 
to  vote  has  been  denied  or  abridged  on  account  of  race,  color^ 
previous  condition  of  servitude.    Thus  In  United  States  v.  Keese 
an  act  of  Congress  which  made  it  a  crime  to  hinder,  delay  or 
strict  any  citizen  from  doing  any  act  to  qualify  him  to  vote 
from  voting  at  any  election,  was  held  void  because  its  operatic 
was  not  confined  to  cases  in  wbirh  the  interference  was  on  account 
of  race,  color,  or  previous  condition  of  servitude^ 

fSOO  nor  more  than  ip5,000,  or  by  imprisonment,  with  or  without  hjird  labor, 
not  t(!!t<i  than  nH  montUa  nor  more  than  sue  years,  or  by  both  such  fiiie 
and  impHsotiinent." 

uQg  V.  S.  214:  23  L.  ed.  563. 
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In  James  v.  Bowman^  it  was  finally  determined  by  the  Su- 
preme Court  that  the  prohibition  of  the  Fifteenth  Amendment  ap- 
plied not  to  private  but  only  to  state  action.  Therefore  the 
court  held  void  an  act  of  Congress  which  provided  for  the  punish- 
ment of  individuals  who  by  threats,  bribery  or  otherwise  should 
prevent  or  intimidate  others  from  exercising  the  right  of  suffrage 
as  guaranteed  by  the  Fifteenth  Amendment 

After  reviewing  the  manner  in  which  the  prohibitions  of  the 
Fifteenth  Amendment  had,  by  judicial  construction,  been  held  to 
relate  to  state  action  only,  and  the  legislative  power  of  Congress 
under  the  enforcement  clause  of  that  Amendment  limited  to  the 
enactment  of  laws  providing  remedios  against  unconstitutional 
state  action,  the  court  in  its  opinion,  say:  "These  authorities 
show  that  a  statute  [of  Congress]  which  purports  to  punish  purely 
individual  action  cannot  be  sustained  as  an  appropriate  exercise 
of  the  power  conferred  by  the  Fifteenth  Amendment  upon  Con- 
gress to  prevent  action  by  the  State  through  some  one  or  more 
of  its  official  representatives."^ 

§  S242.  Disfranchisement  Clauses  of  the  Southern  States. 

As  has  been  before  adverted  to,  most,  if  not  all,  of  the  Southern 
States  in  which  the  negro  population  is  very  considerable,  have, 
by  means  of  constitutional  amendments  or  in  constitutions  newly 
adopted,  secured  in  effect  the  almost  total  disfranchisement  of 
their  colored  citizens.  This,  however,  has  been  done,  not  by  dis- 
franchisement provisions  expressly  directed  against  the  negroes, 
but  by  requiring  all  voters  to  be  registered,  and  placing  condi- 
tions upon  registration  which  very  few  negroes  are  able  to  meet, 
or,  at  any  rate,  to  satisfy  the  registration  officers  that  they  do 
meet  them. 

If  the  courts  may  freely  go  behind  the  terms  of  a  constitu- 
tional clause  to  discover  its  intent,  and  to  construe  it  by  that 
intent,  or  if  it  may  test  its  validity  by  its  actual  operation  in 
practice,  it  would  seem  that  a  possible  opportunity  is  afforded  for 

80  190  U.  S.  127;  23  Sup.  Ct.  Rep.  678;  47  L.  ed.  979. 

81  In  this  case  it  is  also  held  that  "an  indictment  which  charges  no  dis- 
crimination on  account  of  race,  color  or  previous  condition  of  servitude, 
is  likewise  destitute  of  support  by  such  Amendment." 
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holding  void  some  at  least  of  the  disfranchising  clauses  of  the 
constitutions  of  the  Southern  States.     As  yet,  however,  no  caae 
has  heen  brought  before  the  Supreme  Court  in  which  the  court 
has  eonscnttd  to  make  this  examination.    As  to  the  circumstances 
under  %vhi*jh  the  court  will  consent  to  go  back  uf  the  terms  of  a 
law,  to  determine  its  real  intent  and  effect^  two  interesting  cases 
arc  Yick  Wo  v,  ITopkiu5"*  and  Williams  \\  Mississippi.^    In  the 
former  case  the  law  or  ordinance  in  question  was  held  void  in  that 
it  attempted  to  give  to  an  administrative  officer  an  arbitrary  dis* 
cretionary  power,  and  also  in  that  an  actual  arbitrary  discriminat- 
ing use  of  that  authurlty  was  shown.     In  Williams  \\  Mississippi 
the  court  declined  to  hold  void  the  state  law  in  question,  the  law 
being  upon  its  face  not  in  violation  of  the  equal  protection  clause- 
of  the  Fourteenth  Amendment,  and  no  discrimination  in  fad 
being  proved.    In  Yick  Wo  v,  Ilopkins  the  court  say :    '•'  Thougl 
the  law  itself  be  fair  on  it«  face  and  impartial  in  appearance*  ye 
if  it  is  applied  and  administered  by  public  authority  with  an  ev: 
eye  and  an  unequal  hand,  so  as  practically  to  make  unjust  an 
illegal  diBcriminations  between  persons  in  similar  circumstance^^=^ 
material  to  their  rights,  the  denial  of  justice  is  still  within  t 
prohibition  of  the  Constitution.'*     This  doctrine,  however,   t 
court  say  in  the  Willianis  case  is  not  applicable  to  the  Constit 
tion  of  Mississippi  and  its  statutes.    *^  They  do  not  on  their  fa 
discriminate  between  the  races,  and  it  has  not  been  shown  tk^ 
their  actual  administration  was  evil,  only  that  evil  was  possi 
under  them.^' 

In  Giles  v.  Harris,^  decided  in  1903,  a  colored  citizen  of  A  ^ 
bama  brought  an  action  in  a  federal  court  against  the  registrars       ^^f 
his  county  to  compel  them  to  register  him  as  a  voter,  claiming  tfca.  -«f 
the  provisions  of  the  Alabama  Constitution  upon  which  the  re^r^^ 
I  trars  based  their  refusal  to  register  him  were  in  violation  of   ^Xie 

^H        equal  protection  clause  of  the  Fourteenth  Amendment  and  of   t^e 
^H        prohibition  of  the  Fifteenth  Amendment.     The  Supreme  Coiii"^» 
^H        to  which  the  case  finally  came  for  ad  indication,  refused  the  teli^ 
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prayed,  caving:    **  The  difficulties  which  we  cannot  overcame  are 
two,  and  the  first  is  this:     The  plaintiflF  alleges  that  the  whole 
registration  scheme  of  the  Alabama,  Constitntion  is  a  fraud  upon 
the  Constitution  of  the  United  States,  and  asks  ns  to  declare  it 
Taii     But,  of  course,  he  could  not  maintain  a  bill  for  a  mere 
declaration  in  the  air.    He  does  not  try  to  do  so,  but  asks  to  be 
i^gistered  as  a  party  qualified  under  the  void  instrument.     If, 
then,  we  accept  the  conolusion  which  it  is  the  chief  purpose  of  tho 
bill  to  maintain^  how  can  we  make  the  court  a  party  to  the  unlaw- 
ful scheme  by  accepting  it  and  adding  another  voter  to  its  fraudu- 
lent   lists  I      If    the    sections    of    the    Constitution    concerning 
^•e^stration  were  illegal  in  their  inception^  it  would  be  a  new  doc* 
t^Tine  in  constitutional  law  that  the  original  invalidity  could  he 
<5*ured  by  an  administration  which  defeated  their  intent.      The 
^z^ther  difficulty  is  of  a  different  sort,  and  strikingly  reinforces  the 
^argument  that  equity  cannot  undertake  now>  any  more  than  it 
Iziaa  in  the  past,  to  enforce  political  rights,  and  also  the  suggestion 
^hat  stat^  constitutions  were  not  left  unmentioned  in  section  1979 
T»v  accident     In  determining  whether  a  court  of  equity  can  take^ 
Jurisdiction,  one  of  the  first  questions  is  what  it  can  do  to  enforce 
»any  order  that  it  may  make.    This  is  alleged  to  be  tlie  consplracj' 
'^if  a  State,  although  the  State  is  not  and  could  not  be  made  a 
^arty  to  the  bill.    (Hans  v.  Lonisiana,  134  U,  S.  1;  10  Sup.  Ct- 
TRep.  604;  33  L.  ed.  84:?.)     The  circuit  court  has  no  constitutional 
,7)ower  to  control  its  action  by  any  direct  means.    And  if  we  leave 
the  State  out  of  consideration,  the  court  has  as  little  practical 

(power  to  deal  with  the  people  of  the  State  in  a  body.  The  biH 
imports  that  the  great  mass  of  the  white  i>opuIation  intends  n> 
keep  the  blacks  from  voting.  To  meet  such  an  intent  something 
more  than  ordering  the  plaintiflTs  name  to  be  inscribed  upon  the 
lists  of  1903  will  be  needed.  If  the  conspiracy  and  intent  exist, 
a  name  on  a  piece  of  paper  will  not  defeat  them.  Unless  we  are 
prepared  to  eupen^ise  the  voting  in  that  State  by  officers  of  the 
^ft  court,  it  seems  to  us  that  all  that  the  plaintiff  could  get  from 
^^  equity  would  b**  an  empty  form.  Apart  from  damages  to  the 
indiridiial,  relief  from  a  gi'eat  political  wrong,  if  done,  aa  alleged^ 
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bj^  the  people  of  a  State  and  tlie  State  itself,  must  be  given  by 
them  or  by  the  legislative  and  political  department  of  the  govern- 
meiit  of  the  United  States,"  ^ 

In  Giles  v.  Teasley,^**  which  was  an  action  brought  to  recove^i 
damages  against  the  board  of  registrars  for  refusing  to  regista^^ 
the  plaintiff  as  a  qualified  elector  of  the  State.     The  Supreme" 
Court  of  Alabama  helct  that  if  the  provisions  of  the  state  consti- 
tution were  repugnant  to  the  Fifteenth  Amendment  they  wer^j 
void  and  the  board  of  registrars  appointed  thereunder  had  no  leg^H 
exis-t^nce  and  had  no  power  to  act  and  would  not  be  liable  for  ^^ 
refusal  to  register  the  plaintiflf;  while  on  the  other  hand,  if  th 
provisions  were  constitutional  the  registrars  acted  properly  ther 
under  and  their  action  was  not  reviewable  by  the  courts.      The 
Supreme  C"Oiirt  of  the  United  States  held  that  the  Alabama  court 
bad  not  decided  any  federal  question  adversely  to  the  plaintiff, 
and,  therefore,  that  the  Supreme  Court  had  no  jurisdiction  to  re-    | 
view  the  decision  of  the  state  court,  ^M 

In  Jones  v.  Montague,®^  decided  in  1004,  the  court  declined  t^^ 
review  the  dismissal  of  a  petition  for  a  writ  of  prohibition 
prevent  the  canvass  of  the  votes  cast  at  a  congressional  electio 
(upon  claim  that  the  petitioners  had^  in  violation  of  the  federal 
Constitution,  been  denied  registration)  for  the  reason  that  IImJ 
canvass  had  in  fact  been  already  made,  and  certificates  of  electid^^ 
issued  to  persons  who  had  been  recognized  by  the  House  of  Rep- 
resentatives as  members  thereof.  The  court  thus,  in  any  event, 
not  being  able  to  provide  any  relief,  the  case  became  merely  ^U 
moot  one,  and  as  such  was  dismissed.  ^M 

In  the  light  of  the  foregoing  unsuccessful  attempts  to  obtain 
from  the  Supreme  Court  relief  from  the  operation  of  the  disfra 
chisiBg  clauses  of  the  state  coiistitutions  we  have  been  conside 
ing,  the  question  may  properly  be  asked  whether  it  is  constitution 
ally  possible  for  the  Congress  to  provide  by  legislation  means 
which  the  constitutionality  of  these  clauses  may  be  fairly  passe 
upon  by  the  courts  and  the  appropriate  relief  givem  It  would  seen 

3"  Juatict'3  Hrtrlaii,  Brewer,  and  Brown  disM*nt^d. 
4<193  U.  S.  146;  24  Stip.  ft  Bop,  350  j  48  L.  ed.  655, 
"194  U.  S.  147;  24  Sup.  Ct,  Uep,  Oil  ;  48  L,  ed.  013. 
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tiat  much  might  be  done.    As  regards  congressional  elections,  Con- 

[cgfess  has,  as  we  have  seen,  plenary  powers  of  control,  and  could 

take  complete  charge  of  both  the  elections  and  the  registration  of 

tthe  voters.  In  such  case  the  federal  registrars  might  refuse  to 
Pf'gister  white  voters  under  clauses  of  the  state  laws  which  they 
toight  hold  to  be  in  violation  of  the  federal  Constitution,  and  the 
'Oterg  so  refiisetl  registration  would  have  to  seek  redress  in  the 
federal  courts  and  set  wp  the  validity  of  these  state  laws.  As  re- 
Sards  state  elections  Congress  might  enact  laws  giving  to  federal 
courts  jurisdictioh  of  actions  brought  against  state  registrations 
^^  election  oflficials  who,  in  violation  of  federal  constitutional 
^^ghtSf  have  refused  registration  or  opportunity  to  vote  to  legally- 
Qi^aJified  .persons, 

Wtether  or  not  such  legislation,  the  possibility  of  which  is 

above  suggested,  would  be  wise  is  a  question  by  itself.    \TTiether, 

1^  Wise,  it  could  be  efficiently  enforced  iu  communities  where  it 

^oulj  meet  strong  and  united  popular  opposition  is  another  ques- 

J^^-ti,     **  In  the  last  analysis  otiedienee  not  voluntarily  given  must, 

P^^   "the  most  part,  be  compelled  by  force  applied  through  the  in- 

W  ^■"ttxnentality  of  criminal  prosecutions.    In  the  face  of  the  united 

'^<i    passionate  opposition  of  the  white  people  of  the  South,  such 

m      *^^*^ecutions  in  the  past  have  failed  to  aceomplish  any  permanently 

^^^^'f  111  results.     It  is  probable  that  convictions  would  be  difficult 

ol)tain  even  where  the  offense  was  flagrant  and  the  guilt  of  the 

^^^-ndants  clear.'*  ^ 

^      ^43,  The  Power  of  the  United  States  to  Compel  the  Election 

■  by  the  States  of  Representatives  to  Congress,  Senators 

■  and  Presidential  Electors. 

T^      ^t  has  at  times  been  suggested  that  the  States  might,  if  they 

Pj^^^iild  so  choose,  destroy  the  Federal  Government  by  a  refusal  to 

^^l^ct    Presidential    Electors,    pepresentatives    to    Congress    and 

^^Uators.    In  the  case  of  Representatives,  should  the  States  refuse 

^^    take  action,  their  election  could,  as  we  have  seen,  be  directly 
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*»  LL  S,   DUt.  Atty.  Ro»i»,  in  Amcriajn   FoUtiral  Science  Review,  I,  41,   in 
article  entitled  *  Negro  Suffrage:  Tbe  Constitutional  Toint  of  View." 
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undertaken  by  the  Federal  Government  As  regards  Senati 
and  Presidential  Electors,  however,  the  Federal  Gorernin 
could  not  itseJf  undertake  their  election,  and  it  is  difficult  to  s. 

gest  legal  means  by  which  state  action  could  be  compelled. 
Cohens  V.  Virg^nia,^®  Barbour,  arguing  in  behalf  of  the  posi^  i 
which  had  been  taken  by  Virginia,  declared:  ** Whenever  tj 
States  shall  be  determined  to  destroy  the  Federal  Govemm  c^^nt 
they  will  not  find  it  necessary  to  act,  and  to  act  in  riolatioxzi  of 
the  Constitution,  They  can  quietly  accomplish  the  purpose  bv 
not  acting-  Upon  the  state  leerislatures  it  depends  to  appoint  the 
Senators  and  Presidential  Electors,  or  to  provide  for  their  elee- 
tion.  Let  them  merely  not  act  in  these  particulars,  the  executive 
department  and  part  of  the  legislature  ceases  to  exist,  and  the 
Federal  Government  thus  perishes  by  a  sin  of  omission  not  of 
commission,"  To  this  position  Webster  alluded  in  his  speech  i^ 
reply  to  Calhoun,  and  endeavored  to  minimize  its  importan^^ 
from  the  States'  Rights  standpoint  **  I  hear  it  often  suggestel^ 
he  said,  "  that  the  States^  by  refusing  to  appoint  Senators  ar^^ 
Electors,  might  bring  this  govenmient  to  an  end.  Perhaps  tU^ 
is  true ;  but  the  same  may  be  said  of  the  state  governments  tber'* 
selves*  Suppose  the  legislature  of  a  State,  having  the  power  '^^ 
appoint  the  govcrnoT  and  the  judges,  should  omit  that  duty^  woiil*^ 
not  the  state  government  remain  unorganized?  Xo  doubt,  aJ' 
elective  governments  may  he  broken  up  by  a  general  abandonmeii^ 
on  the  part  of  those  entrusted  with  political  powers,  of  their  ap 
propriate  duties."  Moreover,  as  a  matter  of  fact,  as  Webster  went 
on  to  show,  in  a  certain  very  important  sense  the  federal  Con^ti- 
tution  relies,  for  the  maintenance  of  the  government  which  it 
establishes^  upon  the  plighted  faith  not  of  the  States,  as  States, 
hut  upun  the  several  oaths  of  its  individual  citizens,  in  thit  m 
members  of  a  state  legislature  are  obliged,  as  a  condition  preoe 
dent  to  their  taking  their  seats,  to  swear  to  support  the  federiJ 
Constitution,  and  from  the  obligation  of  this  oath  no  stale  power 
can  discharge  them.  Thus,  says  Webster,  ^*  no  member  of  a  stitc 
legislature  can  refuse  to  jiroceed  at  the  proper  time  to  elect  Sen** 

w  a  \Vh.  2Ui  b  U  ed*  257. 
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►rs  to  Congress,  or  to  provide  for  the  choice  of  Electors  of  Presi- 
3iit  and  Vice-President,  any  more  than  the  members  of  this  body 
Senate]  can  refuse,  when  the  appointed  day  arrives,  to  meet  the 
.embers  of  the  other  House,  to  count  the  votes  for  those  officers, 
id  to  ascertain  who  are  chosen.  In  both  cases,  the  duty  binds, 
id  with  equal  strength,  the  conscience  of  the  individual  member, 
id  it  is  imposed  on  all  by  an  oath  in  the  very  same  words.    Let 

then  never  be  said.  Sir,  that  it  is  a  matter  of  discretion  with 
ie  States  whether  they  will  continue  the  government,  or  break 

np  by  refusing  to  appoint  Senators  and  Electors.  They  have 
o  discretion  in  the  matter.  The  members  of  the  legislatures  can- 
ot  avoid  doing  either,  so  often  as  the  time  arrives,  without  a 
ix*ect  \'iolation  of  their  duty  and  their  oaths ;  such  a  violation  as 
'ould  break  up  any  other  government.** 

The  correctness  of  the  reasoning  of  TVebster  may  be  granted, 
Hd  yet  the  fact  remains  that  however  great  a  moral  obligation 
^ere  may  be  upon  the  individual  members  of  the  several  state 
ovemments  to  take  such  action  as  is  necessary  to  equip  the  Fed- 
^si.  Government  with  the  officials  necessary  for  its  operation, 
tiere  exists  no  legal  means,  by  an  issue  of  mandamus  or  other- 
wise, to  compel  such  action  when  refused. 

i  244.  Election  of  Senators. 

The  Constitution  provides  that  Senators  in  the  federal  Congress 
tall  be  chosen  by  the  legislatures  of  the  several  States,  and  that 
^  the  times,  places,  and  manner  of  holding  elections  for  Senators 
nd  Representatives  shall  be  prescribed  in  each  State  by  the  legis- 
%tuie  thereof;  but  that  Congress  may  at  any  time  by  law  make 
r  alter  such  regulations,  except  as  to  the  places  of  choosing 
ienators.'* 

Not  until  1866  did  Congress  exercise  the  control  over  the  elec- 
ion  of  Senators  thus  given  it  Prior  to  that  date  the  Senate  had 
ecognized  the  validity  of  elections  based  on  majority  votes  in 
oint  conventions  of  the  two  houses  of  the  state  legislatures,  where 
.  concurrent  choice  of  the  two  houses  sitting  separately  was  not 
obtained.     It  was  held,  however,  in  the  case  of  James  Ilarlsm, 
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ISSTy  tluu  In  such  joint  canventions  a  qnonun  of  both  honses  must 
be  present 

Bv  the  act  of  1S66  the  entire  matter  was  federally  detenmned. 
The  text  of  the  law  is  given  below.^ 

In  the  case  of  James  B.  Enstis,  the  Senate  held  that,  under  this 
laWy  an  election  made  bv  a  majority  vote  in  a  joint  convention  was 

4t  Rev.  Stat.,  ii  14-19. 

**  I  14.  The  legislature  of  each  SUte  which  is  chosen  next  preceding  tb» 
expiration  of  the  time  for  which  any  Senator  was  elected  to  represent  sock 
State  in  Congress  shall,  on  the  second  Tuesday  after  the  meeting  and  orpnizt- 
tion  thereof,  proceed  to  elect  a  Senator  in  Congress. 

i  15.  Such  election  shaU  be  conducted  in  the  following  manner:  £ae!i 
house  shall  openly  by  n'ra-roce  vote  of  each  member  present,  name  one  penoi 
for  Senator  in  Congress  from  such  State,  and  the  name  of  the  person  so  toted 
for,  who  receives  a  majority  of  the  whole  number  of  votes  cast  in  eseh  l»nue, 
shall  be  entered  on  the  journal  of  that  house  by  the  clerk  or  seeretuj 
thereof;  or  if  either  house  fails  to  give  such  majority  to  any  person  on  thit 
day,  the  fact  shall  be  entered  on  the  journal.  At  twelve  o'clock  meridiu 
of  the  day  following  that  on  which  proceedings  are  required  to  take  pbee 
as  aforesaid,  the  members  of  the  two  houaes  shall  convene  in  joint  assemblj. 
and  the  journal  of  each  house  shall  then  be  read,  and  if  the  same  per«oa 
has  received  a  majority  of  all  the  votes  in  each  house,  he  shall  be  declared 
duly  elected  Senator.  But  if  the  same  person  has  not  received  a  majoritr 
of  the  votes  in  each  house,  or  if  either  house  has  failed  to  take  proceeding 
as  required  by  this  section,  the  joint  assembly  shall  then  proceed  to  ehoost 
by  a  viva-voce  vote  of  each  member  present,  a  person  for  Senator,  and  6e 
person  who  receives  a  majority  of  all  the  votes  of  the  joint  assemblv.  i 
majority  of  all  the  members  elected  to  both  houses  being  present  and  rotiag. 
shall  be  declared  duly  elected.  If  no  person  receives  such  majority  on  t)» 
first  day,  the  joint  assembly  shall  meet  at  twelve  o'clock  meridian  of  ci^h 
succeeding  day  during  the  session  of  tlie  legislature,  and  shall  take  at  Inst 
one  vote,  until  a  Senator  is  elected." 

§  10.  U'lienever  on  tlie  meeting  of  the  legislature  of  any  State  a 
vacancy  exists  in  the  representation  of  such  State  in  tlie  Senate,  the  legis- 
lature shall  proceed,  on  the  second  Tuesday  after  meeting  and  organizati  a 
to  eh'ct  a  person  to  fill  such  vacancy,  in  the  manner  prescribed  in  the  pre 
coding  section  for  the  election  of  a  Senator  for  a  full  term. 

8  17.  \Vhene\x?r  during  the  session  of  the  legislature  of  any  Stat?  a 
Viicancy  occurs  in  the  representation  of  such  State  in  the  Senate,  similar 
proceedings  to  fill  sucli  vacancy  slmll  be  had  on  the  second  Tuesday  after  the 
Ic^rislature  has  organized  and  has  notice  of  such  vacancy. 

^  IS.  It  slmll  Ik*  the  duty  of  the  executive  of  the  State  from  which  any 
Senator  has  beea  chosen,  to  certify  his  election,  under  the  seal  of  the  S:a:*, 
t')  ihv  President  of  the  Senate  of  the  United  States. 

^  10.  J  ho  eertiticate  mentioned  in  the  preceding  section  shall  be  counter- 
signed by  the  secretary  of  state  of  the  State. 
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"aJid,  even  though  there  was  not  present  a  quorum  of  on©  of  the 

tiousee. 

When  there  is  a  dispute  as  to  whioh  of  two  contesting  state 

l>odies  is  the  de  jure  legislature,  the  United  States  Senate,  while 
leaving  the  power  tt?  exercise  its  own  judgment  will  ordinarily 
^^cognize  that  body  which  is  accepted  as  de  jure  by  the  other 

^ti^ate  authorities. 


^ 


24S«  Popular  Election  of  Senators. 

The  constitutional  pravision  that  Senators  shall  in  each  State 
t>^  elected  by  the  legislature  thereof  has,  in  a  number  of  instances, 
l>cen  practically  evaded  by  state  laws  or  party  regulations  provid- 
^:iag  either  that  the  people  shall  bj'  popular  vote  indicate  their 
^^loice  for  Senators,  such  indication  being  in  practice,  if  not 
l^ally,  binding  upon  the  members  of  the  state  legislature?  or  that 
"^►ach  political  party  shall  in  a  primary  vote  indicate  its  choice, 
"^•hieh  choice  in  effect  binds  the  partj^s  Representatives  in  the 
^tate  legislature.*' 

€  1246.  Vacancies  in  the  Senate, 

It  is  provided  by  the  Constitution  that  if  vacancies  in  the  Sen- 

tite  **  happen  by  resignation  or  otherwise,  during  the  recess  of  the 
egislature  of  any  State,  the  executive  thereof  may  make  tempo- 
■ary  apr^ointments  until  the  next  meeting  of  the  legislature,  which 
ihall  then  till  such  vacancies/' 
i.      Tliere  has  been  considerable  difference  of  opinion  as  to  the 
proper  construction  to  be  given  to  the  term  "happen''  as  em- 
ployed in  the  foregoing  constitutional  clause.     By  some  it  has 
"been    argued    that    a    vacancy    **  happens ''    whenever,    for    any 
reason  whatever,  there  is  a  vacancy  in  the  representation  of  a 
Etate  in  the  Senate,     By  others,  it  is  asserted,  that  where  a  state 
Bgielature  has  had  the  opportunity  to  elect  a  Senator  and  has 
failed  to  do  so,  it  cannot  be  said  that  a  vacancy  has  **  happened  ^' 
but  that  it  has  been  present  and  brought  about  by  the  non-action 
of  the  state  electoral  body,  and  that  that  body  has  thus  impliedly 

41  See  Haynes,  Tht  Election  of  Senniars,     Also  Sen.  Kep.  530,  54tli  Cong.» 
1st  S€SB,;  and  Sen.  Doc.  400,  57tU  Cong.,  Ist  Sess. 
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thnt.  it  iloes  not  dcs 


to  lie  filled.     Til 


the  vacancy 
the  jiosition  taken  by  tlie  Senute  in  lOOO  in  tlae  case  of  Senat<3 
Quay  from  Pemisylrania.  The  Committee  on  Privileges  and 
Elections,  in  its  report  to  the  Senate  recommending  this  action, 
after  stating  the  faets»  said:  **  It  will  thus  be  seen  that  the  va- 
cancy, which  tlie  Governor  of  Pennsylvania  has  here  attempted 
to  provide  for  by  a  temporary  appointmentj  was  one  which  was 
foreseen,  one  which  was  caused  by  the  expiration  of  a  prior  term, 
one  which  occurred  while  the  legislature  of  Pennsylvania  was  in 
session,  and  one  which  that  legislature  had  an  opportunity  of  fill- 
ing before  it  occurred,  in  the  interim  between  the  date  of  the  oc- 
currence and  the  appointment  of  the  Governor,  Under  these 
facts  we  think  that  the  appointment  is  invalid,  .  ,  .  After  a 
vacancy  in  the  office  of  United  States  Senator  occurs  or  comes  to 
pass,  if  the  next  legislature  does  not  fill  it^  it  continues  to  exist. 
It  is  the  same  vacancy,  not  a  new  one*  Now  the  state  e^recutive 
is  given  power  to  make  temporary  appointments  in  case  of  a 
vacancy  not  as  long  as  it  continues  or  exists,  but  only  until  tlie 
next  meeting  of  the  legislature,  which  is  then  required  to  fill  tlie 
vacancy.  This  clearly  means  tliat  the  paramount  intent  to  have 
the  legislature  choose  the  Senators  is  to  prevail,  and  that,  when- 
ever the  legislature  has  had  the  opportunity  to  fill  the  vacancy, 
cither  before  or  after  it  occurs,  the  executive  has  no  power  to 
iippoint,"  ^ 

The  senatorial  practice  has  not  been  uniform  in  respect  to 
executive  appointments  to  fill  vacancies,  but  the  action  in  the 
Quay  case  has  probably  determined  the  doctrine  for  the  future, 

§  247.  Vacancies  in  the  House  of  Representatives. 

When  vacancies  happen  in  the  representation  from  any  State, 
it  is  provided  that  the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies. 

Vacancies  are  occasioned  by  death,  by  resignation,  or  by  ac- 
ceptance of  a  disqualifying  otlicc.^ 

«2  Sen.  Rpt.   153,  5Gth  Cong.,   Ut  Sess. 
4a  Van  Ness  Case,  Cl.  A  H,  122. 


CHAPTER  XXXIX. 

THE   PROCESS   OF   LEGISLATIOX    AS   CONSTITUTIONALLY 
DETERMINED. 

§  248.  Constitutional  Provisions. 

To  a  certain  extent  the  manner  of  conducting  business  in  Con- 
gress, and  the  process  of  legislation  are  determined  by  the  Consti- 
tution. It  is  provided  that  the  Vice-President  shall  be  the 
president  of  the  Senate,  but  shall  have  no  vote  except  in  case  of 
a  tie.  The  Senate,  however,  is  empowered  to  choose  its  other 
oflicers,  including  the  president  pro  tempore  to  preside  in  the 
absence  of  the  Vice-President  or  when  he  is  exercising  the  office 
of  President  of  the  Unitod  States.  The  House  is  empowered 
to  choose  all  of  the  oflicers,  including  its  presiding  oflBjcer,  the 
Speaker. 

It  is  required  that  Congress  shall  assemble  at  least  once  in 
every  year,  and  that  such  meeting  shall  be  on  the  first  Monday  in 
December,  unless  by  law  a  different  day  is  appointed. 

A  majority  of  each  House  is  fixed  as  a  quoriun  to  do  business, 
but  a  smaller  number  is  competent  to  adjourn  from  day  to  day, 
and  to  compel  the  attendance  of  absent  members  in  such  manner 
and  under  such  penalties  as  each  House  may  proyide. 

Each  House  is  authorized  to  determine  the  rules  of  its  pro- 
cedure, to  punish  its  members  for  disorderly  behavior,  and,  as  we 
have  seen,  with  the  concurrence  of  two-thirds  to  expel  a  member. 

Xeither  House  may,  without  the  consent  of  the  other  House, 
during  a  session  of  Congress  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  Houses  are  sitting. 

Each  House  is  required  to  keep  a  journal  of  its  proceedings, 
and  from  time  to  time  to  publish  the  same,  excepting  such  parts 
as  may  in  their  judgment  require  secrecy;  and  it  is  ordered  that, 
at  the  desire  of  one-fifth  of  those  present,  the  yeas  and  nays  of 
members  of  either  House  on  any  question  shall  be  entered  on  this 
journal. 
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The  foregoing  ctHistitntioiial  provisions  impose  dnties  upcm  ind 
grant  powers  lo  the  taro  Uoases  of  Congress,  the  fnlfihnent  and 
exercise  of  which  are  placed  within  the  discretion  of  the  Houses 
thtnii^rlves-  Very  few  questions  arising  nnder  these  clauses  have, 
therefore,  teen,  or  could  have  heen,  brought  before  the  courts. 
One  iicportai;;  point  has,  however,  been  raised  and  deserves  at- 
tendon.    This  is  discussed  in  the  next  section. 


§  248.  ConchBhrcocsB  of  die  Records  of  Ccmgressiaaal  Pro- 
ceedings. 

In  a  few  instances  the  validity  of  laws  purported  to  have  leen 
enacted  bv  Congress  has  been  questioned  upon  the  ground  that 
thev  have  not,  in  fact,  been  enacted  bv  that  body  in  accordance 
with  the  requirements  of  the  Constitution.  This  has  necessitated 
the  exaiiiinarion  of  the  records  of  the  proceedings  of  Congress  and 
a  determination  of  the  evidential  value  to  be  given  to  these  pro- 
ceedings. 

In  Field  v.  Clark"  it  was  contended  by  the  appellants  that  an 
enrolled  act  in  the  custody  of  the  Secretary  of  State,  and  appea^ 
ing  up:>n  its  face  to  be  a  law  enacted  by  Congress,  was  a  nullitr, 
be«?aa5e,  as  was  shown  by  the  records  of  proceeding  in  Congress, 
ani  the  rei-i-r*^  of  eoiiiinirtees.  including  that  of  the  committee 
on  conference,  a  section  of  the  bill  as  finally  passed  was  not  in  the 
bill  atithenticatei  by  the  signatures  of  the  presiding  officers  of  the 
tx9  Honses  and  signed  ly  the  President.  The  court,  however, 
de'?!iirei  that  the  arrestation  of  the  Speaker  of  the  House  and  of 
the  President  of  the  Senate,  the  signarare  of  the  President  of  the 
rn:»:  Stite-.  ani  the  def->sit  of  a  measure  as  a  law  in  the  public 
a r  hive?  are  to  h*e  taken  as  unimpeachable  evidence  that  the  consti- 
t'ltiinal  r€*;:niren:ents  for  legislation  have  been  satisfied,  and  that 
the  n-.easure  as  thus  certinel  to  has  received  the  approval  of  the 
leiris^ative  branch  of  the  government.  The  opinion  concludes: 
"  We  are  of  the  opinion,  for  the  reasons  stated,  that  it  is  not 
competent  for  the  appellants  to  show,  from  the  journals  of  either 
Ho"5e.  fr^ni  the  rer^^rts  of  committees,  or  from  other  document?, 
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f>rinted  bj  aiitliority  of  Congress,  that  the  enrolled  bill,  designated 

^KB«  R.  9416/  as  finally  passed,  contained  a  section  that  does  not 

•ppear  in  the  enrolled  Act  in  tie  custody  of  the  State  Depart- 

i         In  United  States  v.  Ballin^  the  evidential  value  of  records  of 

I  <^oxigpressional  proceedings  was  again  considered.     The  points  in- 

|^ol%-^  and  their  decision  sufficiently  appear  from  the  following 

rqiiotation  from  tlie  opinion:    **  Two  questions  only  are  presented: 

"^st,  was  the  Act  of  May  9,  1S90,  legally  passed  and,  second, 

^^*i5it  is  the  meaning?    The  first  is  the  important  question*     The 

en  j*Q^2]^j  bill  is  found  in  the  proper  office,  that  of  the  Secretary  of 

^^^^t:^^   authenticated  and  approved   in   the  customary  and  legal 

'^'**^^:i*    There  is  nothing  on  the  face  of  it  to  suggest  any  invalidity. 

^      tlere  anything  in  the  facts  disclosed  by  the  journal  of  the 

^^Xzt-se,  as  found  by  the  general  appraisers,  which  vitiates  it?    We 

a^o      ^Qj^  unmindful  of  the  general  observations  found  in  Gardner 

^Z     ^^arney  (6  Wall  4^19;  18  L.  ed.  890)  *  that  whenever  a  ques- 

.^^^*^  arises  in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the 

i  ^*^^^^  when  a  statute  took  effect,  or  of  the  precise  terms  of  a  stal- 

r~^>    the  judges  who  are  called  upon  to  decide  it  have  a  right  to 

f^^Ort  to  any  source  of  infonnation  which  in  its  nature  is  capable 

^    Oonveying  to  the  judicial  mind  a  clear  and  satisfactory  answer 

^^^    siich  question ;  always  seeking  first  for  that  which  in  its  nature 

^  "^Tiost  api>ropriate,  unless  the  positive  law  has  enacted  a  different 

^le^'     And  we  have  at  the  present  term,  in  the  case  of  Field  y* 

T^-'lark,  had  occasion  to  consider  the  subject  of  an  appeal  to  the 

VOurnal  in  a  disputed  meatier  of  this  nature.     It  is  unnecessary  to 

Wd  anything  here  to  (hat  general  discussion.     The  Constitution 

[Article  I,  -Section  5)   provides  that  'each  House  shall  keep  a 

k>urnal  of  its  proceedings;'  and  that  *  the  yeas  and  nays  of  the 

jttembers  of  either  House  on  any  question  shall  at  tie  desire  of  one- 

|fth  of  those  present,  be  entered  on  the  journal.'    Assuming  that 

ly  reason  of  this  latter  clause  reference  may  be  had  to  the  journal, 

^  see  whether  the  yenLS  and  nays  were  ordered^  and  if  so  what 

ras  the  vote  disclosed  thereby;  and  assumingj  thongh  without 

a  144  U.  &  1 J   12  Sup.  €L  Rep.  507 ;   36  I*  ed.  321, 
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deciding,  that  the  facte  which  the  Constitntion  requires  to  be 
placed  on  the  journal  maj  be  appealed  to  on  the  question  whether 
a  law  has  been  legally  enacted,  yet  if  reference  may  be  had  U> 
fiuch  journal,  it  must  be  assumed  to  speak  the  truth.  It  cannot 
be  that  we  can  refer  to  the  journal  for  the  purpose  of  impeach- 
ing  a  statute  properly  authenticated  and  approved  and  then  sup- 
plement and  strengthen  that  impeachment  by  parol  evidence  that 
the  facts  stated  on  the  journal  are  not  true,  or  that  other  fart^ 
existed  which,  if  stated  on  the  journal,  would  give  force  to  the 
impeachment-*'  ^ 


§  250.  Constitutional  Force  of  Rules  of  the  House  and  Senate. 
In  United  States  v.  Ballin  was  also  raised  an  interesting  quea- 
tion  as  to  the  constitutional  validity  of  a  certain  rule  of  procedure 
adopted  by  the  House  of  Representatives.    As  to  this  tlie  court,  in 
its  opinion,  say:  "The  CKJustitntion    .    .    .    provides,  that  *  each 
House  may  determine  the  rules  of  its  proceedings.'    It  appears 
that,  in  pursuance  of  this  authority,  the  House  had,  prior  to  that 
day,  passed  this  as  one  of  its  rules:   Rule  XV,    *  On  the  demand 
of  any  member,  or  at  the  suggestion  of  the  Speaker,  the  names, 
of  members  sufficient  to  make  a  quorum  in  the  hall  of  the  House 
who  do  not  vote  shall  be  noted  by  the  clerk  and  recorded  in  the 
journal,  and  reported  to  the  Speaker  with  the  names  of  the  pe] 
sons  voting,  and  be  counted  and  announced  in  determining  ih^^m 
presence  of  a  quorum  to  do  business,'     (House  Journal,  230,  Fefcr^B. 
14,  1S900     The  action  taken  was  in  direct  compliance  with  th^^^-^s 
rule.     The  question,  therefore,  is  as  to  the  validity  of  this  ruL  -^»^ 
and  not  what  methods  the  Speiiker  may  of  his  own  motion  resort    -Co 

I  With  refereBce  to  lnwa  of  tlie  States,  the  Supreme  Court  in  Duncan      r, 
MrCaU   (130  U  S.  440;   11  8up.  Ct  Rop.  573;  35  L.  e(i.  210)   siiy:     **  It    it 
uiineceflaars'   to  entor  upon  nn   examiiiation   of  the   rulings   in   tin*  drfTi^rrtrr 
States  upon  tlie  quf»5tion  whether  &  statute  duly  autJieiiticate<l»  appmvwl  And 
€nrolled  can  be  impeached  by  resort  to   the  journftls  of  the   Icgislaturiv  <»r 
other  evidence,  for  the  purpose  of  establishing  that  it  was  not  passed  in  thf 
maimer  prescribed  by  the  jtate  ConRtitution.    Th«  decision!  are  numrrous  in^ 
the   results   reached   fail   of   unifomiity.     The  eourta  of  the  t^nited  StsH 
iieceaafirily    adopt   the    adjudication    of    the    state   courts    on    the   fUhjef^* 
[citing  cases]. 


: 


:f  OP  detennining  the  presence  of  a  quorum,  nor  what  matters  the 
Speaker  or  clerk  of  their  awn  TolitioB  place  upon  the  journal. 
UCeither  do  the  advantages  or  disadvantages,  the  wisdom  or  follv, 
of  sneh  a  rule  present  any  matters  for  judicial  consideration.  With 
^e  courts  the  question  is  only  one  of  power*     The  Constitution 
empowers  each  House  to  determine  its  rules  of  proceedings.     It 
:inaj  not  hy  its  rules  ignore  constitutional  restraints  or  violate 
^fundamental  rights,  and  there  should  be  a  reasonable  relation  be- 
Hkween  the  mode  or  method  of  proceeding  established  by  the  rule 
snd  the  result  which  is  sought  to  be  attained.     But  within  these 
limitations  all  matters  of  method  are  open  to  the  determination 
^«f  the  Ilousey  and  it  is  no  impeacBment  of  the  rule  to  say  that 
Hbome  other  method  would  be  better,  more  accurate,  or  even  more 
just.    It  is  no  objection  to  the  validity  of  a  rule  that  a  different 
one  has  been  prescribed  and  in  force  for  a  length  of  time.     The 
power  to  make  rules  is  not  one  which  once  exercised  is  exhausted. 
It  is  a  continuous  power,  always  subject  to  be  exercised  by  the 
House,  and  within  the  limitations  suggested,  absolute  and  beyond 
the  challenge  of  any  other  body  or  tribunaL     The  Constitution 
provides  that  *  a  majority  of  each    [House]   shall  constitute  a 
quorum  to  do  business.'     In  other  words,  when  a  majority  are 
■present,  the  House  is  in  a  position  to  do  business.     Its  capacity 
^'to  transact  business  is  then  established,  created  by  the  mere  pres- 
ence  of  a  majority,  and  when  that  majority  are  present  the  power 
of  the  House  arises.    But  how  shall  the  presence  of  a  majority  be 
determined  ?    The  Constitution  has  prescribed  no  method  of  mak- 
ing this  determination,  and  it  is  therefore  within  the  competence 
of  the  House  to  prescribe  any  method  which  shall  be  reasonably 
certain  to  ascertain  the  fact.     It  may  prescribe  answer  to  roU- 
pall  BS  the  only  method  of  determination;  or  require  the  passage 
pf  members  between  tellers,  and  their  count  as  the  sole  test;  or 
:ie  count  of  the  Speaker  and  the  clerk,  and  an  announcement  from 
ae  desk  of  the  names  of  those  who  are  present    Any  one  of  these 
aethods,  it  must  be  conceded,  is  reasonably  certain  of  ascertain* 
ig  the  fact,  and  as  there  is  no  constitutional  method  prescribed, 
ad  no  constitutional  inhibition  of  any  of  those,  and  no  violation 
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of  fnndamental  rights  in  anv,  it  follows  that  the  House  maj  zdopt 
either  or  all^  or  it  may  provide  for  a  ccHnbinatioii  of  anv  two  of 
the  methods.  That  was  done  bv  the  rule  in  question;  and  all  that 
rule  attempts  to  do  is  to  prescribe  a  method  for  ascertaining  the 
presence  of  a  majority,  and  thos  establishing  the  fact  that  the 
House  is  in  a  condition  to  transact  business.  As  it  appesis  from 
the  journal,  at  the  time  this  bill  passed  the  House  there  was 
present  a  majority,  a  quorum,  and  the  House  was  anthorized  to 
transact  any  and  all  business.  It  was  in  a  condition  to  act  on  the 
bill  if  it  desired.  The  other  branch  of  the  question  is,  whether, 
a  quorum  being  present,  the  bill  received  a  sufficient  number  of 
votes;  and  here  the  general  rule  of  all  parliamentary  bodies  is 
that,  when  a  quorum  is  present,  the  act  of  a  majority  of  the 
quorum  is  the  act  of  the  body.'' 

§  251.  Revenue  Measures. 

The  Constitution  provides  that  "  all  bills  for  raising  revenue  - 

shall  originate  in  the  House  of  Representatives;  but  the  Senate  -^ 

may  propose  or  concur  with  amendments  as  on  other  bills." 

This  provision  has  given  rise  to  frequent  controversies  between  mz 

the  two  Houses  of  Congress,  but  has  but  seldom  been  passed  upon  .gnD 
by  the  courts.  Xo  formal  definition  of  a  revenue  measure  has  -^2l5 
been  given  by  the  Supreme  Court,  but  in  Twin  City  National  -TjJ 
Bank  v.  Xebeker*  the  court,  in  effect,  held  that  a  bill,  the  primary  -^^j^ 
purpose  of  which  is  not  the  raising  of  revenue,  is  not  a  measure  ^^^e 
that  must  originate  in  the  House,  even  though,  incidentally,  a  .m^  a 
revenue  will  be  derived  by  the  United  States  from  its  execution.  ^-. -«ii. 

The  House  has,  upon  a  number  of  occasions,*^  refused  to  agre6^^--e 
to  or  consider  senatorial  amendments  to  revenue  measures  uponcuMrQ 
the  ground   that  the   amendments  have  enlarged   the   scope  oi^ir  ^r 
changed  the  character  of  the  measure  as  originated  in  the  House 
The  views  held  by  the  House  and  the  Senate,  respectively,  regard 

ing  what,  in  specific  instances,  should  properly  be  termed  revenu ^ 

measures  and  what  proper  amendments  thereto,  do  not  need  Mi>o 

4  167  U.  S.   100;    17  Sup.  Ct.  Rep.   766;   42  L.  ed.   134. 

6  See  Hinds,  Precedents  of  the  House  of  Representatives,  Chapter  XLVIi- 
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he  stated  in  this  treatise.  They  are  set  out  at  length  in  Mr. 
Hinds*  treatise.®  Especially  the  House  has  denied,  and  the  Senate 
has  insisted  upon,  its  right  to  originate  measures  -which  repeal  a 
w  or  portion  of  a  law  imposing  taxes,  duties,  imposts  or  excises. 


§  252.  Appropriation  Acts. 

It  would  seem  that  the  Senate  has  full  power  to  originate  meas- 
es apju'opriaring  monc-y  from  the  federal  treasury.     This  ritrlit 
a.^  at  times  been  denied  by  certain  members  of  the  House/  but 
le  House  ha^  not  itself  formally  adopted  this  negative  riew. 


I 

Mb. 


§  253.  Presidential  Participation  in  Law  Making. 

The  duties  and  powers  of  the  President  with  reference  to  the 
enactment  of  laws  are  stated  in  Clause  2  of  Section  YII  of  Article 
I  of  the  Constitution,      This  clause  reads:     Every  bill   which 
shall  have  passed  the  House  of  Representatives  and  the  Senate, 
shall,  before  it  become  a  law,  be  presentetl  to  the  President  of  the 
Fnited  States;  if  he  approve  he  shall  sign  it,  but  if  not  he  shall 
Tetnrn  it,  wuth  his  objections  to  that  House  in  which  it  shall  have 
ri  gin  a  ted,  Tvho  Bhall  enter  the  objections  at  large  on  their  journal, 
and  procee<i  to  reconsider  it.     If  after  such  reconsideration  two- 
thirds  of  that  House  shall  agree  to  pass  the  bill,  it  shall  be  sent, 
^together  with  the  objections,  to  the  other  House,  by  which  it  shall 
"likewise  be  reconsideredj  and  if  approved  by  two-thirds  of  that 
House,  it  shall  become  a  law.     But  in  all  such  cases  the  votes  of 
both  Houses  shall  be  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for  and  against  the  hill  shall  be  entered  on 
_^the  journal  of  each  House  respectively.     If  any  bill  shall  not  be 
^returned  by  the  President  within  ten  days   (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law, 
in  like  manner  as  if  be  had  signed  it,  unless  the  Congress  by  their 
adjotirnment  prevent  its  return,  in  which  case  it  shall  not  be  a 


^  Prcccfteuts  of  the  House  of  Represenfativea, 

7  See  eapeciaUy  tlio  viewH  of  tlie  minority  in  Houae  Report  No*   1-I7,  40tb 
Cong.,  ad  Seas.;  also  Hiiida,  |   1500. 
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In  an  earlier  chapter  it  has  be^i  pointed  out  that  the  foregoing 
provisions  have  no  application  to  amendmenta  to  the  Constitution 
propoeed  by  Congress  to  the  States  for  their  approval  or  disap- 
proval. 

§  254,  Resolutions* 

In  the  Fifty-fourth  Congress,  2d  Session,  the  Senate  Comm? 
on  the  Jiuliciary  was  requested  to  report  whether  a  certain  resol 
tion  mentioned  in  a  law  should  be  in  the  form  of  a  **  joint  resol 
tion,"  and  whether  it  was  necessary  that  "^^  concurrent  re.9olations** 
should  be  submitted  to  the  President  of  the  United  States. 

In  its  report  the  committee,  while  admitting  that  Clause  Zj  Sec^ 
tion  VII  of  Article  I  of  the  Constitution,  literally  applied,  won 
make  it  necessary  that  every  joint  or  concurrent  resolution 
Congress,  whatever  its  substance  or  intent,  would  have  to  be  su 
mitted  to  the  President  for  his  approval,  go  on  to  aay  that 
Constitution  must  look  beyond  the  mere  form  of  a  resolution^  to 
its  subject-matter,  and  that  tlio  words  "  to  which  the  concurreni 
^i  the  Senate  and  llouse  of  Representatives  may  be  necessary 
e  to  be  construed  to  relate  only  to  matters  of  legislation  to  whii 
the  concurrent  action  of  both  Houses  is  by  the  Constitution  mai 
absolutely  necessary;  in  short,  only  to  legislative  measures.    Th 
in  general,  joint  resolutions  need  to  be  sent  to  the  Presiden 
concurrent  resolutions  do  not     Of  these  latter  the  committee  sa; 
'*  For  over  a  hundred  years    .    .    ,    they  have  never  been  so  pre- 
sented.    They  have  uniformly  been  regarded  by  all  the  Deparj 
menta  of  the  Government  as  matters  peculiarly  within  the  proi 
incG  of  Congress  alone.     They  have  never  embraced  legislative 
decisions  proper,  and  hence  have  never  been  deemed  to  requi 
executive  approval.     This  practical  construction  of  the  Consti 
tion,  thus  acquiesced  in  for  a  century,  must  be  deemed  the  tr 
construction  with  which  no  court  will  interfere." 


re     I 


g  255.  Parts  of  Bills  May  not  Be  Vetoed. 

In  those  States  whose  Constitutions  have  not  expressly  giver 
the  executive  the  power  to  approve  parte,  and  disapprove  th* 
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remainder  of  bills,  it  has  been  uniformly  held  that  he  has  not 
the  power.  When,  however,  he  has  attempted  to  do  so,  the  de- 
cisions have  been  in  conflict  as  to  whether  such  partial  approval 
is  no  approval  at  all  and  amounts  to  a  veto,  or  whether  the  entire 
measure  is  to  be  treated  as  approved,  the  disapproval  of  the  parts 
being  considered  a  nullity.® 

§  256.  Riders. 

The  federal  Executive  has  never  attempted  the  exercise  of,  or 
claimed,  the  right  to  veto  parts  of  measures  submitted  to  him  by 
Congress,  and  to  approve  the  remainder.  Because  thus  bound 
to  accept  or  reject  a  bill  as  a  whole.  Congress  has  at  times  at- 
tempted to  force  the  hand  of  the  President  by  incorporating  into 
a  measure  which  it  is  known  he  will  feel  almost  obligated  to  sign, 
provisions  which  it  is  believed  he  would  disapprove  if  submitted 
to  him  as  independent  propositions.  At  times,  however,  these  so- 
called  "  riders  "  have  led  to  the  veto  of  the  entire  bill.  President 
Hayes  returned  without  his  approval  several  appropriation  bills 
which  contained  legislation  which  was  not  agreeable  to  him. 
President  Johnson  returned  the  act  of  March  2,  1867  (Army 
Appropriation  Bill),  with  his  signature,  but  in  a  message  of  pro- 
test said :  "  These  provisions  are  contained  in  the  second  section, 
which  in  certain  cases  virtually  deprives  the  President  of  his 
constitutional  functions  as  commander-in-chief  of  the  army,  and 
in  the  sixth  section  which  denies  to  ten  States  of  the  Union  their 
constitutional  right  to  protect  themselves  in  any  emergency,  by 
means  of  their  own  militia.  These  provisions  are  out  of  place 
in  an  appropriation  act.  I  am  compelled  to  defeat  these  necessary 
apprapriations  if  I  withhold  my  signature  from  the  act" 

§  257.  May  Bills  Be  Signed  by  the  President  after  the  Adjourn- 
ment of  Congress? 

As  appears  from  the  constitutional  provision  which  has  been 
quoted,  a  measure,  if  not  returned  to  Congress  within  ten  days, 

8  See  Art.  by  Jas.  D.  Barnett,  "  The  Executive  Control  of  the  Legislature," 
Am.  Law  Rev.,  XLI,  384. 
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StmJuys  exceptedj  becomes  a  law  wiiliout  tiie  Presiaeiii  a  i>igM- 
ture.  If,  however,  Coiigress  adjourns  l*efore  the  expiratioa  of  tlie 
ten  days,  the  measure  does  not  become  a  law  and  this  is  known 
as  a  pocket  veto*  The  question  has,  however,  been  several  times 
raised  whether  the  President  may  not,  if  he  desires  the  bill  to 
become  a  law,  sign  after  the  adjournment  of  Congress. 

In  1*^24  President  Monroe  by  inadvertence  failed  to  sign  a 
bill  before  the  adjournment  of  Congress  and  the  question  was 
ditjcu&sed  by  his  Cabinet  as  to  his  right  to  sign,  notwithstanding 
the  a<ljoiirnment.  Some  difference  of  opinion  being  manifested, 
the  President  decided  not  to  sign. 

In  1S(»3  President  Lincoln  signed  a  bill  eight  days  after  Con- 
gress had  adjourned.     At  the  next  session  of  Congress  the  Judi- 
ciary Committee  of  the  House,  having  been  instructed   to  con- 
sider the  constitutionality  of  this,  unanimously  reported  that  the 
bill  was  not  a  law*    Ko  action  was  taken  by  the  House  upon  this 
report,  but  later  substantially  the  aamo  measure  was  re-enacted 
by  Congress  and  signed  by  the  President,     The  committee,  in  it* 
report  referred  to,  said :    *'  The  ten  days'  limitation    ,    .    .    n 
fers  to  the  time  dorin<!f  which  Congress  remains  in  session.  anC^^^^ 
lias  no  api>lieatioa  after  adjournment     Ilence  if  the  Executive  ""^^i-re 
can  hold  a  bill  ten  days  after  adjournment  and  then  approve  ii^  ^i^ 
ho  can  as  well  hold  it  ten  months  before  approval,     This  wotd^^^EId 
render  tlio  laws  of  the  country  uncertain  and  could  not  have  bee^E^s^ 
intended  hy  the  framers  of  the  Constitution.     The  spirit  of 
Constitution  evidently  ra]uires  the  performance  of  every  act 
essary  to  the  enactment  and  approval  of  laws  to  be  perfect  befo»-  re 
the  adjournment  of  Congress."** 

9  1(1  Uinited  StaU's  v.  Wnil  (211  tt.  of  VI  523)  the  L>>urt  of  Claima  bdd  t^i« 
the  Supreme  Court  \md  implletlly  upheld  the  e«irlier  act,  signed  aft«r    md- 
journnwiit,  by  passing  upon   claims  arising  under  it.     However,  it  h  to     '*e 
observed  that  tlie  art  was  valid  upon  ils  face,  and  the  point  a«  to  U^  <i*^ 
of    it8    Bii^atiire    waa    not   raised,  and    the    court   waa   not   ol»liged   to  tmkf 
judicial  cognizance  of  it. 

Profeasiir  HarnHt  in  an  artick  in  Uie  Am,  Law  Jicv,,  XLT,  230^  tntldni 
*'T\%e  Executive  Control  of  the  Ijcgislaturp,**  and  Afn  Keniek  in  an  AtiifU 
in  the  same  juuriml,  XXXII,  208,  entitled  **  The  Power  of  the  Pre&idirat  to 
Sign  Billa  after  the  Adjourument  of  Congress/'  give  a  full  discussion  of  tJui 
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g  M8.  Signing  of  Bills  During  Recess  of  Congress. 

In  the  Weil  case  the  court  argued  Uiat  the  President  might 
ign  during  a  recess  of  Congress  even  if  he  might  not  sign  after 
ts  adjournment,  and  this  proposition  was  upheld  by  the  Supreme 
ourt  in  La  Abra  Silver  Mining  Co.  v.  United  States.^** 


subject.  They  show  that  the  decisions  of  the  Rtate  courts  with  reference  to 
"khe  signing  of  state  hilla  by  tlie  governor  after  legislative  adjournment  ar« 
^n  conflict,  with  the  hahtnce  of  nutliority,  however,  in  support  of  tlvr-  pnictice, 
50  175  U.  S.  423;  20  Sup,  Ct.  Rep.  lOS;  44  L,  ed.  223.  "The  gr.innd  of 
"this  contrntion  is  that  having:  ni^t  in  regular  session  at  the  time  appointed 
%y  law,  the  first  Monday  of  Dt^-ember,  1802,  and  having  on  the  22d  of  that 
^uontli  (two  days  after  the  presentation  of  the  bill  to  the  President)  hy 
^he  joint  action  of  th«  two  Hoiiseg  taken  a  iw:esB  to  a  named  day,  January  4, 
1893,  Congress  wa«  not  actually  sitting  when  the  Prei?ident,  on  the  2!^th 
day  of  Dwember.  1S92,  by  signing  it,  foritwilly  approved  the  act  in  question. 
The  prap<j!*ition,  plainly  gtat^il,  U  that  a  bill  paase<l  by  Con^rress  and  duly 
presented  to  the  President  does  not  become  a  law  if  his  approvnl  he  given 
on  a  day  when  Congress  is  in  recess.  This  implies  that  the  etmstitutiunul 
power  of  the  President  to  approve  a  bill  &o  a.s  to  make  it  a  law  is  absolutely 
aiispended  while  Congress  is  in  recess  for  a  fixed  tim«.  It  would  follow  from 
this  that  if  both  Houses  of  Congress  by  their  joint  or  separate  action  were 
in  recess  from  HOme  Friday  until  the  succeeding  Monday,  the  President  could 
not  exercise  tliat  power  on  the  intervening  Saturday.  Indeed,  according  to 
the  argument  of  counsel  the  President  could  nut  effectively  approve  a  bill 
on  any  day  when  one  of  the  Houses,  by  its  own  separate  action,  waa  legally 
in  recess  for  tliot  day  in  order  tlmt  neceaaary  repairs  be  made  in  the  room 
in  which  its  ^^ssinns  were  being  held.  Yet  many  public  acts  and  jiMnt  resnlu- 
tions  of  great  importa^nce,  together  with  many  private  acts*  have  been  treated 
«4  valid  ajid  enforceable,  which  were  approved  by  the  President  during  the 
^^leee^sea  of  Congress  covering  the  CbriKtmaa  holidays.  In  the  margin  will 
^Ke  found  a  reference  to  some  of  the  more  recent  of  those  statutes.  Do  the 
words  of  the  Constitution,  reasonably'  interpreted ^  sustain  the  views  advanced 
for   iippcHantt    .    .     .    It   is   said   that    the   approval   by   the    President   of  a 

Bill  passe4  by  Congress  is   not   strictly   an   executive   futielion>   but    is   legis- 
itive  in  its  nature;  and  this  view%  it  h  argued,  conclusively  shows  that  his 
approval   can   legally   occur   only  on   a   day   when   both    llousea   are   actually 
^ sitting  in  the  performance  of  legislative  functions.     Undoubtedly  the  Presi- 
ent  when   approving  bills   passed  by  Congres?*  may  be  said  to   participate 
the  enactment  of   laws   which   the  Constitution   requires   him  to  execute. 
But  that  consideration   does  not   determine  the   question   before  us.     As  the 
Donstitution,  while  anthorizing  the  President  to  perform  certain  functions  of 
limited   number   that  an^  legislative   in  their  general  nature,  does  not  re- 
strict  the  exercise   of   those   functions   to  the   particular   days   on   which   the 
two    Houses    of    C(jngre^s    are    actually   sitting   in   the    trans^aetion    of    public 
■business,   the   court   cannot   impose   such    a    restriction    upon    the    Executive. 
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It  is  made  hia  duty  by  the  Constitution  to  ex&mine  «Jid  let  npon  every 
bill  passed  by  Congress,  Tlie  time  within  whitli  he  must  approve  or  dis- 
approve a  bill  is  prescribed.  H  he  approve  a  bill,  it  is  made  hia  duty  to 
sign  it.  TIio  Constitution  iu  silent  as  to  the  time  of  his  signing,  exoept 
that  his  approval  of  a  bill  duly  presented  to  him  —  U  the  bill  is  to  become  a 
law  merely  by  virtue  of  such  approval  ^ — must  be  manifested  by  his  signature 
within  ten  da>^,  Sundays  excepted,  after  the  bill  has  been  presented  to  him. 
It  necessarily  results  that  a  bill  when  so  signed  becomes  from  that  moment 
a  law.  But  in  order  tliat  his  refusal  or  failure  to  act  may  not  deieat 
the  will  of  the  people,  as  exprcsa<>d  by  Congress^  II  a  bill  be  not  approved 
aud  he  not  returned  to  the  House  in  which  it  originated  within  that  time» 
it  becomes  a  law  in  like  manner  as  if  it  had  been  signed  by  him.  We 
perceive  nothing  in  these  constitutional  provisions  making  the  approval  of 
a  bill  by  the  President  a  nullity  if  such  approval  occurs  while  the  two 
Hfiuses  of  Congress  are  in  recess  for  a  named  time.  After  the  bill  haj  been 
preJ^ented  to  the  President,  no  further  action  is  required  by  Congress  in 
respect  of  that  bill,  unless  it  be  disapproved  by  him  and  within  the  time 
prescribed  by  the  Constitution  be  returned  for  recousideratiom  It  baa  prop- 
erly been  the  practice  of  the  President  to  inform  Congress  by  measags  of 
his  approval  of  bills,  bo  that  the  fact  may  be  recorded.  But  the  essential 
thing  to  be  done  in  order  that  a  bill  may  become  a  law  by  the  approval 
of  the  President  is  that  it  be  signed  within  the  prescribed  time  after  being 
presented  to  him.  That  being  done,  and  as  soon  as  done,  whetlicr  Congress 
is  informed  or  not  by  the  message  from  the  President  of  the  fact  of  kij 
approval  of  it,  the  bill  becomes  a  law,  and  is  delivered  to  tbo  Secretary  of 
Stnte  as  required  by  law.  Much  of  the  argument  of  counsel  seems  to  rest 
upon  the  provision  in  relation  to  the  final  adjournment  of  Congre^ia  for 
the  session  whereby  the  President  is  prevented  from  returning»  witlun  the 
period  prescribed  by  the  Constitution,  a  bill  tliat  he  disapproves  and  it 
unwilling  to  sign.  But  the  Constitution  places  the  approval  and  disapproval 
of  bills,  as  to  their  becoming  laws,  upon  a  different  basis.  If  the  Ptesident 
does  not  approve  a  hill,  he  ia  required  within  a  named  time  to  send 
it  back  for  consideration.  But  if  by  its  action,  after  the  presentation  of 
a  bill  to  the  President  during  the  time  given  him  by  the  Constitution  for 
an  examination  of  its  provisions  and  for  approving  it  by  his  signature, 
Congress  puts  it  out  of  his  power  to  return  it,  not  approved,  within  that 
time  to  tlie  House  in  which  it  originated,  then  the  bill  falls,  and  does  Dot 
become  a  law.  Whether  the  President  c:in  sign  a  bill  after  the  final  adjouis-  * 
ment  of  Congress  for  the  session  is  a  question  not  arising  in  this  ease,  and  M 
haft  not  been  considered  or  decided  by  us.  We  adjudge^ and  touching  thii  ^^ 
branch  of  the  case  adjudge  nothing  more  —  that  the  act  of  1892  haviOi 
been  presented  to  the  President  while  Congress  was  sitting,  and  having 
signed  by  him  when  Congress  was  in  recess  for  a  specified  time,  but  withir-^J 
ten  days,  6uudaja  excepted,  after  it  was  ao  presented  to  him,  was  effecting  1^^ 
approved,  and  immediately  became  a  law,  unleai  its  proviaiona  are  repi 
mint  to  the  Constitution.'* 


CHAPTER  XL. 

THE  GENERAL  POW^RJS  OF  CONGRESS. 
§  259.  General  Powers. 

In  the  chapters  which  are  immediately  to  follow  will  be  taken 
lip  seriatim  the  legislative  powers  of  Congress  except  in  so  far 
as  these  powers  have  been  considered  incidentally  elsewhere  in 
this  treatise. 

In  addition  to  its  legislative  powers  the  Houses  of  Congress 
have  certain  other  powers,  judicial  or  executive  in  character,  such 
as,  for  example,  with  reference  to  impeachments,  to  punishing 
their  members  for  disorderly  conduct,  or  their  expulsion  if  neces- 
sary, the  determination  of  contested  elections,  etc.  Each  House 
of  Congress  has  also,  it  has  been  held,  the  power  to  obtain  the 
information  necessary  for  an  intelligent  exercise  of  its  law- 
making power,  and  for  this  purpose  to  summon  witnesses,  and 
compel  the  production  of  documents,  and  to  punish  as  contempt 
disobedience  to  orders  thus  given.  These  non-legislative  duties 
are  discussed  elsewhere  in  this  treatise,  and  especially  in  the 
chapters  dealing  with  the  Separation  of  Powers. 

In  some  cases  the  powers  granted  by  the  Constitution  are  also 
made  obligations,  and,  in  general,  it  may  be  said  that  where  legis- 
lation is  necessary  to  make  effective  the  provisions  of  the  Consti- 
tution there  is  laid  upon  Congress  the  constitutional  obligation 
to  enact  this  legislation.  At  the  same  time  it  must  be  said  that 
this  obligation  is  an  "  imperfect "  one  in  that  no  legal  means 
exist  for  compelling  its  performance  or  providing  for  what  shall 
be  done  in  the  event  of  its  non-performance.  Thus  the  Constitu- 
tion provides  that  "  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  establish."  Should 
Congress  fail  by  legislation  to  establish  these  inferior  judicial 
tribunals  and  to  clothe  them  with  jurisdiction,  there  would  be 
no  constitutional  means  of  compelling  it  to  do  so.     Indeed,  by 
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failing  as  well  to  provide  for  the  appointment  and  remuneration 
of  Justices  of  the  Supreme  Court,  Congress  might  render  impos- 
sible the  exercise  of  any  federal  judicial  power  whatever.  Once 
established  the  Supreme  Court,  by  the  immediate  eflFect  of  con- 
stitutional provision,  has  the  original  jurisdiction  provided  for  in 
Section  II  of  Article  I,  but  it  is  unable  to  exercise  any  appellate 
jurisdiction  by  way  of  appeals  either  from  the  state  or  lower  fed- 
eral courts  except  as  Congress  has  by  statute  provided. 

This  is  but  a  single  illustration  of  many  that  might  be  given 
of  the  manner  in  which  the  existence  and  administration  of  the 
federal  government  is  absolutely  dependent  upon  the  action  of 
Congress.  For  it  may  be  laid  down  as  a  principle  which  admits 
of  no  exceptions  that  no  legal  means  exist  for  compelling  a  l^s- 
lative  body  to  enact  a  given  piece  of  legislation,  or,  indeed,  to 
perform  any  of  its  functions. 

Though,  in  many  respects,  not  self-executory,  and  the  obliga- 
tions created  by  its  provisions  not  enforceable  by  legal  process, 
the  federal  Constitution  is,  it  is  to  be  repeated,  in  all  other  re- 
spects a  law  and  directly  enforceable  as  such  in  the  courts  of  the 
land.  It  is,  as  has  been  already  said,  a  law  legislatively  enacted 
by  the  state  legislatures  or  the  state  conventions  which,  quoad  hoc 
acting  as  a  national  law-making  body,  established  it  and  ratified 
the  amendments  to  it. 


CHAPTER  XLL 

FEDERAL  POWERS  OF  TAXATION. 

§  260.  Taxes  Defined. 

Taxes  have  been  defined  by  an  eminent  authority  to  be  "  bur- 
dens or  charges  imposed  by  the  legislative  .power  upon  persons  or 
property  to  raise  money  for  public  purposes."^  The  same  author 
in  another  work  observ^es  that  they  *^  differ  from  forced  contribu- 
tions, loans,  and  benevolences  of  arbitrary  and  tyrannical  periods 
in  that  they  are  levied  by  authority  of  law,  and  by  some  rule  of 
proportion  which  is  intended  to  insure  uniformity  of  contribu- 
tion, and  a  just  apportionment  of  the  burdens  of  government"^ 
The  power  to  tax  is  ordinarily  spoken  of  as  an  incident  of 
lovereignty,  or,  as  a  sovereign  power.  A  more  exact  statement  is, 
lowever,  that  inasmuch  as  the  raising  of  a  certain  amount  of 
•evenue  is  essential  to  the  existence  and  operation  of  a  public 
^verning  body,  that  body  has,  even  in  default  of  express  consti- 
utional  grant,  an  implied  power  to  compel  those  subject  to  its 
lUthority  to  contribute  the  financial  means  necessary  for  its 
upport. 

Thp^evyinc  f>f  ft  tavj  thnt_i^  to  say,  the  determination  that  a 
jven  tax  shall  be  imposed,  -aasessed^  and  collected  JaZftlcertain 
lanner,  is  a  legislative  function.  In  Meriwether  v.  Garrett®  the 
ourt  say:  "  The  levying  of  taxes  is  not  a  judicial  act.  It  has 
0  elements  of  one.  It  is  a  high  act  of  sovereignty,  to  be  per- 
ormed  only  by  the  legislature  upon  considerations  of  policy, 
ecessity  and  the  public  welfare.  In  the  distribution  of  the 
owers  of  government  in  this  country  into  three  departments,  the 
ower  of  taxation  falls  to  the  legislative.     It  belongs  to  that 

iCooley,  Constitutional  Limitations,  7th  ed.,  p.  678. 

*  Taxation,  Ch.  I. 

«102  U.  S.  472;  20  L.  ed.  197. 
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department  to  determine  ^dnt  measures  sliall  be  taken  for  tiie 
pablic  wdf are,  and  to  provide  the  rer^ines  for  the  support  and 
dne  administration  of  the  government  throoghont  the  State  in 
all  its  subdivisions.  Having  the  sole  power  to  anthorize  tlie  tax, 
it  most  eqoallv  possess  the  sole  power  to  prescribe  the  means  bj 
which  the  t^x  shall  be  collected,  and  to  designate  the  offioers 
thzoagh  whom  its  will  shall  be  aifbrced." 

Th<^eterminaq^_gt__lhe.p3recise  amount  ^f  the  tax  which 
each  in*iividual  or  each  piece  of  progerty  shall  pay  according  to 
Ia#>^g¥^£i«^^TJfgig^^^Utiv^  laidjiowTu  is  an  adminlstratiTe  act 
Trie  'ienermination  whether  the  legislative  mle  is,  constitutionallT 
^^^T.z^  a  proper  one.  and  whether  the  administrative  o&ials 
kaTe  properly  fi^owed  it,  as  well  as  observed  all  the  other  require- 
£jerts  of  law.  is,  of  coarse,  a  judicial  fnnction.  Thus  the  admin- 
isrrative  o&ial  must  in  all  cases,  in  his  assessments  both  as  to 
cLasses  of  persons  and  kin<is  of  property,  and  as  to  rates  of  taxa- 
rion.  be  guided  by  the  law.  Upon  the  other  hand  the  l^islatnre, 
whs^  levying  ad  ra!ortm  taxes,  has  not  the  power  itself,  generallv 
sc^xking.  to  declare  the  value  of  a  specific  piece,  or  of  specific 
pc^eces  of  property  for  taxation  purposes.^  Where,  however,  taxa 
iT^  Idii  not  according  to  values  of  property,  but  upon  personi,  as 
i  :d:  ::d::vn  rax.  or  upon  o^^cupatlons.  as  license  fees  and  toils, 
:r  I'vii  viv-vui^enTs,  as  sianp  dudes,  or  upc^n  number  or  quantities 
. :  J  •  '15  **  s^-^vin?  "  taxes  ',  the  legislanire  dxes  in  each  case  tlie 
iz_.  .11.:  ::  :Le  c-onrribuTion. 

^  i^l.  Taxation  and  Eminent  Domain. 

V-e  --:'7i:--:  ani  e»>llec:i :n  of  taxes  amounts,  of  c»>urse.  to  the 

"i  V  •  ^  ::  '  rivate  rrrc^rty  for  a  public  use,  but  the  taxing  power 

-   '  ^:::.;:  :r:-'^  :l:a:  of  eminent  liomain.     When  property  is  takea 

•    .•::r:ii^  of  :he  larrer  power  the  F:f:h   Anieii'imenr  rei]mres 

fjif    Feirr il    Govemmen:    sliall    make    just    o»3mpen5a::>n. 

-\   A.'^rVtr.  r-rry-erry  is  raken  unier  the  taxing  power  u^ 

•  -    ::->:_  tt;::  be  furuier  considered  in  cozuiectioa  with  the  sabiert 
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persons  so  taxed  are  held  compensated  by  the  special  benefits 
receivedl  Cooley  observes  that  while  taxation  an3  eminent 
domain  rest  upon  substantially  the  same  basis  in  that  they  both 
imply  the  taking  of  private  property  for  the  public  use,  the  com- 
pensation made  is  different  in  the  two  cases.  "When  taxation 
takes  money  for  the  public  use,  the  taxpayer  receives,  or  is  sup- 
posed to  receive,  liis  just  compensation  in  the  protection  which 
government  affords  to  life,  liberty,  and  property,  in  the  public 
conveniences  which  it  provides,  and  in  the  increase  in  the  value 
of  possessions  which  comes  from  use  to  which  the  government 
applies  the  money  raised  by  the  tax;  and  these  benefits  amply 
support  the  individual  burden."* 

§  262.  The  Extent  of  the  Taxing  Power. 

The  power  to  tax  is,  from  its  very  nature,  one  of  the  most 
important  powers  possessed  by  the  State.  Aside  from  express 
constitutional  limitations^. the  power  places  every  person,  every 
occupation,  anJall  forms  of  property  subject  to^'suchjecuriiary 
burdens  as  the  legislature  may  see  fit  to  impose,  the  manner  of 
apportioning  andenforcing  the  c^ollections  of  the  contributions 
levied  being  within  the  [discretion  of  the  law;inaking  body  which 
imposes  th^. 

A  classic  statement  of  the  extent  of  the  taxing  power  is  that 
of  Marshall  in  McCuUoch  v.  Maryland.*  Marshall  says :  "  The 
power  of  taxing  the  people  and  their  property  is  essential  to  the 
Very  existence  of  government,  and  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable  to  the  utmost  extent  to 
which  the  government  may  choose  to  carry  it  The  only  security 
against  the  abuse  of  this  power  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax,  the  legislature  acts  upon 
its  constituents.  This  is,  in  general,  a  sufficient  security  against 
erroneous  and  oppressive  taxation.  The  people  of  a  State,  there- 
fore, give  to  their  government  a  right  of  taxing  themselves  and 

i  Const,  Lim.,  7th  ed.,  p.  715. 
•  4  Wh.  316;  4  L.  ed.  579. 
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their  property,  and  as  the  exigencies  of  the  government  cannot 
be  limited,  they  prescribe  no  limit  to  the  exercise  of  this  right, 
resting  confidently  on  the  interest  of  the  legislator  and  on  the 
influence  of  the  constituents  over  their  representatives  to  guard 
themselves  against  its  abuse."  "  The  power  to  tax,"  Marshall 
concludes,  "  involves  the  power  to  destroy." 

§  263.  The  Use  of  the  Taxing  Power,  not  for  Revenue  but  for 
Regulation. 

By  definition  and  by  primary  purpose  a  tax  is  a  means  whereby 
a  public  governing  power  seeks  to  secure  a  revenue.  It  has  been 
generally  Jieldjjbowever^  that  a_tax  may^bfi  Ipv^o*^  aYfflvedlv  and 

exclusively  not  for  rpvPTiiift  bntjiftj^  rnpjiiic^  fgr  T-Qgnlati^  a  Trmttpr 
which  js  within  tEe  I^Tslature^s  power  to  control.  Thus  in 
Veazie  Ban£~v.  Fenno^  the  power  of  Congress  to  levy  a  tax  as  a 
means  of  regulating  the  currency  is  upheld,  Chief  Justice  Chase 
rendering  the  opinion.  The  court  say :  "  Having  thus,  in  the 
exercise  of  undisputed  constitutional  powers,  undertaken  to  pro- 
vide a  currency  for  the  whole  country,  it  cannot  be  questioned 
that  Congress  may,  constitutionally,  secure  the  benefit  of  it  to 
the  people  by  appropriate  legislation.  To  this  end.  Congress  has 
denied  the  quality  of  legal  tender  to  foreign  coins,  and  has  pro- 
vided by  law  against  the  imposition  of  counterfeit  and  base  coin 
in  the  community.  To  the  same  end.  Congress  may  restrain,  by 
suitable  enactments,  the  circulation  as  money  of  any  notes  not 
issued  under  its  own  authority.  Without  this  power,  indeed,  its 
attempts  to  secure  a  sound  and  uniform  currency  for  the  country 
must  be  futile.  Viewed  in  this  light,  as  well  as  in  the  other  liirht 
of  a  duty  on  contracts  or  property,  we  cannot  doubt  the  constitu- 
tionality of  the  tax  under  consideration." 

In  tlie  so-called  Head  Money  Cases  —  Edye  v.  Eobertson® — 
was  contested  an  act  of  Congress  of  1882  which,  for  the  regula- 
tion of  immigration,  imposed  upon  the  owners  of  steam  or  sailing 
vessels  bringing  passengers  from  a  foreign  port  into  the  United 

7  8  Wall.  533;   19  L.  ed.  482. 

8  112  U.  S.  580;  5  Sup.  Ct.  Rep.  247;  28  L.  ed.  798. 


States,  a  tax  of  fifty  cents  for  every  sneli  passenger.  To  this 
law  it  was  objected  that  it  was  not  levied  to  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United  States  and  that 
it  was  not  uniform  tlu*oughout  the  United  States  as  required  by 
the  Constitution-  After  disposing  of  the  question  of  uniformity, 
the  court  say:  "But  the  true  answer  to  all  these  questions  ia, 
that  the  power  exercised  in  this  instance  is  not  the  tuxing  power. 
^he  burden  imposed  on  the  ship  owner  by  this  statute  is  the  mere 
pncident  of  the  regulation  of  commerce,  of  that  branch  of 
foreign  commerce  which  is  involved  in  immigration.     The  title 

tf  the  Act,  *An  Act  to  Regulate  Immigration/  is  well  chosen. 
t  descriWs  as  well  as  any  short  sentence  can  describe  it,  the  real 
purpose  and  effect  of  the  statute.  Its  provisions,  from  beginning 
to  end,  relate  to  the  subject  of  immigration,  and  they  are  aptly 
iiesigned  to  mitigate  the  evils  inherent  in  the  business  of  bring- 
TOg  foreigners  to  this  country,  as  those  evils  affect  both  the  immi- 
grant and  the  people  among  whom  he  is  suddenly  brought  and 
left  to  hi3  own  resources.  It  is  true  not  much  is  said  about  pro- 
tecting the  ship  owner.  But  he  is  the  man  who  reaps  the  profit 
from  the  transaction,  who  has  the  means  to  protect  himself  and 
knows  well  how  to  do  it,  and  whose  obligations  in  the  premises 
need  the  aid  of  the  statute  for  their  enforcement.  The  sum 
demanded  of  liim  is  not,  therefore,  strictly  speaking,  a  tax  or 
duty  witliin  the  meaning  of  the  Constitution.  The  money  thus 
iised,  though  paid  into  the  Treasury,  is  appropriated  in  advance 
the  uses  of  this  statute,  and  does  not  go  to  the  general  support 
the  government.  It  constitutes  a  fund  raised  from  those  who 
ire  engaged  in  the  transportation  of  these  passengers,  and  who 
pake  a  profit  out  of  it,  for  the  temporary  care  of  the  passengers 
Hrhora  they  bring  among  us  and  for  the  protection  of  the  citizens 
ptmong  whom  they  are  landed.  If  this  is  an  expedient  regula- 
tion of  commerce  by  Congress,  and  the  end  to  be  attained  is  one 
falling  ^Fitbin  that  power,  the  Act  is  not  void  because,  within 
I  loose  and  more  extended  sense  than  was  used  in  the  Constitu- 
|ion,  it  is  called  a  tax." 


5&a 


JETTED  States  CoaraxiTcmo^Ai-  1*a.w» 


In  Packet  Co,  r.  Keokuk,^  and  Packet  Co,  v,  St  Louid^**  miinic 

ipal  ordinances  imposing  taxes  for  the  use  of  wharves  belonging 
to  the  cities,  the  amount  of  which  was  regulated  by  the  tonnage 
of  the  vessels,  were  held  not  to  l»e  tonnage  taxes  within  the  mean!^ 
ing  of  the  constitutional  provision  that  **  no  State  shall,  without 
the  consent  of  Congress,  lay  any  duty  of  tonnaga'* 

In  these  cases  it  is  seen  that  tlie  view  taken  is  that  though  the 
laws  levy  a  contribution  to  the  State  and  thus  residt  in  a  reveni 
to  the  State,  they  are  not,  correctly  speaking,  tax  laws  at  alL  Xot 
being,  in  fact,  tax  laws,  they  are  not  subject  to  the  constitutioE 
limitations  upon  revenue  measures  as  regards  unifonnity,  appor 
tionment,  etc. 

A  different  proposition  from  the  one  just  discussed,  is  that  a 
legislature,  by  a  law  framed  as  a  tax  measure,  may,  in  effect, 
subject  to  regulation  or  even  to  destruction  an  enterprise  over 
which  it  has  no  direct  power  of  controL  This  point  was  squarely 
raised,  with  reference  to  the  power  of  the  Federal  Government 
in  the  comparatively  recent  case  of  ilcCray  v.  United  States,'* 
decided  in  1004. 

In  this  case  was  questioned  the  constitationality  of  a  law  of 
Congress  levying  a  tax  of  ten  cents  a  pound  upon  oleomargarine, 
artificially  colored  to  look  like  butter.  The  contention  was  that 
this  rate  was  so  high  as  to  be  surely  prohibitive  of  the  manu- 
facture and  sale  of  such  oleomargarine,  and  that,  therefore,  it 
was  to  be  presumed  that  the  motive  of  those  enacting  the  law 
was  not  that  a  revenue  should  be  secured  for  the  Federal  Govern- 
ment, but  that  the  nianufaetiire  should  be  prevented;  and  this,  it 
was  argued,  rendered  the  law  an  unconstitutional  effort  upon 
the  part  of  Cougress  to  regulate  the  manufacture  of  a  commodity 
within  the  States.  The  Supreme  Court,  however,  held  that  the 
law  being  uj>on  its  face  a  revenue  measure,  it^  ultimate  effect  or 
the  motives  of  its  enactors  might  not  be  judicially  inquired  into. 
The  scope  and  effect  of  a  law  may  be  inquire^!  into,  the  court  say^ 
to  determine  whether  the  act  is,  in  general  character,  within  the^ 
legislative  power  of  Congress,  but,  that  determined  in  the  aflSrma- 

«5»5  U.  S,  80:  21  L,  ed.  377. 

10  IflO  U.  S.  423;  25  L.  ed.  683. 

"  195  U.  S.  27;  24  Sup.  Ct.  Eop.  im;  40  L.  ed.  78. 
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\^e,  the  measure  may  not  be  invalidated  because  of  consequences 
that  may  arise  from  its  enforcements  **  Undoulitedly,"  the 
opinion  declares,  **  in  determining  whether  a  particular  act  is 
within  the  granted  power,  its  scope  and  effect  is  to  be  considered. 
Applying  this  rule  to  the  acts  assailed,  it  is  self-evident  that  on 
their  face  they  levy  an  excise  tax.  This  being  their  necessary 
scope  and  operation,  it  follows  that  the  acts  are  within  the  grant 
of  fK)wer/' 

In  Knowlton  v.  Moore^^  it  was  argued  that  inheritance  taxes 
levied  by  Congress  were  unconstitutional  in  that  the  effect  of  their 
extrcHiie  enforcement  would  or  might  be  to  destroy  the  right  to 
succession  to  property  on  the  occasion  of  death,  a  subject  beyond 

e  control  of  Congress.  As  to  this  tixe  court  say:  ''This  principle 
is  pertinent  only  when  there  is  no  power  to  tax  a  particular  sub- 
ject, and  has  no  relation  to  a  oase  where  such  right  exisla,  In 
other  words,  the  power  to  destroy,  which  may  be  the  ccnseijuence 
of  taxation,  b  a  reason  only  that  the  right  to  tax  should  be  con- 
fined to  subjects  which  may  be  lawfully  embraced  therein,  even 
athough  it  happens  that  In  some  particular  instance  no  great  harm 
may  be  caused  by  the  exercise  of  the  taxing  authority  as  to  a  sub- 
ject which  is  beyond  its  scope.  But  this  reasoning  has  no  appli- 
€?ation  to  a  lawful  tax,  for  if  it  had  there  would  be  an  end  of  all 
taxation;  that  is  to  say,  if  a  lawful  tax  can  he  defeated  because 
the  power  which  is  manifested  by  its  imposition  may,  when  fur- 
ther exercised^  be  destructive  it  would  follow  that  everj  lawful 
tax  would  become  unlawful,  and  therefore  no  taxation  what>evex 
could  be  levied/' ^^ 

The  McCray  case  is,  it  will  be  seen,  in  one  respect  the  opposite 
of  Yeazie  v.  Fenno  and  the  Head  Money  Cases^  in  that  it  holds 

e  law  in  question  to  be  a  tax  law  and  constitutional  because  it 
is  such;  whereas,  in  the  earlier  cases,  the  laws  were  justified  as 
•eing,  in  real  character,  not  revenue  measures  at  all,  and,  there- 
fore, not  subject  to  the  limitations  constitutionally  imposed  upon 
Congress  when  enacting  reveJiue  laws. 


12  178  U.  S.  41;  20  Sup.  Ct  Bep,  747;   44  I*  ed.  969. 

l«For  a  criticism  of  ^loCray  v.  United  States*  see  Michigan  Laio  Remew^ 
VT»  277,  articlo  entitW  '^  May  Congress  l^vy  Money  Exactions,  Deflignated 
•Taxes/  Solely  for  the  Purpose  of  Destruction T" 
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§  264-  Federal  Powers  of  Taxation. 

By  section  VIII  of  Article  I  of  the  Constitution,  Congress  is 
given  the  general  power  **  to  lay  and  collect  ta^ces,  duties,  im- 
posts and  excises.'*^* 

§  265.  "  Tax,"  *'  Duty/'  "  Impost,"  and  "  Excise  "  Defined. 

Dii^aiid  impost  have  a  broad  signification  which  makes  them 
practically  synonymous  with  the  general  term  tax;  more  generally, 
however,  they  are  given  a  narrower  meaning  accordii^  to  which 
they  hecome  egniv^Tent  to  cnsktms  or  cnstoms  dugs^that  iS|  to 
taxes  levied  upon  goods  Imported  from  foreign  countriea. 

An  excise  is  an  inland  tax  nponmanufaeture  or  retail  sale 
of^ommoditiea.  It  is  thus  often  termed  a  eonaamption  tax.  In 
the  United  States  the  excise  taxes  are  more  generally  known  as 
internal  revenue  duties,^*'* 

The  general  power  to  levy  taxes  being  given,  the  Constitution 
enumerates  duties,  imposts  and  excises  as  the  classes  of  taxee 
which  are  to  be  levied  uniformly  throughout  the  United  States,** 

§  266,  Limitations  Upon  the  Federal  Taxing  Power. 

The  power  of  taxation  given  to  the  Federal  Government  is  com*^- 
prehcnsive    and    eomplete,   embracing   all    possible   subjects   and 
mf>des  of  taxation  except  in  so^^ar  as  the  Constitution,  in  other 
clauseSj^  expressly  limits  the  power,  or'^esBMrt  ^^  so  far  as  limita* 
tions  may  be  implied  from  the  general  character  of  the  Amencao 
constitutional  svstem.     The  express  limitations  are;    (1)    That 
'*  all  dutieSj_impostaj  andexcises  shall  be  uniform  throughout  the 

Uia^ted  .Stat^;"^^   (2)   that  *^no  "eapTFation  or  other  direct  tai 

^ — -"-    -        "~^ — ^^^^^^      "^  _  - 

KThe  clause  eontinues;  "to  pay  tlie  doMs  and  provide  for  the  comcjon 
defense  and  general  wclfiire  of  tlie  United  States,'*  That  titia  is  not  a  gen- 
eral grant  of  power  to  the  Uniteti  States  to  pay  the  debts  and  provide  for 
thp  common  defense  and  general  welfare,  but  is  merely  a  statement  of  tht 
purpose  for  which  the  jmwer  to  lay  and  collwt  taifes,  etp„  U  granted.  S« 
ante,  ^!ectlon  22.  Cf.  8tory.  Comnientanes,  jf§  t>n2-n2a  i  Tucker,  Cotuttifution, 
§  222;  The  License  Tax  Cases,  5  Wall.  462;  18  L.  ed.  497;  Knowlton  v.  Moore, 
178  U,  S.  41;  20  Sup.  Ct.  Rep.  747;  44  L.  ed.  l>6g. 

1!)  For  a  diseuaslon  of  the  various  definitions  of  exciae,  duty  aitd  Impoitt 
Bee  Pncitie  Insuranoe  Lo.  v.  S<iuli\  7  Wall.  433;  19  L.  ed,  05. 

"Hylton  V.  United  States,  3  DaiU  171  j  1  1*  ed.  556. 

"Art  I,  Sec.  VIII,  CI.  1. 
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shall  be  laid,  unless  in  proportion  Jo  the  census  orenumeration 
hereinbefore  directedJg^TaEen  ;^^  and  (3)  tliat  "  no  taxl)r^ctuty 
shallbe  laid  onTarticles  exported  |rgia-anj;^State,^* 

The  iiiiplied  limitations  upon  the  federal  taxing  power  are 
those  that  relate  to  the  general,  if  not  absolute,  exemption  of 
state  governmental  agencies  from  federal  interference,  whether 
by  way  of  taxation  or  otherwise,^  and  those  arising  out  of  all 
the  express  limitations  upon  the  Federal  Government,  which,  of 
course,  are  as  operative  when  the  Federal  Government  is  exercis- 
ing its  taxing  powers,  as  it  is  when  employing  any  of  the  other 
rights  .ix)sse9sed  by  it.  Thus,  for  example,  the  United  States 
may  not,  under  the  guise  of  a  tax,  take  property  without  due 
process  of  law. 

§  267.  Due  Process  of  Law  and  Taxation. 

We  have  already  seen  that  the  taking  of  private  property  by 
the  State  in  exercise  of  the  taxing  power  is  not  brought  within 
the  constitutional  requirement,  applicable  in  the  case  of  property 
taken  under  the  power  of  eminent  domain,  that  direct  pecuniary 
compensation  therefor  shall  be  made.  In  like  manner  the  takijag 
of  £riyate  property  in  tlifijform.of  taxes,  is  not^  in  itself^  a  taking 
of  l>r2Cfrlj„wlthf>ut  du9  prgfOTfl  of  law 

In  Davidson  v.  New  Orleans^^  the  Supreme  Court  after  con- 
sidering the  meaning  of  the  phrase  "  due  process  of  law ''  as  em- 
ployed in  the  Fourteenth  Amendment,  and  after  adverting  to  the 
difficulty  of  stating  affirmatively  and  completely  the  protection 
afforded  by  it,  go  on  to  say  that  they  can  at  least  state  some  of 
the  cases  which  do  not  fall  within  its  application,  and  among 
these,  they  say,  "  we  lay  down  the  following  propositions  as 
applicable  to  the  case  before  us:  that  whenever  by  the  laws  of  a 
State,  or  by  state  authority,  a  tax,  assessment,  servitude,  or  other 
burden  is  imposed  upon  property  for  the  public  use,  whether  it 
be  of  the  whole  State  or  of  some  more  limited  portion  of  the 

18  Art.  I,  Sec.  VII,  CI.  4.  \ 

M  Art.  I,  Sec.  VIII,  CI.  5. 

20  See  Sections  57-00. 

»96  U.  S.  97;  24  L.  ed.  616 
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community,  and  those  laws  provide  for  a  mode  of  confirming  Cft 
contesting  the  charge  thus  imposed,  in  the  ordinary  courts  of 
justiue,  with  such  notice  to  the  person  or  such  proceeding  in 
regard  to  the  proiKTty  as  is  appropriate  to  the  nature  of  the  case, 
the  judgment  in  such  proceedings  cannot  b©  said  to  deprive  the 
owner  of  his  proi>erty  without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections.  It  may  violate  some 
provision  of  the  state  Constitution  against  unequal  taxation^  but ' 
the  Federal  Government  imposes  no  restraints  on  the  Stales  in 
tliat  regard.  ,  .  .  It  is  said  that  plaintiff's  property  had  pre- 
viously been  asse^scxl  for  the  same  pur|x>se,  and  the  asse&sment 
paid.  If  this  be  meant  to  deny  the  right  of  the  State  to  tax  or 
assess  property  twice  for  the  same  purpose,  we  know  of  no  provi- 
sion in  the  fe<hn'al  Constitution  which  forbids  this,  or  which 
forbids  unctf[iial  taxation  by  the  States.  If  the  act  under  which 
the  former  assessment  was  made  is  relied  on  as  a  contract  against 
further  assessments  for  the  same  purpose,  we  concur  with  the 
Supreme  Court  of  Louisiana-  in  being  unaUe  to  discover  such  a.^ 
contract." 

From  the  foregoing  it  is  apparent  that  the  taking  of  private 
property  in  the  form  of  taxes  is  not,  in  itself,  a  taking  of  private 
property  witliout  duo  process  of  law  because  no  direct  compensa- 
tion is  made  for  the  property  thus  taken.  Though  tlie  taking  of  the 
property  in  the  form  of  a  tax  is  thus  not  in  itself  a  taking  without 
due  process,  it  may  become  such  by  reason  of  the  purpose  for 
which,  or  the  manner  in  which,  the  tax  is  levied,  assessed  and 
coUcctei 

Due  process  of  law  obliges  the  Unit^  States  as  well  as  the 
individual  States,  in  the  exercise  of  their  taxing  powers,  to  con- 
form to  the  f olbwing  rides : 

1.  That  the  tax  shall  l>e  for  a  public  purpose^ 

2.  That  it  shall  operate  uniformly  upon  those  subject  to  it 

3.  That  either  tlie  person  or itie  property  taxed  shall  bejQUiia] 
the  iurisdictionof  tlie  novernm^^^  levying  tb*^  tux. 

4.  That  in  the  assessment   and  collect.i  :  liejas^ 
guarantees  against  injustice  to  individuals^  e^pf^^^^Hy  by  way 
notice  and^pportimity  for  a  hearing,  shall  be_prQvided. 
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^  268.  Taxation  Must  Be  for  a  Public  Purpose. 

A  tax  being  in  the  eyes  of  the  law  an  enforced  contribution 
'•j^pon  persons  or  property  to  raise  money  for  a  public  purpose,  it 
zfollows  that  where   this  public   purpose  is  absent,   the   contri- 
Tbution  sought  to  be  enforced  cannot  be  justified  as  a  tax  but 
^unounts  to  an  attempt  to  take  property  without  due  process  of 
Haw,      The  validity  of  this  proposition  is  beyond  dispute,  but 
judicial  records  furnish  comparatively  few  instances  of  tax  levies 
Hbeing  held  void  for  this  reason.     This  is  due,  in  the  first  place, 
-to  the  fact  that  not  often  do  the  laws  expressly  state  the  purpose 
for  which  a  tax  is  levied  'and^  in  the  second  ^lace,wh.erg^ this  OT?" 
"pose  is  stated;^  the  f^«f>i]rtJL.will^  in  d,efftrpiricft^to  thfi  l^gi?^l;ative  judg- 
ment, construe  jflbiejrurpose  to  be  a  public  one^if  Jt  is  poaaiilfiLtD 
do^so.     In  Broadhead  v.  City  of  Milwaukee?^  the  Supreme  Court 
of  Wisconsin  say:    "To  justify  the  court  in  arresting  the  pro- 
ceedings and  declaring  the  tax  void  the  absence  of  all  possible 
public  interest  in  the  purpose  for  which  the  funds  are  raised 
must  be  clear  and  palpable  to  every  mind  at  the  first  blush." 

A  leading  federal  case  with  reference  to  this  subject  is  that  of 
I#oan  Association  v.  Topeka.^     This  case  did  not  involve  a  law 
levying  a  tax,  but  one  authorizing  towns  to  issue  bonds  payable 
to  private  manufacturing  companies  to  encourage  and  aid  them 
in  establishing  their  plants  within  their  respective  limits.     It  was 
teld  by  the  court  that  inasmuch  as  taxes  would  have  to  be  levied 
for  the  payment  of  these  bonds,  the  law  in  effect  attempted  to 
a.iithorize  the  towns  to  levy  taxes  in  aid  and  encouragement  of  a 
Private  enterprise  and  was,  therefore,  void.     In  its  opinion  the 
Court  say:   "  The  subject  of  the  aid  voted  to  railroads  by  counties 
and  towns  has  been  brought  to  the  attention  of  the  courts  of 
almost  every  State  in  the  Union.     It  has  been  thoroughly  dis- 
cussed and  is  still  the  subject  of  discussion  in  those  courts.     It 
is  quite  true  that  a  decided  preponderance  of  authority  is  to  be 
found  in  favor  of  the  proposition  that  the  legislatures  of  the 
States,  unless  restricted  by  some  special  provisions  of  their  Con- 

K  19  Wis.  624. 

23  20  Wall.  655;  22  L.  ed.  455. 
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stitutions,  may  confer  upon  these  municipal  bodies  the  right  to 
take  stock  in  corporations  created  to  build  railroads,  and  to  lend 
their  credit  to  such  corporations.  Also  to  levy  the  necessary  taxes 
on  the  inhabitants,  and  on  property  within  their  limits  subject 
to  general  taxation,  to  enable  them  to  pay  the  debts  thus  incurred. 
But  very  few  of  these  courts  have  decided  this  without  a  division 
among  the  judges  of  which  they  were  comx>osed,  while  others 
have  decided  against  the  existence  of  the  power  altogether. 
State  V.  Wapello,  13  Iowa,  386;  Hanson  v.  Vernon,  27  la. 
28;  Sharpless  v.  Mayor,  2^1  Pa.  St  147;  Whiting  v.  Fond 
du  Lac,  25  Wis.  1S8.  In  all  these  cases,  however,  the  de- 
cision has  turned  upon  the  question  whether  the  taxation  by 
which  this  aid  was  afforded  to  the  building  of  railroads  was 
for  a  public  purpose.  Those  who  came  to  the  conclusion  thit 
it  was,  held  the  laws  for  that  purpose  valid.  Those  who 
could  not  reach  that  conclusion  held  them  void.  In  all  the 
controversy  this  has  been  the  turning  point  of  the  judgments 
of  the  courts.  And  it  is  safe  to  say  that  no  court  has  held 
debts  created  in  aid  of  railroad  companies  by  counties  as  \"alid 
on  any  other  ground  than  that  the  purpose  for  which  the  taxes 
were  levied  was  a  public  use,  a  purpose  or  object  which  it  was 
the  right  and  the  duty  of  state  governments  to  assist  by  money 
raised  from  the  people  by  taxation.  The  argument  in  opposition 
to  this  |>ower  has  been,  that  railroads  built  by  corporations  organ- 
ized mainly  for  the  purpose  of  gain  —  the  roads  which  they  built 
being  under  their  control,  and  not  that  of  the  State  —  were  pri- 
vate and  not  public  roads,  and  the  tax  assessed  on  the  people  wect 
to  swell  the  pn/tits  of  individuals  and  not  to  the  good  of  the  State, 
or  the  benetit  of  the  public,  except  in  a  remote  and  collateral  way. 
On  the  other  hand,  it  was  said  that  roads,  canals,  bridges,  navi- 
gal'lc  streams  and  all  other  highways  had  in  all  times  been  matter 
of  public  concern.  That  such  channels  of  travel  and  of  the  carry- 
ing business  had  always  been  established,  improved,  regulated  by 
the  State,  and  that  the  railroad  had  not  lost  this  character,  because 
constructed  by  private  enterprise,  aggregated  into  a  corporation. 
We  are  not  prepared  to  say  that  the  latter  view  of  it  is  not  the 


Federal  Powebs  of  Taxation.  587 

true  one,  especially  as  there  are  other  characteristics  of  a  public 
nature  conferred  on  these  corporations,  such  as  the  power  to 
obtain  right  of  way,  their  subjection  to  the  laws  which  govern 
common  carriers,  and  the  like,  which  seem  to  justify  the  proposi- 
tion. Of  the  disastrous  consequences  which  have  followed  its 
recognition  by  the  courts  and  which  were  predicted  when,  it  was 
first  established  there  can  be  no  doubt.  But  in  the  case  before 
us,  in  which  the  towns  are  authorized  to  contribute  aid  by  way 
of  taxation  to  any  class  of  manufacturers,  there  is  no  difficulty 
in  holding  that  this  is  not  such  a  public  purpose  as  we  have  been 
considering.  If  it  be  said  that  a  benefit  results  to  the  local  public 
of  a  town  by  establishing  manufactures,  the  same  may  be  said 
of  any  other  business  or  pursuit  which  CTiploys  capital  or  labor. 
The  merchant,  the  mechanic,  the  inn-keeper,  the  banker,  the 
builder,  the  steamboat  owner  are  equally  promoters  of  the  public 
good,  and  equally  deserving  the  aid  of  the  citizens  by  forced  con- 
tributions. No  line  can  be  drawn  in  favor  of  the  manufacturer 
which  would  not  open  the  coffers  of  the  public  treasury  to  the 
importunities  of  two-thirds  of  the  business  men  of  the  city  or 
town." 

The  purpose  for  which  local  governing  bodies  may  be  author- 
ized to  lay  and  collect  taxes  must  be  not  only  public  in  chai*acter, 
T)ut  must,  generally  speaking,  relate  strictly  to  the  locality  con- 
cerned. In  other  words,  a  State  may  not  compel  a  local  body  to 
levy  a  local  tax  for  the  benefit  wholly  or  in  considerable  part  of 
another  community.^ 

u  In  Morford  v.  Unger  (8  Iowa,  82)  the  Supreme  Court  of  Iowa  say:  "  Con- 
ceding to  the  General  Assembly  a  wide  range  of  discretion  as  to  the  objects 
of  taxation,  the  kind  of  property  to  be  made  liable,  and  the  extent  of 
the  territory  within  which  the  local  tax  may  operate,  there  must  be  some 
limit  to  this  legislative  discretion,  which,  in  the  absence  of  any  other  criterion, 
is  held  to  consist  in  the  discrimination  to  be  made  between  what  may 
reasonably  be  deemed  a  just  tax,  one  which  a  just  compensation  is  pro- 
vided in  the  objects  to  which  it  is  to  be  devoted,  and  that  which  is  palpably 
not  a  tax,  but  which,  under  the  form  of  a  tax,  is  the  taking  of  private  prop- 
erty for  the  public  use  without  just  compensation.  If  there  be  such  a 
flagrant  and  palpable  departure  from  equality  in  the  burden  imposed,  if  it  be 
imposed  for  the  benefit  of  others,  and  for  purposes  in  which  those  objecting 
have  no  interest,  and  are,  therefore,  not  bound  to  contribute,  it  is  no  matter 
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§  269.  Power  of  Congress  to  Appropriate  Money. 

A  pariQ-  of  reasoning  would  seem  to  provide  the  principie  that 
inasmuch  as  taxes  must  be  for  a  public  purpose,  an  appn^rittion 
of  the  proceeds  of  taxes  should  be  for  a  public  purpose.  Further- 
more, it  would  seem  to  be  not  unreasonable  to  argue  that  the 
Federal  Government  being  one  of  limited  enumerated  powers. 
Congresd  has  not  the  authority  to  appropriate  money  except  12 
rcfriired  for  the  performance  of  the  duties  thus  oonstitutionillv 
laid  op-on  it.  In  fact,  however,  the  limitetion  that  anappropnt- 
&3n  shf-jul'l  be  for  a  public  purpose  has  bem  without  practical 
rf€gs>  aa  the  e^^^  have  in  no  ca^  gttSrip^_to  hold^vaKd  jn 
aiy  ropriatio^  h^-Cm^pr^  on  The  ground  that  it  has  been  for  1 
porjcee  not  publie  in  chanMrter;  and,  as  regards  the  restriction 
that  approprianvELs  shalT  he  in  aid  of  enterprises  which  the  Fed- 
eral Government  is  empowered  to  undertake,  the  doctrine  his 
become  an  establidied  one  that  Coyress_may  appropriate  moneT 
in  aii-of^inatteig__w!iieh  the  Federal  Government  is  not  ccmsti- 
tutionally  able  to  adminigter  and  r^ulate. 

The  authority  of  Congress  lb  appropriate  money  for  intemil 
improvements  within  a  Scate.  although  the  Federal  GovemmeDt 
has  not  itself  the  auiorirv  to  cctn^rruct  or  operate  s:ich  improve 
ment.-i,  is  discussed  by  President  Monroe  in  connection  with  tLe 
veto  in  1S22  of  the  Cuinl^rlani  Eoad  Bill,  and  by  President 
Jack-on  in  his  veto  in  1S30  of  the  Maysville  Turnpike  Bin- 
In  a  paper  entitled  "  Views  of  the  President  of  the  FniteJ 
Statc-s  on  the  Subject  of  Internal  Lnproreinents,^  submittel  in 
conne^'tion  with  his  veto.  President  iIonr.:«e  take^  the  p»>sition  thai 
though  T'onirress  has  not  the  constitutional  power  to  provide  for 
the  construction  or  operation  under  fderal  direction  of  r.'idj. 
canal*  or  other  internal  improvements  within  the  States,  it  has 
t::c'  T'ower  to  appropriate  money  in  aid  of  such  iniprorement?. 

in  what  f'-rm  the  pcwer  is  exercis^  —  whether  in  the  unequal  lerr  oi  lit 
t.ix.  rr  in  t  .e  n^ijulation  of  the  Konndarie?  rf  }oc3\  gr»TeniiEent.  Trbir'n  rr 
r- :!t-  ir.  -:r.;-  tir.g  t:ie  party  unjustly  to  local  taxe*.  it  must  be  r^^jarif-i 
a-  c  rirz  withir.  the  prohibition  of  the  Constitution  de*i^ed  to  protwt 
rrira*..  rir.t^  against  agression,  howerer  made,  and  whether  under  the 
e  I  r     :  r  :  ^.:z:.i  power  or  not."    Cf.  McGehee,  Due  Process  of  Lav,  231. 
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The  constitutional  grant  to  Congress  of  tlie  power  "  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
jprovide  for  the  common  defense  and  general  welfare  of  the 
United  States/'  he  very  correctly  argues  does  not  operate  to  vest 
in  the  Greneral  Government  any  additional  powers  of  control,  but 
solely  to  authorize  that  government  to  raise  revenues  and  to 
appropriate  money  to  the  purposes  specified.  These  purposes, 
lowever,  he  maintains,  are  broad  enough  to  enable  Congress  to 
appropriate  money  in  aid  of  enterprises  which  the  General  Gov- 
ernment cannot  undertake  or  directly  control.^ 

ss Monroe's  argument  is  as  follows:     "A  power  to  lay  and  coUect  taxes, 
duties,  imposts  and  excises,  subjects  to  the  call  of  Congress  every  branch  of 
the  public  revenue,  internal  and  external,  and  the  addition  to  pay  the  debts 
and  provide  for  the  common  defense  and  general  welfare  gives  the  right  of 
applying  the   money  raised  —  that  is,-, ^,  appropriating  it   to   the   purposes 
specified  according  to  a  proper  construction  of  the  terms.     Hence  it  follows 
that  it  is  the  first  part  of  the  clause  only  which  gives  a  power  which  affects 
in  any  manner  the   power  remaining  to   the  States,  as  the  power  to   raise 
money  from  the  people,  whether  it  be  by  taxes,  duties,  imposts,  or  excises, 
though  concurrent  in  the  States  as  to  taxes  and  excises,  must  necessarily  do. 
But  the  use  or  application  of  the  money  after  it  is  raised  is  a  power  alto- 
gether of  a  different  character.    It  imposes  no  burden  on  the  people,  nor  can 
it  act  on  them  in  a  sense  to  take  power  from  the  States  or  in  any  sense 
in  which  power  can  be  controverted,  or  become  a  question  between  the  two 
Oovernments.     The  application  of  money  raised  under  a  lawful  power  is  a 
^ight  or  grant  which   may  bo  abused.     It  may  be  applied  partially  among 
"the  States,  or  to  improper  purposes  in  our  foreign  and  domestic  concerns; 
^xit  still  it  is  a  power  not  felt  in  the  sense  of  other  power,  since  the  only 
Complaint  which  any  State  can  make  of  such  partiality  and  aJ}use  is  that 
^«me  other  State  or  States  have  obtained  greater  benefit  from  the  applica- 
"t:5on  than  by  a  just  rule  of  apportionment  they  were  entitled  to.     The  right 
Of  appropriation  is  therefore  from  its  nature  secondary  and  incidental  to  the 
^ight  of  raising  money,  and  it  was  proper  to  place  it  in  the  same  grant  and 
^ame  clause  with  that  right.     By  finding  them,  then,  in  that  order  we  see  a 
^ew  proof  of  the  sense  in  which  the  grant  was  made,  corresponding  with  the 
"View  herein  taken  of  it." 

Having  explained  that  the  grant  is  one  of  simply  a  power  to  appropriate, 
^£onroe  then  considers  the  extent  to  which  this  power  may  be  carried..  He 
'^rrites:  **It  is  contended  on  the  one  side  that  as  the  National  Government 
^3  a  government  of  limited  powers  it  has  no  right  to  expend  money  except  in 
^he  performance  of  act^  authorized  by  other  specific  grants  according  to  a 
©trict  construction  of  their  powers;  that  this  grant  in  neither  of  its  branches 
^ves  to  Congress  discretionary  power  of  any  kind,  but  is  a  mere  instrument 
in  its  hands  to  carry  into  effect  the  powers  contained  in  the  other  grants. 
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-'^'^esideiit's  opinion,  of  a  purely  local  character,  or,  as  he  says, 

^f  it  can  be  considered  national,  no  further  distinction  between 

"^^    appropriate  duties  of  the  General  and  State  Governments 

^^c^^d  be  attempted,  for  there  can  be  no  local  interest  that  may  not 

^  t:h  equal  propriety  be  denominated  national." 

_.     ^  ;^roper  to  raise  rfiore  than  would  be  adequate  to  those  purposes.     It  may 

^^'*  *  Tly  be  inferred  these  restraints  or  checks  liave  been  carefully  and  inten- 

^^^Tially  avoided.     The  power  in  each  branch  is  alike  broad  and  unqualified, 

^*^fi  each   is  drawn  with   peculiar  fitness  to  the  other,  the  latter   requiring 

^"^ms  of  great  extent  and.  force  to  accommodate  the  former,  which  have  been 

^^  opted,  and  both  placed  in  the  same  cause  and  sentence.    Can  it  be  presumed 

^^at  all  these  circumstances  were  so  nicely  adjusted  by  mere  accident?     Is  it 

^^c>t  more  just  to  conclude  that  they  were  the  result  of  due  deliberation  and 

^^sifpi?     Had   it  been   intended  that   Congress   should  be    restricted   in   the 

'^X^P^'^P^^^tion  of  the  public  money  to  such  expenditures  as  were  authorized 

^^  a  rigid  construction  of  the  other  specific  grants,  how  easy  would  it  have 

^^en  to  have  provided  for  it  by  a  declaration  to  that  effect.    The  omission  of 

^Xjcli   declaration  is  therefore  an  additional  proof  that  it  was  not  intended 

"tljat  the  grant  should  be  so  construed." 

"  If,  then,"  Monroe  continues,  "  the  right  to  raise  and  appropriate  the  public 
<tioney  is  not  restricted  to  the  expenditures  under  the  other  specific  grants 
cicccrding  to  a  strict  construction  of  their  powers,  respectively,  is  there  no 
limitation  to  it?    Have  Congress  a  right  to  raise  and  appropriate  to  any  and 
"to  every  purpose  according  to  their  will  and  pleasure?     They  certainly  have 
Yiot.     The  Government  of  the  United  States  is  a  limited  Government,  insti- 
gated for  great  national  purposes,  and  for  those  only.     Other  interests  are 
fsomniitted  to  the  States,  whose  duty  it  is  to  provide  for  them.    Each  govern- 
Xnent   should   look   to   the   great   and  essential   purposes   for   which   it   was 
:in8tituted   and  confine   itself   to   those   purposes.     A   state   government   will 
»arely  if  ever  apply  money  to  national  purposes  without  making  it  a  charge 
'to  the  nation.    The  people  of  the  State  would  not  permit  it.    Nor  will  Congress 
'h,i    apt  to  apply  money   in   aid   of   the   state   administrations   for   purposes 
strictly  local  in  which  the  nation  at  large  has  no  interest,  although  the  State 
should  desire  it.     The  people  of  the  other  States  would  condemn  it.     They 
would  declare  that  Congress  had  no  right  to  tax  them  for  such  a  purpose, 
and  dismiss  at  the  next  election  such  of  their  representatives  as  had  voted  for 
the  measure,  especially  if  it  would  be  severely  felt.     I  do  not  think  that  in 
offices  of  this  kind  there  is  much  danger  of  the  two  governments  mistaking  their 
interests  or  their  duties.     I  rather  expect  that  they  w^ould  soon  have  a  clear 
and  distinct  understanding  of  them  and  move  on  in  great  harmony.     Good 
roads  and  canals  will  promote  many  very  important  national  purposes.    They 
will  facilitate  the  operations  of  war,  the  movements  of  troops,  the  transporta- 
tion of  cannon,  of  provisions,  and  every  warlike  store,  much  to  our  advantage 
and  to  the  disadvantage  of  the  enemy  in  time  of  war.     Good  roads  will  facili- 
tate the  transportation   of  the  mail,  and   thereby  promote  the   purposes  of 
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The  extent  of  the  appropriating  power  of  Congress  is  illus- 
trated in  the  case  of  United  States  v.  Realty  Co.,^  in  which  was 
upheld  the  power  of  Congress  to  appropriate  money  for  the  pay- 
ment of  certain  claims  which  the  Federal  Government  Was  not 
legally  but  only  morally  obligated  to  satisfy.  The  court  said: 
"  AVe  are  of  opinion  that  the  parties  in  these  actions  .  .  . 
acquired  claims  upon  the  Government  of  an  equitable,  moral  or 
honorary  nature  .  .  •  Congress  has  power  to  lay  and  collect 
taxes,  etc.,  '  to  pay  the  debts '  of  the  United  States.  Having 
the  power  to  raise  money  for  that  purpose,  it  of  course  follows 
that  it  has  power  when  the  money  is  raised  to  appropriate  it  to 
the  same  object  .  •  .  The  term  '  debts '  includes  those  debts 
or  claims  which  rest  upon  a  merely  equitable  or  honorary  obliga- 
tion, and  which  would  not  be  recoverable  in  a  court  of  law  if  ex- 
isting against  an  individual.  •  •  .  Payments  to  individuals, 
not  of  right  or  of  a  merely  legal  claim,  but  payments  in  the  na- 
ture of  gratuity,  yet  having  some  feature  of  moral  obligation  to 
support  them,  have  been  made  by  the  government  by  virtue  of. 
acts  of  Congress,  appropriating  the  public  money,  ever  since  iti 
foundation.     Some  of  the  acts  were  based  upon  considerations  o: 

commerce  and  political  intelligence  among  the  people.  They  wiU  by  bei 
properly  directed  to  these  objects  enhance  the  value  of  our  vacant  lands, 
treasure  of  vast  resource  to  the  nation.  To  the  appropriation  of  th€  pnbl^^Sc 
money  to  improvements  having  these  objects  in  view  and  carried  to  a  certa^^Sn 
extent  I  do  not  see  any  well-founded  constitutional  objection.     .      .  T^^Hie 

right   of   appropriation    is    nothing  more   than   a    right   to   apply  the   pub^^^jc 
money  to  this  or  to  that  purpose.     It  has  no  incidental  power,  nor  does  it 

draw   after   it   any   consequences   of   that  kind.     All   that   Congress  could  do 

under   it  in   the  case   of  internal   improvements  would  be  to  appropriate  t^^/ie 
money  necessary  to  make  them.     For  every  act  requiring  legislative  sanct^^Kon 
or  support  the  statv?  authority  must  be  relied  on.     The  condemnation  of     "^fie 
land,   if  tlie  proprietors  should   refuse  to  sell   it.  the  establishment  of  tuB.  Tn- 
pikes  and  tolls,  and  the  protection  of  the  work  when  finished  must  be  done-     by 
the   State.     To    tliev    purposes   the    powers   of    the   General    Government     ^re 
believed  to  be  utterly  incompetent.      .      .  Tlie  substance  of  what  has  Vteen 

urged  on   this  subject  may  be  expressed   in  a  few  words.     My  idea  is  that 
Congress  have  an  unlimited  power  to  raise  money,  and  that  in  its  appropna- 
tion   they  have  a  discretionary  power,  restricted  only  by  the  duty  to  appro- 
priate  it  to  purposes  of  common  defense  and  of  general,  not  local,  national, 
not  state,  benefit." 

2«I63  U.  S.  427;  16  Sup.  Ct.  Kep.  1120;  41  L.  ed.  215. 
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Ifeciarity.^    ,    ♦    .    In  regard  to  the  question  whetiier  the  facta 

^-Xiiting  in  any  given  case  bring  it  \vithin  tlie  description  of  tliat 

<^l^ss  of  claims  wkicli  Congress  can  and  ought  to  rocognize  as 

bounded  upon  equitable  and  moral  considerations  and  grounded 

^I"Jon  principles  of  right  and  justice,  we  think  that  generally  such 

^^estion  must  in  its  nature  l>e  one  for  Congress  to  decide  for  itself. 

Jt^  decision  recognizing  such  a  claim  and  appropriating  money 

^Or  its  payment  can  rarely,  if  ever,  be  the  subject  of  review  by  the 

-3  "tidicial  branch  of  the  Qovemment'^ 


) 


§    270.  Equality  in  Taxation. 

The  Fourteenth  Amendment  requires  upon  the  part  of  the 

^States  that  they  shall  not  deny  to  any  persons  within  their  several 

^  xiriadietiona  the  ecfual  protection  of  the  laws,  and  this  obligation 

i«,   of  Ciiurse,  operative  in  the  field  of  taxation.     No  similarly 

X>lirased  obligation  is  laid  upon  the  Federal  Government,  but  the 

X^rovision   of   the   Fifth   Amendment   forbidding   the   taking   of 

X^roperty  without  due  pr^jcess  of  law  imposes  an  obligation  broad 

^tnough  to  cover  all  or  nearly  all  eases  of  unequal  protection  of  the 

lawa.     And,  furthermore,  as  to  taxes  it  is  specificaliy  provided 

^hat  they  shall  be  uniform  throughout  the  United  States,^ 

Whether  or  not  the  ecjual  protection  of  the  laws  is  included 

xrithin  the  general  protection  against  the  taking  of  life,  liberty, 

or  property  without  due  process  of  law,  the  provision  for  equal 

^rote<?tion  does  certainly  mark  off  a  specific  right  or  a  group  of 

rights  within  tlie  general  field  of  rights  against  the  violation  of 

K   which  by  the  States  he  is  guaranteed  by  the  Constitution.    That 

V  this  protection  applies  within  the  field  of  taxation  is  well  estab- 

■    liohed.    A  case  clearly  stating  this  doctrine  is  that  of  Countv  of 

I    Santa  Clara  v.  S,  Pacific  E.  R  Co.,^'^  in  which  Justice  Field 

I    rendered  the  opiniom     "  With  the  adoption  of  the  Fourteenth 

I         *T Senator  Danid   in   a  ^peecli   on  the   Blair   Educational   Bill   entimcTRted 
Bome  iotiy  im>tances  in  which  Congreaa  bad  appropriated  money  to  private 
individuals,     Cong,  Eccord,  XXT,  Pt,  3,  p,  2205,  1800. 
MTfie  Tnaiiliir  Cases  ht'ld  tliat  this  clause  has  no  application  to  unineor- 
P^ratpd  Territories. 
*«a  13  Fed-  Rep.  385. 
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Amendment,"  Field  declared,  "  the  power  of  the  States  to  op* 
press  any  one  under  any  pretense  or  in  any  form  was  forever 
ended;  and  henceforth  all  persons  within  their  jurisdiction  conld 
claim  equal  protection  under  the  laws.     And  by  equal  protection 
is  meant  equal  security  to  every  one  in  his  private  rights  —  in 
his  right  to  life,  to  liberty,  to  property,  and  to  the  pursuit  of  hap* 
[j  piness.     It  implies  not  only  that  the  means  which  the  laws  afford 
for  such  security  shall  be  accessible  to  him,  but  that  no  one  shall 
he  subject  to  any  burdens  or  charges  than  such  as  are  imposed 
upon  all  others  under  like  circumstances.    This  protection  attends 
every  one  everywiiere,  whatever  he  his  position  in  society  or  his 
association  with  others,  either  for  profit,  improvement  or  pleasure. 
•    .    .    No  State  in  such  is  the  sovereign  eomman<l  of  the  whole 
people  of  the  tTiiited  States  —  no  State  shall  touch  the  life,  the 
liberty,  or  the  property  of  any  person,  however  humble  his  lot  o; 
exalted  his  station,  without  due  process  of  law,  and  no  State,.^ 
even  with   due  process   of  law,  shall  deny  to   any  one  with! 
its    Jurisdiction    the    equal    protection    of    the   law.      Unequ 
taxation,    so    far    as   it   can   be    prevented    is    therefore,    wit! 
other  unequal  burdens,  prohibited  by  the  Amendment.     TheE^^^ 
undoubtedly  are,  and  always  will  be,  more  or  less  inequalities  fe^  :x3 
the  operation  of  all  general  legislation  arising  from  the  differe:^n.t 
conditions  of  persons  from  their  means,  business,  or  position     :5zi 
life,  against  which  no  foresight  can  guard.     But  this  is  a  v^ry 
different  thing,  both  in  pnrpose  and  effect,  from  a  carefully  Re- 
vised scheme  to  produce  such  inequality;  or  a  scheme,  if  not    so 
devised,   necessarily   protlucing   that   result.     Absolute   equaliff 
may  not  be  attainable,  but  gross  and  designed  departures  from  it 
will  necessarily  bring  the  l^islation  authorizing  it  within  tia 
prohibition/* 

As  has  been  already  noted,  the  determination  as  to  when  a  tax 
shall  be  levied  and  upon  what  persons  and  property,  and  by  wbjt 
rule  it  is  to  be  assessed  and  by  what  means  collected  is  a  legislative 
function.  However,  in  levjnng  an  ad  valorem  tax^  the  legislature 
may  not  determine  the  assessment  value  of  particular  pieces  of 
property.    So  also  it  follows  that  while  the  legislature  may>  within 


its  discretion,  determine  freely  what  occupations,  or  classes  of 

property  or  persons  are  to  be  taxed,  it  may  not  select  out  from 

tlie  general  mass  of  property,  or  general  citizen  body,  particular 

pieces  of  property  or  particular  individuals  to  bear  the  burden  of 

the  tax.     When,  therefore,  a  tax  is  laid  upon  certain  classes  of 

property  or  of  persons,  there  must  be  some  reasonable  basis  for 

the  classifications  adopted.    By  this  is  meant  that  there  must  be 

some  substantial  reason  why  the  units,  whether  of  property  or  of 

individuals,  should  be  treated  as  distinct  groups. 

In  Bell's  Gap  Railroad  Co.  v.  Pennsylvania^  was  involved  the 
validity  of  a  state  law  which  levied  a  certain  tax  on  all  moneyed 
securities  according  to  their  actual  value,  except  that  as  to  all 
\>onds  and  other  securities  issued  by  corporations  their  nominal  or 
j>ar  value  should  be  the  basis.    It  being  argued  that  this  violated 
the  requirement  of  the  Fourteenth  Amendment  as  to  the  equal 
3)rotection  of  the  laws,  the  court  said:    "  But,  be  this  as  it  may, 
the  law  does  not  make  any  discrimination  in  this  regard  which  the 
State  is  not  competent  to  make.    All  corporate  securities  are  sub- 
ject to  the  same  regulation.     The  provision  in  the  Fourteenth 
Amendment,  that  no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  was  not  intended  to 
prevent  a  State  from  adjusting  its  system  of  taxation  in  all  proper 
and  reasonable  ways.     It  may,   if  it  chooses,   exenxpt   certain 
classes  of  property  from  any  taxation  at  all,  such  as  churches, 
libraries  and  the  property  of  charitable  institutions.    It  may  im- 
pose different  specific  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various  products ;  it  may 
tax  real  estate  and  personal  property  in  a  different  manner;  it 
may  tax  visible  property  only,  and  not  tax  securities  for  paynient 
of  money ;  it  may  allow  deductions  for  indebtedness,  or  not  allow 
them.     All  such  regulations,  and  those  of  like  character,  so  long 
as  they  proceed  within  reasonable  limits  and  general  usage,  are 
within  the  discretion  of  the  state  legislature,  or  the  people  of  the 
State  in  framing  their  Constitution.     But  clear  and  hostile  dis- 
criminations against  particular  persons  and  classes,  especially  such 
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as  are  of  an  unusual  character,  unknown  to  the  practice  of  our 
governments,  might  be  obnoxious  to  the  constitutional  prohibition. 
It  wouldj  however,  be  impracticable  and  unwise  to  attempt  to 
lay  down  any  general  rule  or  definition  on  the  subject,  that  would 
include  all  cases.  They  must  be  decided  as  they  arisa  We  think 
that  we  are  safe  in  saying  that  the  Fourteenth  Amendment  was 
not  intended  to  compel  the  States  to  adopt  an  iron  rule  of  taxa- 
tion. If  that  were  ita  proper  construction,  it  would  not  only  su- 
persede all  those  constitutional  provisions  and  laws  of  some  of  the 
States,  whose  object  is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  quaiificationa  deemed  material; 
but  it  would  render  nugati>ry  those  discriminations  which  the 
best  interests  of  society  require*  which  are  necessary  for  the  en- 
couragement and  useful  industries,  and  the  discouragement  of 
intemperance  and  vice,  and  which  every  State,  in  one  form  or  an- 
other,  deems  it  expedient  to  adopt'*  ^H 

In  American  Sugar  Refining  Co.  v.  Louisiana^**  it  was  held  tha^^ 
the  equal  protection  of  the  laws  was  not  denied  by  a  license  tax 
imposed  upon  manufacturers  of  sugar,  hut  exempting  from  its 
operation  those  who  re£ned  the  products  of  their  own  plantations. 
The  opinion  declares:  "The  act  in  question  docs  undoubtedly 
discriminate  in  favor  of  a  certain  class  of  refiners,  but  this  dis- 
crimination, if  founded  upon  a  reasonable  distinction  in  principle, 
is  valid.  Of  course,  if  such  discrimination  were  purely  arbitrary, 
oppressive,  or  capricious,  and  made  to  depend  on  differences  of 
color,  race,  nativity,  religious  opinions,  political  affiliation,  or 
other  consideration  having  no  possible  connection  with  the  duties 
of  citizens  as  taxpayers,  such  exemption  would  be  pure  favoritism, 
and  a  denial  of  the  equal  protection  of  the  laws  to  the  less  favor 
classes.*' 


§  271.  Uniformity  in  Taxation, 

Granting  the  rigbt  of  ihe  legislature  to  classify  persons  and 
property  for  purposes  of  taxation,  the  requirements  of  due  process 
of  law  and  of  the  additional  provision  found  in  the  fe<leral  Con* 
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itntion  and  in  almost  all  if  not  in  all  of  the  state  constitntions 
that  all  laws  shall  be  uniform,  make  it  necessary  that  ihe  assess- 
ment of  all  persons  and  property  within  the  class  or  district  se- 
Iected  for  taxation  shall  he  according  to  a  uniform  rule.    Cooley 
itates  the  principle  as  follows:     **As  to  all  taxation  apportioned 
ipon  property^  there  must  be  taxing  districts  and  within  these 
listricts  the  rule  of  absolute  uniformity  must  be  applicable.     A 
itale  tax  must  be  apportioned  through  the  State,  a  county  tax 
through  the  county^  a  city  tax  through  the  city;  while  in  cases  of 
local  improTements,  benefiting  in  a  special  and  peculiar  manner 
some  portion  of  the  State  or  of  a  county  or  city,  it  is  competent 
to  arrange  a  special  taxing  district  within  which  the  expense  shall 
\e  apportioned."^^     And  again:    *' The  rule  of  apportionment 
must  be  uniform  throughout  the  taxing  district,  applicable  to  all 
alike,  but  tbe  legislatures  have  no  power  to  arrange  taxing  dis- 
tricts  arbitrarily,  and  without  reference  to  the  great  fundamental 
principles  of  taxation  that  the  burden  must  be  borne  by  those 
upon  whom  it  justly  rests.     The  Kentucky  and  Iowa  decisions 
hold  that,  in  a  case  where  they  have  manifestly  and  unmistakably 
done  so,  the  courts  may  interfere  and  restrain  the  imposition  of 
municipal  burdens  on  property  which  does  not  properly  belong 
within  the  municipal  taxing  district  at  all,"  ^ 
H     All  that  the  rule  of  uniformity  requires  is  this,  that  within 
^  the  classes  or  districts  taxed  the  law  shall  operate  according  to  a 
uniform  rule.    Thu;?,  for  example,  it  has  l>een  genemlly  held  that  a 
city  levying  a  general  tax  may  not  discriminate  between  different 
wards  or  sections,  for  all  property  within  a  taxing  district  must 
be  taxed  alike/^ 

«Cooley»  ConsL  Lim.,  7th  ed.,  711. 

M  Const,  Ltm.,  7tli  pd.»  724.  The  cases  referred  to  are  Morford  v  Unger, 
8  lowa^  82;  City  of  Covingtoii  v.  Southgate,  15  B.  Monr*  491;  Arfaegust  v. 
Lnuifville,  2  Bush,  271;  Swift  v.  Newport,  7  Bush,  37. 

33  This  does  not  hold  true  where*  by  special  contract  made  at  tlie  tim^  a 
rural  district  is  mcorporated  into  the  city,  special  treatment  with  refercnco 
to  taxation  has  been  promised.  The  exemption  of  c*rtnin  pieces  of  property 
I  Irum  taxation  where  thiB  exemption  has  been  for  some  pubiic  purpo^  or  in 
Iretum  for  conaideration  received,  docs  not  violate  this  principle. 
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§  272.  What   Constitutes  Uniformity   Throughout  the  United 
States? 

In  the  Head  Money  Cases,  speaking  with  reference  to  the  re- 
quirement of  the  federal  Constitution  that  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States,  the  court 
say :  ^*  The  uniformity  here  prescribed  has  reference  to  the 
various  localities  in  which  the  tax  is  intended  to  operate,  *  It 
shall  be  uniform  throughout  the  United  States,'  Is  the  tax  on 
tobacco  void,  l>ecause  in  many  of  the  States  no  tobacco  is 
raised,  or  manufactured?  Is  the  tax  on  distilled  spirits 
void,  because  a  few  States  pay  three-fourths  of  the  revenue 
arising  from  it?  The  tax  is  uniform  when  it  operates  with 
I  the  same  force  and  effect  in  every  place  where  the  subject 
lis  to  be  found.  The  tax  in  this  case,  which,  as  far  as  it 
'can  be  called  a  tax,  is  an  excise  duty  on  the  business  of  bring- 
ing passengers  from  foreign  countries  into  this  by  ocean  naviga- 
tion, is  uniform  and  operates  precisely  alike  in  every  port  of  the 
United  States  where  such  passengers  can  be  landed.  It  is  said 
that  the  statute  violates  the  rule  of  uniformity  and  the  provisions 
of  the  Constitution,  that  *  no  preference  shall  be  given  by  anv 
regulation  of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another,'  because  it  does  not  apply  to  passengers  arriving^ 
in  this  country  by  railroad  or  by  other  inland  mode  of  convey* 
ance.  But  the  law  applies  to  all  ports  alike,  and  evidently  givea 
no  preference  to  one  over  another,  but  is  uniform  in  its  operation 
in  all  ports  of  the  United  States,  It  may  be  added  that  the  evil 
to  be  remedied  by  this  legislation  has  no  existence  on  our  inland 
borders,  and  immigration  in  that  quarter  needed  no  such  regula- 
tion. Perfect  uniformity  and  perfect  equality  of  taxation,  in  all 
the  aspects  in  which  the  human  mind  can  view  it,  is  a  basele^ 
dream,  as  this  court  has  said  more  than  once,  (State  Railroad 
Tax  Cases,  92  U.  S.  575;  23  L,  ed.  663.)  Here  there  is  sub- 
stantial uniformity  within  the  meaning  and  purpose  of  the  Con- 
stitution.'' 

The  principles  of  uniformity  and  of  reasonable  classification 
for  purposes  of  taxation  have  been  especially  examined  by  the 
courts  with  reference  to  inheritance  tax  laws. 
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§  273.  State  Inheritance  Taxes. 

So-called  inheritance  taxes,  that  is  to  say,  taxes  collected  from 
persons  re^^eiviog  property  by  inheritance,  are  levied  in  many  of 
the  civilized  States  of  the  world.    In  the  United  States  they  have 

tieveral  times  been  imposed  by  federal  law,  and  at  present  (1910) 
liey  are  to  be  found  in  about  thirty-five  States.  In  many 
sases  these  taxes  have  been  progressive,  the  rate  being  higher  for 
■arger  than  for  smaller  bequests,  and  collateral  heira  often  taxed 
nore  heavily  than  direct  descendants.  In  most  cases  small  in* 
lieritances  have  been  wholly  exempted  from  the  operation  of  the 
tax,  as  have  been  also  bequests  and  inheritances  of  real  estate, 
Hn  some  cases  state  inheritance  tax  laws  have  been  held  questioned 
Tjecause  containing  some  special  obnoxious  provisions,  but  the 
ground  upon  which  they  have  usually  been  attacked  has  been  that 
they  have  violated  the  requirements  of  equality  and  uniformity, 
hecause  of  their  progressive  features  and  because  of  the  ex- 
emptions referred  to  above.  In  general,  however,  the  laws  have 
been  upheld^ 

tiThe  con^tltutianalitj  of  lawa  ex^mpttRg  £maU  estates  ia  asserted  in  State 
V.  Clark,  30  Wash.  439;  State  v.  Alston,  94  Tenn.  674;  In  re  Wilmerding, 
117  Cal.  281;  Estate  of  Stanford,  126  CaL  112;  State  v.  Hamlin.  86  Me.  406; 
ilinot  Y-  VVinthrop,  162  Mass.  113;  Crocker  v.  Shaw,  174  Mas5.  266;  GeU- 
thcrpe  V.  Furnell,  20  Mont.  290;  High  v.  Coyne,  93  Fed.  Rep.  450;  Morria* 
te,  50  S.  E.  Rep.  682;  Union  Trust  Co,  v.  Wayne,  125  Mich.  487;  Ferry 
Compbell,  110  Iowa,  290;  Hkkok*a  Estate  (Vt).  62  Atl.  Rep.  724} 
Frothingham  v.  Shaw,  175  Mass.  51);  Api^eal  of  Nettleton,  56  AtL  Rep.  565; 
Emute  of  Magnes,  32  Cola.  527;  Piillen  v»  Commisnionera  of  Wake  Co.,  6§ 
N.  C.  361;  Black  v.  State,  113  Wis,  205. 

Tlie  constitutionality  of  a  law  diBcriminating  between  lineal  and  collateral 
de-t^cendants  and  1>etween  relativea  and  strangers  in  blood  has  been  sustained 
in  the  following  eases:  State  v.  Alattnn,  04  Tenn.  074;  State  v.  Henderson, 
160  Mo,  100;  State  v,  Clark,  30  Wash,  430;  Hagcrty  v.  State,  55  Ohio,  613; 
Kunnemacher  v.  State,  129  Wis,  IfJO;  In  re  McPherson,  104  N.  Y.  306;  State 
V.  Hamlin,  86  Me.  495;  Minot  v.  Winthrop.  162  Maaa,  113;  Billings  v.  State, 
189  111  472;  State  y.  Dalrymple,  70  ^Uh  204;  Tyson  v.  State,  28  McJ.  577; 
Eyre  v.  Jacob,  14  Gratt  422?  Gel9thor|)c  v.  Furnell,  20  Mont.  299;  Wallace  v, 
Myers,  3R  Fed,  Rep.  184;  Union  Truat  Co,  v.  Wayne  Probate  Judge,  125  Mich, 
487;  Frothinghara  v.  Shaw,  175  Mass.  59;  Appeal  of  Nettleton,  56  Atl.  Rep. 
565;  Estate  of  Magnea,  32  Colo,  527;  Pullen  v.  Commissioners  of  Wake  Co,, 
66  N.  C.  361 ;  Estate  of  Campbell,  143  Cal.  623;  Thompson  v.  Kidder  {X.  H.). 
65  Atl.  E«p.  302. 
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In  many  cases  the  classifications  of  the  state  laws  have  been 
upheld  as  reasonable  in  theni&elves,  but  fundamentally  the  princi- 
ple ufK>n  which  the  validity  of  the  laws  has  been  sustained  is  that 
an  inheritance  tax  is  not  a  tax  upon  the  property  inherited  but 
upon  the  right  to  inherit;  and  that,  inasmuch  as  this  is  a  right 
which  exists  only  by  statute,  it  is  one  that  may  be  regulated  at 
the  will  of  the  leorislature  which  creates  it,^ 

A  leading  case  in  the  federal  courts  as  to  the  constitnlionality 
of  a  state  inlierit-ance  tax  law  as  tested  by  the  requirements  of  the 
Fourteenth  Amendment^  is  that  of  Magoun  v,  Illinois  Trust  and 
Savings  Bank-^ 

In  this  case  the  doctrine  was  reaffirmed  that  an  inheritance  tax 
is  not  one  on  property  but  on  the  right  to  take  property  by  devise 
or  descent,  and  that  this,  being  a  right  of  legislativa  creation,  the 
States  may  attach  conditions  thereunto.  Hence,  it  was  hdd,  that 
the  States  may,  in  taxing  this  privilege,  discriminate  between  rela- 
tives and  between  relatives  and  strangers  without  violating  state 
constitutional  provisions  requiring  uniformity  and  e(|uality  of  tax- 
ation, or  the  provision  of  the  Fourteenth  Amendment  prohibiting 
the  denial  of  the  equal  protection  of  the  laws.  The  provision  of  the 
Fourteenth  Amendment,  the  court  say,  does  not  require  **  exact 
equality  of  taxation.  It  only  requires  that  the  law  imposing  it 
shall  operate  on  all  alike  under  the  same  circumstances/' 

In  Billings  v.  Illinois^^  the  court  say;  "  It  is  insisted  that  the 
classification  sustained  in  the  ifagoun  Case  '  related  solely  to  the 
gradiuited  feature  of  the  tax.'  In  the  case  at  bar,  it  is  said,  the 
question  is  whether  or  not  the  Illinois  legislature  can  diserim- 

The  conatitiitionality  of  a  law  laying  the  tax  according  to  a  progresslrelj 
iTicrc-asmg  rnte  has  bi^n  upheld  in  the  faUowing  caaes:  Ki»cheT&p*>ryi?r  v. 
Drskp,  167  III.  122;  Nunnemiicher  v.  State.  129  Wis.  190;  Stiite  c*  ret,  Fo*>e 
V,  Bastille,  97  Minn.  1 1  ■  State  ▼.  Clark,  30  Wash,  439 ;  Estate  of  >Tagaea,  32 
Colo,  527;  Morni'  Estate,  V4S  N.  C.  259;  State  v.  VinsonJiAlcr  (Nebr.)*  105 
X.  W.  Rep.  472. 

Die  foregoing  refcieticefi  are  from  a  pamphlet  on  inherttanee  tax  lawB  Usued 
by  the  UnitiH]  States  novenrnient  (U.  S.  Govt.  Printing  Office,  1908). 

^  For  a  full  dlscu^^ion  of  the  constitutionality  of  inheritaoee  tax  laws,  tee 
Ktmn(?machtr  v.  State,  129  Wis,  190,  decided  in  1900. 

3f  170  U,  S.  2*^3;  IS  Stip.  Vt  Rep.  594;  42  L.  ed.  1037* 

»7  188  U.  S.  97;  23  Sup.  Ct.  Rep.  272;  47  L.  ed.  400. 
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inate  against  constituents  of  a  certain  class,  and  apply  dlflEerent 
rules  for  the  taxation  of  its  members.  Life  tenants  constitute 
tut  a  single  class,  and  the  incidents  of  snch  an  estate,  the  source 

Eaereof,  the  extent,  the  dominion  over  and  the  quality  of  interest 
n  the  tenant,  is  the  same  irrespective  of  the  ultimate  vesting  of 
the  remainder.  The  tax  is  not  upon  the  property,  but  is  upon  the 
person  succeeding  to  the  property.     Undoubtedly,  life  tenants,  re- 

Karded  simply  as  persons,  may  be  in  legal  contemplation  the  same; 
states  for  life,  regarded  simply  as  estates  with  their  attributes 
leo  in  legal  contemplation,  may  be  said  to  be  the  same,  but  tkat 
is  not  all  to  be  considered,  nor  is  it  determinative.  We  must  re- 
gard the  power  of  the  state  over  testate  and  intestate  dispositlona 
of  property,  its  power  to  create  and  limit  estates,  and,  as  resulting, 
its  power  to  impose  conditions  upon  their  transfer  or  devolution. 
It  is  upon  this  power  ti^t  inheritance  tax  laws  are  baseil,  and  we 
said,  in  the  Magoun  Case,  that  the  power  could  be  exercised  by 
distinguishing  between  tlie  lineal  and  collateral  relatives  of  a 
testator.  There  the  amount  of  tax  depended  upon  him  who  im- 
mediately received  J  here  the  existence  of  the  tax  depends  upon 
him  who  ultimately  receives.  That  can  make  no  difference  with 
the  power  of  the  Stata  No  discrimination  being  exercised  in 
the  creation  of  the  class,  equality  is  observed.  Crossing  the  lines 
of  the  classes  created  by  the  statute,  discriminations  may  be  ex- 
hibited, but  within  the  classes  there  is  equality."^* 

nSee  also  Ca.tiipb«n  v,  California,  000  U.  S.  87;  26  Sup.  Ct  Rep.  182;  50 

^  L.  ed,  382. 

^m  Mr.  Judson  in  his  valuable  treatise*  flum-mlng  up  the  que«tioa  of  e1assifli:a^ 
tion  for  taxing  purposps,  sajB:  "  Classification  for  taxatioa  is  not  necessarily 
hsaed  npoij  anj  easenti^il  difference  in  tbe  nature  or  condition  of  the  various 
subjects.  It  may  be  based  as  well  uf>on  the  want  of  adaptaibility  to  the  same 
method*  of  taxation,  or  upon  the  impracticahilitj  of  applying  to  the  various 
suljjects  the  Raiue  niPthod»  so  as  to  produce  uniform  results,  or  it  may  b* 
bii»e<!  tipon  just  and  wpII  grounded  considerations  of  public  policy/'  Mr. 
Judfvon  adds,  however^  thnt  "while  classificatjon  may  thus  be  based  on  differ- 
ences in  the  fittture  or  condition  of  the  subjects  of  taxation,  or  their  want  nf 
adaptability  to  the  same  methods  of  taxation,  it  must  rest  on  eome  other 
reaEon  than  that  of  mere  ownerahip."    On  Taxation,  6|  454,  45ft. 
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§  274.  Federal  Inheritance  Taxcs» 

Upon  several  oci^asious  inheritance  taxes  have  been  resorted 
for  revenue  by  the  Federal  Governmeiit,  By  the  stamp  act 
July  6 J  1797,  a  duty  was  levied  on  receipts  for  legacies  and 
shares  of  personal  estate.  So  also  a  legacy  tax  on  the  devolution 
of  personal  property  and  stanip  taxes  on  probates  of  wills  and 
letters  of  administration  were  imposed  by  the  war  revenue  acts  of 
July  1,  18G2j  and  June  30,  1864,  the  latter  act  providing  for  a 
succession  tax  on  real  estate.  In  the  income  tax  provisions  of 
the  act  of  August  27,  1894,  incomes  were  defined  to  include 
**  money  and  the  value  of  all  personal  property  acquired  by  gif^_ 
or  inheritance-'*^*  Again  in  the  war  revenue  act  of  June,  189^| 
taxes  were  imposed  upon  legacies  and  distributive  shares  of  per- 
sonal property* 

The  constitutionality  of  the  inheritance  tax  provisions  of  this 
last  law  of  1898  was  upheld  in  Knowlton  v.  Moore.^  In  this 
case  it  was  argued  that  the  tax  was  void,  first,  because  it  was  a 
direct  tax  and  not  apportioned  among  the  States  according 
their  respective  populations;  second,  because  it  was  not,  in  i 
operation,  *' uniform  throughout  the  United  States;"  and  third, 
that,  regarded  as  a  succession  tax,  it  attempted  the  federal  regula- 
tion of  a  matter  placed  within  tbe  exclusive  control  of  the  States. 

The  reasoning  of  the  court  u\Kin  the  first  of  these  points  is  con- 
sidered in  a  later  section  of  this  chapter.**    As  to  the  question 
of  uniformity  the  contention  was  that  the  requirement  was  vio- 
lated because  the  statute  exempted  legacies  and  distributive  shares 
in  personal  property  below  $10,000,  because  it  classified  the  rate 
of  tax  according  to  the  relationship  of  the  taker  to  the  deceasei 
and  because  it  provided  for  a  rate  progressing  according  to  tl 
amount  of  the  legacy  or  share.     To  this  contention  the  court  repljj 
"  Considering  the  text,  it  is  apparent  that  if  the  word  '  uniform 
means    *  equal    and    uniform  *    in    the    sense    now    asserted    by 

«»In  PnUack  v.  Farmers'  Loan  and  Trust  Co.   (158  U.  S.  801;   15  Sup.  Ct, 
Hep.  912;  39  L.  ed.  MOB),  the  court  beld  tbe  income  tax  le&turea  of  this  UM_ 
void.     S**e  Section  279. 

4<>178  U.  S.  41j  20  Sup.  Ct.  Rep.  747;  44  L.  ed.  969. 

«  Hection  281. 
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Ihe  opponents  of  the  tax,  the  words  '  throughout  the  United 
States/  are  deprived  of  all  real  signLfieatice^  and  sustaining  the 
contention  must  hence  lead  to  a  disregard  of  the  elementary  canon 
of  construction  which  requires  that  effect  be  given  to  each  word 
of  the  Constitution,  Taking  a  wider  view,  it  is  to  be  remembered 
that  the  power  to  tax  contained  in  Section  YIII  of  Article  I  is  to 
lay  and  collect  *  taxes j  duties,  imposts,  and  excises;  .  .  . 
but  all  duties,  imposts  and  excises  shall  be  uniform  throughout 
the  United  States.*  "  Thus,  the  qualification  of  uniformity  is  im^ 
posed,  not  upon  the  taxes  which  the  Constitution  authorizes^  but 
only  on  duties,  imposts,  and  excises.  The  conclusion  that  inherent 
equality  and  uniformity  is  contemplated  involveSj  therefore,  the 
proposition  that  the  rule  of  intrinsic  uniformity  is  applied  by  the 
Constitution  to  taxation  by  means  of  duties,  imposts,  and  excises, 
and  it  is  not  applicable  to  any  other  form  of  taxes.  It  cannot  be 
doubted  that  in  levying  direct  taxes,  after  apportioning  the 
amount  among  the  several  States,  as  provided  in  Clause  4  of  Sec- 
tion IX  of  Article  I  of  the  Constitution,  Congress  has  the  power  to 
choose  the  objects  of  direc»t  taxation,  and  to  levy  the  quota  as  ap- 
portioned directly  upon  the  objects  so  selected.  Even  then,  if  the 
view  of  inherent  uniformity  be  the  true  one,  none  of  the  taxes  so 
levied  would  be  subjected  to  such  rule,  as  the  requirements  only 
relate  to  duties,  imposts,  and  excises.  But  the  classes  of  taxes 
termed  duties,  imposts,  and  excises,  to  which  the  rule  of  uni- 
formity applies,  are  those  to  which  the  principle  of  equality  and 
uniformity  in  the  sense  claimed  is,  in  the  nature  of  things,  the 
least  applicable  and  least  susceptible  of  being  enforced.  Excises 
usually  look  to  a  particular  subject,  and  levy  burdens  with  refer- 
ence to  the  act  of  manufacturing  them,  selling  them,  etc.  They 
are  or  may  be  as  varied  in  form  as  are  the  acts  or  dealings  with 
which  the  taxes  are  concerned.  Impost  duties  take  every  conceiv- 
able form,  as  may  by  the  legislative  authority  he  deemed  best  for 
the  general  welfare.  They  have  been  at  all  times  often  specific. 
They  »have  sometimes  been  discriminatory,  particularly  when 
deemed  necessary  by  reason  of  the  tariff  legislation  of  other 
countries.    The  claim  of  intrinsic  uniformity,  therefore,  imputes 
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to  the  framcrs  a  restriction  as  to  certain  forms  of  taxes,  wkere 
the  restraint  was  least  appropriate  and  the  oniission  where  it 
most  neetled.  This  discord,  which  the  constriictioii,  if  wei 
founded,  is^onld  create,  suggests  at  once  the  unsoundness  of 
proposition,  and  gives  rise  to  the  inference  that  the  contrary  viei 
by  which  the  unity  of  the  provigions  of  the  Constitution  is  main- 
tained,  must  be  tbe  correct  one.  In  fact,  it  is  apparent  that 
imposts,  duties,  and  excises  are  controlled  by  tbe  rule  of  intrins 
uniformity,  the  methods  usually  employed  at  the  time  of 
adoption  of  the  Constitution  in  all  countries  in  the  levy  of  su^ 
taxes  would  have  to  be  abandoned  in  this  country,  and,  there fo: 
whilst  nominally  haviDg  the  authority  to  impose  taxes  of  thij 
character,  the  power  to  do  bo  would  be  virtnally  denied  to  Con- 
gress. Now,  that  the  requirement  that  direct  taxes  should  be  ap- 
portioned among  the  several  States  contemplated  the  protection  of 
the  States,  to  prevent  their  being  called  upon  to  contribute  more 
than  was  deemed  their  due  share  of  the  burden,  is  dear.  Giving 
to  the  term  uniformity  as  applied  to  duties,  imposts,  and  excises 
a  geoeraphJcjil  significance,  likewise  causes  that  provision  to  look 
to  the  forbidding  of  discrimination  as  between  the  States,  by  the 
levying  of  duties,  imposts,  or  excises  upon  a  particular  subject  in 
one  State  and  a  different  duty,  impost,  or  excise  on  the  same  su^ 
ject  in  another;  and  Uxerefore,  as  far  as  may  be,  is  a  restrictl 
in  the  same  direction  and  in  harmony  with  the  requirement 
apportionment  of  direct  taxes-  ...  It  is  yet  further  asserted 
that  the  tax  df>es  not  fulfil  the  requirements  of  geographical  u 
formity,  for  the  following  reasons:  As  the  primary  rate  of  ta: 
tion  depends  upon  the  dc^ee  of  relationfihip  or  want  of  relatio: 
ship  to  a  deceased  person,  it  is  argued  that  it  cannot  operate  with 
geographical  imiforniity,  inas.much  as  testamentary  and  intestacy 
laws  may  ditFer  in  every  State^  It  is  certain  that  the  same  de^ 
of  relationship  or  want  of  relationship  to  the  deceased,  wherev 
existing  is  levied  on  at  the  same  rate  throughout  the  Unit 
States.  The  tax  is  hence  uniform  throu.^hout  the  United  Stati 
despite  the  fact  that  different  conditions  among  the  States  ma; 
obtain  as  to  the  objects  mpon  which  the  tax  is  levied.    The  propo- 
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sition  in  substance  assumes  that  the  objects  taxed  by  duties,  im- 
posts, and  excises  must  be  found  in  uniform  quantities  and  condi- 
tions in  the  respective  States,  otherwise  the  tax  levied  on  them 
^11  not  be  uniform  throughout  the  United  States.  But  what  the 
Constitution  commands  is  the  imposition  of  a  tax  by  the  rule  of 
geographical  uniformity,  not  that  in  order  to  levy  such  a  tax  ob- 
jects must  be  selected  which  exist  uniformly  in  the  several  States. 
Indeed,  the  contetition  was  substantially  disposed  of  in  License 
Tax  Cases.*^ 

As  to  the  contention  that,  viewing  the  tax  as  one  on  succession, 
the  law  was  in  regulation  of  a  matter  within  the  exclusive  control 
of  the  States,  the  court,  after  reaffirming  the  principle  that  the 
tax  is  one  on  the  right  of  succession,  say :  "  Can  the  Congress  of 
the  United  States  levy  a  tax  of  that  character  ?  The  proposition 
that  it  cannot  rests  upon  the  assumption  that,  since  the  transmis- 
sion of  property  by  death  is  exclusively  subject  to  the  regu- 
lating authority  of  the  several  States,  therefore  the  levy  by  Con- 
gress of  a  tax  on  inheritance  or  legacies,  in  any  form,  is  beyond 
the  power  of  Congress,  and  is  an  interference  by  the  National  Gov- 
ernment with  a  matter  which  falls  alone  within  the  reach  of  state 
legislation.  .  .  .  The  fallacy  which  underlies  the  proposition 
contended  for  is  the  assumption  that  the  tax  on  the  transmission  or 
receipt  of  property  occasioned  by  death  is  imposed  on  the  exclusive 
power  of  the  State  to  regulate  the  devolution  of  property  upon 
death.  The  thing  forming  the  universal  subject  of  taxation  upon 
which  inheritance  and  legacy  taxes  rest  is  the  transmission  or  re- 
ceipt, and  not  the  right  existing  to  regulate.  In  legal  effect,  then, 
the  proposition  upon  which  the  argument  rests  is  that  wherever  a 
right  is  subject  to  exclusive  regulation,  by  either  the  Government 
of  the  United  States,  on  the  one  hand,  or  the  several  States,  on 
the  other,  the  exercise  of  such  rights  as  regulated  can  alone  be 
taxed  by  the  government  having  the  mission  to  regulate.  But 
when  it  is  accurately  stated,  the  proposition  denies  the  authority 
of  the  States  to  tax  objects  which  are  confessedly  within  the  reach 
of  their  taxing  power,  and  also  excludes  the  National  Government 

435  Wall  462;  18  L.  ed.  497. 


GOG 


Uj^ited  States  Constitutional  L^ 


from  almost  every  subject  of  direct  mid  many  acknowledged 
jects  of  indirect  taxation.  ...  It  cannot  be  doubted  that 
the  argument  when  reduced  to  its  essence  demonstrates  its  own 
unsoundness,  since  it  leads  to  the  necessary  conclusion  that  both 
the  national  and  state  governments  are  divested  of  those  powers 
of  taxation  which  from  the  foundation  of  the  Government  ad- 
mittedly have  belonged  to  them*  Certainly,  a  tax  placed  upon  ah^ 
inlieritance  or  l^acy  diminishes,  to  the  extent  of  the  tax,  tU^| 
value  of  the  right  to  inherit  or  receive,  but  this  is  a  burden  cas^^ 
npon  the  recipient  and  not  upon  the  power  of  the  State  to 
regulate.  .  .  •  Under  our  constitutional  system  both  the 
national  and  state  governments,  moving  in  their  respective  orbits, 
have  a  common  anthority  to  tax  many  and  diverse  object^,  but 
this  does  not  cause  the  exercise  of  its  lawful  attributes  by  one  to 
be  a  curtailment  of  the  powers  of  government  of  the  other,  for  if 
it  did  there  would  practically  be  an  end  of  the  dual  system  of 
government  which  the  Constitution  established.'* 

In  Snyder  v,  Bcttman^^  the  court  say  that  the  case  of  Know! ton 
V,  Moore  "  must  be  regarded  as  definitely  establishing  the  doctrine 
that  the  power  to  tax  inheritances  does  not  arise  aolely  from  the 
power  to  regulate  the  descent  of  property,  but  from  the  general 
authority  to  impose  taxes  upon  all  property  within  the  jurisdi^ 
tion  of  the  taxing  power.  It  has  usually  happened  that  the  powi 
has  been  exercised  by  the  same  government  which  regulates 
succession  to  the  property  taxed;  but  this  power  is  not  destro; 
by  the  dual  character  of  onr  government,  or  by  the  fact  that  undi 
our  Constitution  the  devolution  of  property  is  determined  by 
laws  of  the  several  States.*' 

In  au  earlier  chapter^^  it  has  been  pointed  out  that  a  federal 
inheritance  tax  levied  upon  bequests  to  a  State  or  a  munioipal 
corporation  thereof/^  or   a   state   tax  on  legacies  consisting 
United  States  bond-s^**  is  not  unconstitutional. 

«  ItJO  a  S.  249 1  23  Sup.  Ct.  Rep.  800;  47  L.  ed.  1035. 

44  Chapter  V. 

«  Snyder  v.  Beltmun,  190  U.  S.  249;  23  Sup.  Ct  Rep.  R03;  47  L.  ed-  IC 

li  Plumber  v.  Coler,  178  U.  8   115;  20  Sup.  Ct  Rep.  829;  44  L.  ed.  aaS. 
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In  Murdock  v.  Ward^'  it  is  held  that  a  federal  inheritance  tax 
may  be  imposed  on  legacies  or  shares  consisting  of  United  State-s 
bondsy  even  when  these  bonds  have  been  issued  under  a  law  ex- 
pressly exempting  them  from  taxation  in  any  formi  state  or 
federal,  direct  or  indirect.^ 

§  275<  Protective  Tariffs. 

The  constitutionality  of  a  protective  tariff,  that  is,  a  system  of 
customs  duties  levied  on  foreign  imports  so  arranged  as  to  fur- 
nish incidental  protection  to  home  industries,  though  questioned 
in  earlier  years,  has  now  passed  beyond  the  range  of  controversy. 
Such  laws  being  on  their  face  revenue  measures,  may  not  be  ques- 
tioned because  their  effect,  and  indeed  the  intent  of  the  legis- 
lature, is  primarily  to  supply  protection  rather  than  revenue.  The 
doctrine  of  the  court  in  McCray  v.  United  States*^  is  conclusive 
as  to  this.  But  even  if  this  were  not  so,  a  tariff  avowedly  levied 
primarily  and  solely  for  protection  is  constitutionally  justified 
under  the  grant  of  authority  to  Congress  **  to  regulate  commerce 
with  foreign  nations."  ^ 

§  276.  Bounties.  *« 

The  constitutionality  of  bounties  has  never  been  squarely  passed 
upon  by  the  Supreme  Court.     Their  validity  was  questioned  in 

47  178  U.  S.  13f>i  20  Sup.  Ct  Ri?p.  775 1  44  L.  ^.  ItKlfl. 

«Tbe  court  say;  "Whether  the  United  6tat4?8,  in  the  exerciac  of  the 
power  of  taxation,  can  be  estopped  by  a  contract  that  such  power  shall  not  be 
exercised,  we  need  not  consider,  becjiiise  the  contract  in  this  case  doen  not,  as 
we  view  it,  mean  that  a  State  may  not,  or  the  United  States  may  not,  tax 
inheritanoes  and  legacies,  regardless  of  the  character  of  the  property  of  which 
they  are  composed.  That  some  of  the  holders  of  United  States  bonds  may 
not  have  paid  franchise  taxes  to  the  States,  and  others  may  have  paid  state 
or  federal  inheritance  and  legacy  taxes,  has  nothing  to  do  with  the  contract 
between  the  United  States  and  the  bondholders.  The  United  States  will  have 
complied  with  their  contract  when  they  pay  to  the  original  holders  of  their 
bonds,  or  to  their  ft^aigns,  the  interest,  when  due^  in  full,  and  the  principal^ 
when  due,  in  full.*' 

«195  U.  S.  27;  24  &up.  Ct.  Rep.  760;  49  L.  ed.  78. 

wFor  a  Bummary  of  the  arguments  pro  and  contra  ns  to  the  constitu- 
tionality of  protective  tariffs,  see  passim  Stanwood,  Tariff  Controversies  in 
the  United  8tat€9  in  the  2^in€teenth  Centur)f. 

SI  For  the  definition  of  bounties  see  Downs  ▼.  United  State*,  187  U.  B, 
496;  23  Sup.  Ct.  Rep.  222;  47  U  ed.  275. 
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Field  V.  Clark*®  and  United  States  v.  Kealty  Co.,*^  bnt  in  neither 
case  did  the  court  find  itself  obliged  to  decide  the  poiii;t  The 
ground  upon  which  the  oonstitutionalitj  of  bounties  has  been  con- 
tested has  been  that  their  payment  amounts  to  an  appropriation 
of  public  moneys  primarily  for  a  private  purpose.  The  courts 
have  often  held  that  an  expenditure  in  the  public  interest  is  not 
invalidated  by  the  fact  that  incidentally  private  interests  are  ad- 
vanced thereby;  but  in  general  they  have  been  held  that  an  ap- 
propriation primarily  and  directly  for  the  furtherance  of  private 
interests  is  not  validated  by  the  fact  that  incidentally  public  in- 
terests are  in  a  measure  promoted.** 

§  277.  Export  Duties. 

'Among  the  express  limitations  upon  the  powers  of  Congress, 
enumerated  by  the  Constitution  is  that  which  provides  that  "  no 
tax  or  duty  shall  be  laid  on  articles  exported  from  any  State."  " 
In  another  clause  substantially  the  same  prohibition  is  laid  upon 
the  States,  it  being  declared  that  "no  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports."  ^ 

The  term  "  exports  "  has  been  judicially  limited  to  goods  ex- 
ported to  foreign  countries.  In  the  earlier  cases  of  Brown  v. 
Maryland*^^  and  Almy  v.  California^  it  was  taken  for  granted 
by  the  court  that  the  term  applied  also  to  goods  carried  from  one 
State  to  another  State  of  the  Union,  but  in  Woodruff  v.  Parham^ 

M143  U.  S.  649;    12  Sup.  Ct.  Rep.  495;  36  L.  ed.  294. 

52  163  U.  S.  427;  16  Sup.  Ct.  Rep.  1120;  41  L.  ed.  215. 

MSce  Lowell  v.  Boston,  111  Mass.  454;  and  Loan  Association  v.  Topeka, 
20  Wall.  655;  22  L.  ed.  455.  Cf.  Harvard  Law  Review,  V,  320,  article  by 
C.  F.  Chamberla>Tie  entitled  "  The  Sugar  Bounties." 

55  Art.  I,  Sec.  IX,  CI.  5. 

5« "  Except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws;  and  the  net  produce  of  all  duties  and  imposts,  laid  by  any  State  on 
imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States; 
and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  the  Congress  " 
(Art.  I,  Sec.  X,  CI.  2).  The  state  taxation  of  exports  is  considered  in 
Chapter  XLIL 

57  12  Wh.  419;  6  L.  ed.  678. 

6S24  How.  169;   16  L.  ed.  644. 

M8  WalL  123;  19  L.  ed.  382. 
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these  dicta  were  overruled  and  the  position  taken  which  has  not 
since  been  disturbed,  that  the  prohibition  has  reference  only  to 
exportations  to  countries  foreign  to  the  United  States.  In  this 
case,  Justice  Miller,  after  referring  to  the  general  power  given 
to  Congress  to  levy  and  collect  taxes,  duties,  and  imposts,  says: 
"  Is  the  word  *  impost '  here  used,  intended  to  confer  upon  Con- 
gress a  distinct  power  to  levy  a  tax  upon  all  goods  or  merchandise 
carried  from  one  State  to  another?  Or  is  the  power  limited  to 
duties  on  foreign  imports?  If  the  former  be  intended,  then  the 
power  conferred  is  curiously  rendered  nugatory  by  the  subsequwit 
clause  of  section  IX,  which  declares  that  no  tax  shall  be  laid 
on  articles  exported  from  any  State,  for  no  article  can  be  imported 
from  one  State  into  another  which  is  not  at  the  same  time  exported 
from  the  former.  But  if  we  give  to  the  word  *  imposts '  as  used  in 
the  first-mentioned  clause  the  definition  of  Chief  Justice  ilarshall, 
and  to  the  word  '  export '  the  corresponding  idea  of  something  car- 
ried out  of  the  United  States,  we  have,  in  the  power  to  lay  duties 
on  imports  from  abroad  and  the  prohibition  to  lay  such  duties  on 
exports  to  other  countries,  the  power  and  its  limitations  concern- 
ing imposts.  It  is  not  too  much  to  say  that,  so  far  as  our  research 
has  extended,  neither  the  word  '  export,'  '  import,'  or  *  impost ' 
is  to  be  found  in  the  discussion  on  this  subject,  as  they  have  come 
down  to  us  from  that  time,  in  reference  to  any  other  than  foreign 
commerce,  without  some  special  form  of  words  to  show  that 
foreign  commerce  is  not  meant.  .  .  .  Whether  we  look,  then, 
to  the  terms  of  the  clause  of  the  Constitution  in  question,  or  to  its 
relation  to  the  other  parts  of  that  instrument,  or  to  the  history  of 
its  formation  and  adoption,  or  to  the  comments  of  the  eminent 
men  who  took  part  in  those  transactions,  we  are  forced  to  the  con- 
clusion that  no  intention  existed  to  prohibit  by  this  clause  [that 
no  State  shall,  without  the  consent  of  Congress,  levy  any  impost 
or  duty  upon  any  export  or  import]  the  right  of  one  State  to  tax 
articles  brought  into  it  from  another." 

In  Dooley  v.  United  States,*^  one  of  the  "  Insular  Cases,"  it 

was  argued  that  the  Foraker  Act  of  April  12,  1900,  was  imcon- 



W  183  U.  S.  151 ;  22  Sup.  Ct.  Bep.  62;  43  L.  ed.  128. 
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stitiitional  in  so  far  as  it  proyided  for  tbe  paymeiit  of  duties  upon 
nierchaijdise  imported  iii4o  Porto  liico  from  the  United  States. 
The  court,  however,  held  that  Porto  Rico,  after  cession  to  the 
United  States,  even  though  not  **  incorporated  "  into  the  United 
States  was  not  foreign  territory,  and,  tlierefore,  that,  under  the 
definition  laid  do\\Ti  in  Woodruff  v.  Parham,  the  tax  in  question 
was  not  a  tax  on  goods  exported  from  the  United  States.  The 
court,  moreover,  go  on  to  show  from  the  circumstances  of  the  case 
that  the  tax  was  to  he  construed  rather  as  one  on  goods  imported 
into  Porto  Rico,  than  upon  goods  exported  from  the  State  of  Xew 
York-  The  court  in  its  opinion,  however,  are  careful  to  add: 
"  It  is  not  intended  by  this  opinion  to  intimate  that  Congress  may 
lay  an  export  tax  upon  merchandise  carried  from  one  State  to 
another.  While  this  does  not  seem  to  he  forbidden  by  the  express 
words  of  the  Constitution,  it  would  be  extremely  difficulty  if  not 
impossible,  to  lay  such  a  tax  without  a  violation  of  the  first  para- 
graph of  Article  I,  Section  VII Ij  that  *  all  duties,  imposts^  and  ex- 
cises shall  be  uniform  throughout  the  United  States/  There  is  a 
wide  difference  between  the  full  and  paramount  power  of  Congress 
in  legislating  for  a  territory  in  the  condition  of  Porto  Rico  and  its 
power  with  respect  to  the  States,  which  is  merely  incidental  to  its 
right  to  regulate  interstate  commerce.  The  question,  howe%*er,  is 
not  involved  in  this  case^  and  we  do  not  desire  to  express  an 
opinion  upon  it."  ^ 

<i  In  a  diiifi^ tiling  opinion,  coQcurred  in  by  four  justices,  it  woa  argued  tliAt, 
**The  fact  that  the  iit*t  proceeds  of  the  duties  are  appropriated  hj  tlie  act  for 
u&e  in  Porto  Rieo  docs  not  affect  their  character  any  more  than  if  ao  appro* 
printed  by  another  and  sepitrate  act.  The  taxation  reaches  the  people  of  Ui« 
estates  directly,  and  ia  national,  and  not  local,  even  tliough  the  revenue 
derived  therefrom  is  devoted  to  local  parpOBee,  .  .  .  The  probtbition 
that  "no  tax  or  duty  shaU  be  laid  on  articles  exported  from  any  State' 
negatives  tiie  existence  of  any  power  m  Congress  to  lay  taxea  or  duties  in 
any  form  on  articlea  exported  from  a  State,  irrespective  of  their  destinatioiii 
and.  this  being  ao,  the  act  in  imposing  the  duties  in  question  ia  invalifli 
whether  Porto  Rico  after  its  passage  was  a  foreign  or  reputed  foreign  ter- 
ritory, u  dom*fStic  territory  or  a  territory  subject  to  be  dealt  with  at  th« 
will  of  Congress  regardless  of  constitutional  limitations.  .  .  .  The  prtt* 
hibition  on  Congruss  is  explicit,  and  noticeably  different  from  the  prohibi- 
tion on  the  States.    The  State  is  forbidden  to  lay  *any  imposts  or  duties:* 
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To  come  within  the  Jefinition  of  an  export  tax^  it  kaa  been  held 
that  the  tax  must  be  one  levied  upon  the  right  to  export,  or  upon 
goods  because  of  the  fact  that  thej  are  being  exported  nr  are 
intended  to  be  exported.  The  fact  that  certain  goods  are  intended 
for  export  does  not,  however,  exempt  them  from  an  ordinary 
property  tax,  for,  as  said,  the  tax  is  one  on  exports  only  when  its 
incidence  or  amount  is  determined  by  the  fact  that  the  goods  are 
^intended  for  export.  This  is  the  doctrine  laid  down  in  Coe  v, 
Errol^  with  reference  to  taxation  by  the  States  and  in  Turpin  v. 
Burgess*^  with  reference  to  federal  taxation.*^ 

CotigTesa  is  forbidden  to  lay  '  any  tax  or  duty.'  The  State  is  forbidden 
from  laying  impf>dt5  or  duties  *on  importB  or  exports/  that  i»,  articles 
coming  into  or  going  out   of  the   United   States.     Congress  is  forbidden  to 

I  tax  articles  exported  from  any  State/  .  ,  .  Congress  may  lay  local 
taxes  ta  thL-  terri lories,  affecting  persons  and  property  therein,  or  authoriae 
territorial  kgislatures  to  do  so,  but  it  cannot  lay  tariff  duties  on  arHelea  ex- 
ported from  one  State  to  another,  or  from  any  State  to  the  territ^jries,  or 
from  any  State  to  foreign  countries,  or  grant  a  power  in  thnt  regard 
which  it  does  not  possess.  But  the  decision  now  made  recogniseea  such  pow- 
ers in  Congress  as  will  enable  it,  under  the  ginse  of  taxation,  to  exclude 
the  prodticta  of  Porto  Rico:  and  this,  notwithstanding  it  was  held  in  Do 
Lima  V.  Bidwell  (182  U.  S.  1;  21  Sup.  Ct.  Rep.  743;  45  L.  ed,  1041),  that 
Porto  Hiio  after  the  rntillcation  of  the  treaty  with  Spain  cea«ed  to  be  foreign 
and  became  domestic  territory." 
«  116  U.  S.  517;  6  Sup.  Ct.  Rep.  475  j  29  L.  ed.  715. 
«  3 17  U.  S.  504 ;  C  Sup,  Ct,  Rep.  835 ;  29  L.  ed.  E^88, 

M  In  the  latter  case  the  court  say:  "  There  19  another  view  of  this  subject^ 
however,  independent  of  the  considerations  wliich  governed  our  former  deeision, 
which  13  equally  decisive  of  this  case.  We  have  lately  decided  in  Coe  v.  Errol 
that  goods  intended  for  exportation  to  another  State  are  liable  to  taxation  as 
part  of  the  general  mass  of  property  of  the  State  of  their  origin  until  aetuallj 
started  in  course  of  transptirtatiou  to  the  State  of  their  destination,  or 
delivered  to  a  common  carrier  for  that  purpose,  provided  they  are  taxed  in 
the  usual  way  in  which  such  property  is  ttixpd,  and  not  taxed  by  reason  or 
because  of  such  exportation,  or  intended  exportation,  and  that  the  carrying  of 
them  to  and  depositing  them  at  a  depot  for  the  purpose  of  transportation  is 
RO  part  of  that  transportation.  Now  the  constitutional  provision  against 
taxing  exports  is  substantially  the  same  when  directed  to  the  United  States 
as  when  directed  to  a  State.  In  the  one  case  the  words  are,  *  No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  State.'  Art.  I,  |  9,  par.  2.  In  the 
other  they  are;  'No  State  shal!,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports/  Art.  I,  |  10,  par.  2.  The  prohibi- 
tion in  both  cases  has  reference  to  the  imposition  of  duties  on  goods  by  reason 
or  because  of  their  exportation^  or  intended  exportation,  or  while  they  are 


TJniteb  States  Co^'stitctiohal  Law. 


In  Pace  v.  Burgess*^  was  questioned  the  validity  of  a  federal 
law  requiring  stamps  to  be  affixed  to  packages  of  manufactured 
tobacco  intended  for  exportation.  The  court,  however,  held  the 
requirement  to  be  a  proper  one  to  prevent  fraud  and  not  to  amount 
to  a  tax  on  exports.  *'  The  stamp  was  intendeil/'  the  court  gay, 
*'  for  no  other  purpose  than  to  separate  and  identify  the  tobacco 
which  the  manufacttirer  desired  to  export,  and  thereby,  instead 
of  taxing  it,  to  relieve  it  from  the  taxation  to  which  other  tolacco 
was  subjected.  It  was  a  means  devised  to  prevent  fraud,  and 
to  secure  the  faithful  carrying  out  of  the  declared  intent  with 
regard  to  the  tobacco  so  marked.  The  payment  of  twenty-five 
cents  or  of  ten  cents  for  the  stamp  used  was  no  more  a  tax  on  the 
export  than  was  the  fee  for  clearing  the  vessel  in  which  it  wa^ 
transported,  or  for  making  out  and  certifying  the  manifest  of  the 
cargo*  It  bore  no  proportion  whatever  to  the  quantity  or  value 
of  the  pajckage  on  which  it  was  affixed/' 

In  Fairbanks  v.  United  States,^  however,  a  stamp  tax  imposed 
on  foreign  bills  of  lading  by  tlie  act  of  18D8  was  held  to  be,  in 
substance  and  effect,  a  tax  on  the  articles  included  in  the  bills  of 
lading,  and,  therefore,  a  tax  on  exports,  and  as  such  unconstitu- 
tional.    The  law  had  provided  for  a  stamp  tax  of  one  cent  on 

being  exported,  within  the  raeiitiitig  of  the  Constitution.  But  a  general  Ux, 
laid  on  all  property  alike,  and  not  levied  on  goods  in  course  of  exportaUnn, 
nor  because  of  their  intendi^d  exportation,  is  not  within  the  constltulionnl 
prohibit  inn.  How  can  the  olficera  of  the  United  States,  or  of  the  States,  know 
that  gooda  apparently  part  of  the  general  mass,  and  not  in  the  course  of 
exportation,  will  ever  be  exported?  WlU  the  mere  word  of  the  OMmer  tliat 
they  arts  intended  for  exportation  make  them  exports?  Thia  cannot  for  • 
moment  be  contended.  It  would  not  be  true,  and  would  lead  to  the  greatest 
frauds.  It  ia  tniet  as  was  conceded  in  Coe  v.  Errol^  that  the  prohibition  to 
the  States  against  laying  duties  on  imports  or  exports  related  to  imports 
from  and  exports  to  foreign  countries;  yet  the  decision  in  thit  case  wai 
based  on  the  p<7^ttilatc  that  when  such  impos^ts  or  duties  are  laid  on  iniporii 
or  exports  from  one  State  to  another  it  amounts  to  a  regulation  of  c^^m- 
merce  among  the  States^  and,  therefore.  Is  an  mvaaioQ  of  the  exeJuaive  po^e 
of  Congress;  so  that  the  analogy  between  tho  two  casea  holds  good,  and 
would  be  constitution  a]  or  unconatitutional  in  the  one  case  would  be  oou^titu- 
tional  or  unconatitutifjoal  in  the  other." 

«92  U.S.  372;  23L.ed.  657. 

N  181  U*  S.  2S3;  21  Slip.  Ct  Hep.  648j  45  L.  e4  802. 
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ordinary  bills  of  lading,  and  of  ten  cents  on  export  bills  of  lading. 
To  the  contention  that  the  tax  was  on  the  bills  of  lading  and  not 
one  on  the  articles  exported,  the  court  say:  "  The  fact  that  Con- 
gress has  not  graduated  the  stamp  tax  on  bills  of  lading  does  not 
affect  the  question  of  power.  .  .  .  The  question  of  the  power 
is  not  to  be  determined  by  the  amount  of  the  burden  attempted  to 
be  cast  .  .  •  Constitutional  mandates  are  imperative.  The 
question  is  never  one  of  amount,  but  one  of  power.  The  appli- 
cable maxim  is  obsta  principiis,  not  de  minimis  non  cured  lex."  ^ 
In  Cornell  v.  Coyne?®  was  sustained  the  imposition  of  the  same 
manufacturing  tax  on  an  article  manufactured  for  export,  and 
in  fact  exported,  as  upon  other  similar  articles  not  intended  for 
export,  the  court  saying  that  such  a  tax  is  not  on  the  articles 
exported  "  but  is  only  a  tax  or  duty  on  the  manufacturing  of 
articles  in  order  to  prepare  them  for  export"  "  The  true  con- 
struction of  the  constitutional  provision,"  the  opinicm  continues, 
"  is  that  no  burden  by  way  of  tax  or  duty  can  be  cast  upon  the 
exportation  of  articles,  and  does  not  mean  that  articles  exported 
are  relieved  from  the  prior  ordinary  burdens  of  taxation  which 
rest  upon  all  property  similarly  situated."  ^ 

§  278.  Direct  Taxes.^<> 

The  Constitution  provides  that  capitation  and  other  direct  taxes 
levied  by  Congress  shall  be  apportioned  among  the  States  in  pro- 

CTFour  justices  dissented.  They  say:  "Here,  the  small  duty  imposed, 
without  reference  to  the  kind,  quality,  or  value  of  the  articles  exported, 
renders  it  certain  that  when  Congress  imposed  such  duty  specifically  ot\  the 
vellum,  parchment,  or  paper  upon  which  the  bill  of  lading  was  written  or 
printed,  it  meant  what  is  so  plainly  said;  and  no  ground  exists  to  impute  a 
purpose  'by  indirection  to  tax  the  articles  exported."  The  dissenting  justices 
also  urge  that  the.  practice  of  the  government  for  more  than  a  century  should 
be  held  controlling. 

«  192  U.  8.  418;  24  Sup.  Ct.  Rep.  383;  48  L.  ed.  504. 

^Two  justices  dissented,  holding  that  inasmuch  as  there  was  no  ai^reciable 
interval  of  time  between  the  commencement  of  manufacture  and  the  prepara- 
tion for  exportation,  it  could  not  be  reasonably  said  that  the  articles  had 
become  a  part  of  the  general  mass  of  property  in  the  locality  of  manufacture, 
and  as  such  subject  to  a  tax  that  could  be  distinguished  from  a  tax  upon 
the  articles  as  subject  of  export. 

70  For  a  discussion  of  direct  taxes  i^ith  reference  to  the  Territories  and  the 
District  of  Columbia,  see  Chapter  XXVI. 
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portion  to  their  respective  populations.  In  a  number  of  instances 
the  constitutionality  of  federal  taxes  not  thus  apportioned  has 
been  questioned  upon  the  ground  that  they  were,  within  the  con- 
stitutional meaning  of  the  word,  direct  taxes.  The  decision  of 
the  Supreme  Court  in  each  of  these  cases  in  which  this  point  has 
been  raised  has  supplied  an  authoritative  determination  only  aa 
to  the  direct  or  indirect  character  of  the  particular  taxes  in  qnes 
tion.  From  these  decisions,  however,  a  judicial  definition  o! 
direct  taxes  may  be  drawn  which  makes  the  term  include  all  taxes 
levied  upon  property,  real  or  personal,  or  upon  the  income  de- 
rived from  such  property,  and  all  capitation  or  poll  taxes.  A 
review  of  the  cases  will  show  that  only  within  recent  years  has 
the  court  been  willing  to  adopt  this  comprehensive  definition,  and, 
when  it  finally  did  so,  the  decision  came  as  a  surprise  to  very 

'>jnany  of  the  lawyers  and  courts  of  the  country. 

r  In  I'll^in  Hylton  v.  United  States"  it  was  held  that  a  tax  on 
carriages  was  not  a  direct  tax.  Chase  in  his  opinion  said :  "  Tke 
Constitution  evidently  contemplated  no  taxes  as  direct  taxes,  bnt 
only  such  as  Congress  could  lay  in  proportion  to  the  census.  The 
rule  of  apportionment  is  only  to  be  adopted  in  such  cases  where 
it  can  reasonably  apply;  and  the  subject  taxed  must  ever  deter- 
mine the  application  of  the  rule.  If  it  is  proposed  to  tax  any 
specific  article  by  the  rule  of  apportionment,  and  it  would  evi- 
dently create  great  inequality  and  injustice,  it  is  unreasonable 
to  say  that  the  Constitution  intended  such  tax  to  be  laid  by  that 
rule.  ...  I  am  inclined  to  think,  but  of  this  I  do  not  give  a 
judicial  opinion,  that  the  direct  taxes  contemplated  by  the  Con- 
stitution, are  only  two,  to  wit,  a  capitation,  or  poll  tax,  simply, 
without  regard  to  property,  profession,  or  any  other  circumstance; 
and  a  tax  on  land." 

Paterson  in  his  opinion  said :  "  Whether  direct  taxes,  in  the 
sense  of  the  Constitution,  comprehend  any  other  tax,  than  a  capi- 
tation tax  and  a  tax  on  land,  is  a  questionable  point.  If  Con- 
gress, for  instance,  should  tax,  in  the  aggregate  or  mass,  things 
that  generally  pervade  all  the  States  in  the  Union,  then,  perhaps, 

713  Dall.  171;  1  L.  ed.  656. 
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the  rule  of  apportionment  would  be  the  most  proper,  especially  if 
sn  assessment  was  to  intervene.     This  appears  from  the  practice 
^f  some  of  the  States  to  have  been  considered  as  a  direct  tax. 
"Whether  it  be  so,  under  the  Constitution  of  the  United  States,  is 
WL  matter  of  some  difficulty;  but  as  it  is  not  before  the  court,  it 
"would  be  improper  to  give  any  decisive  opinion  upon  it.    I  never 
entertained  a  doubt  that  the  principal,  I  will  not  say  the  only  ob- 
jects, that  the  framers  of  the  Constitution  contemplated  as  falling 
within  the  rule  of  apportionment,  were  a  capitation  tax  and  a  tax 
on  land." 

Iredell,  in  his  opinion,  said:  "As  all  direct  taxes  must  be  ap- 
portioned, it  is  evident  that  the  Constitution  contemplated  none 
as  direct  but  such  as  could  be  apportioned.  If  this  cannot  be 
apportioned,  it  is,  therefore,  not  a  direct  tax  in  the  sense  of  the 
Constitution.    That  this  tax  cannot  be  apportioned  is  evident" 

In  Pacific  Insurance  Co.  v.  Soule'^  a  tax  on  receipts  of  insur- 
ance companies  was  held  to  be  not  a  direct  tax,  the  dicta  in  Hylton 
V.  United  States  being  relied  upon  as  authority. 

In  Veazie  Bank  v.  Fenno'^  a  tax  on  the  circulating  notes  of 
state  banks  was  held  to  be  an  indirect  tax. 

In  Scholey  v.  Rew'*  a  tax  on  succession  to  real  estate  was  held 
indirect,  the  tax  being  declared  to  be  one  not  on  the  land,  but 
upon  the  right  of  succession.  The  court  say :  "  Whether  direct 
taxes,  in  the  sense  of  the  Constitution,  comprehend  any  other  tax 
than  a  capitation  tax  and  a  tax  on  land  is  a  question  not  abso- 
lutely decided,  nor  is  it  necessary  to  determine  it  in  the  present 
case,  as  it  is  expressly  decided  that  the  term  does  not  include  the 
tax  on  income,  which  cannot  be  distinguished  in  principle  from 
a  succession  tax  such  as  the  one  involved  in  the  present  con- 
troversy." ^* 

72  7  Wall.  433;  19  L.  cd.  95. 
78  8  Wall.  &33;  19  L.  ed.  482. 

74  23  Wall.  331;  23  L.  ed.  99. 

75  Citing  Ina.  Co.  v.  Soule,  7  Wall.  433;  19  L.  ed.  95;  Veazie  Bank  v.  Fenno, 
8  Wall.  533;  19  L.  ed.  482. 
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In  Springer  v.  United  SUtes^^'  tbe  income  taxes  prcmded  for 
bj  tbe  Iaw  of  1862  were  beld  not  to  be  direct  taxes.  After  ennm^^ 
ating  tbe  various  direct  taxes  previonslj  levied,  tbe  court  saj: 
*^  It  will  tbus  be  seen  tbat  wberever  tiie  government  bas  imposed 
a  tax  wbicb  it  recognized  as  a  direct  tax,  it  bas  never  been  apj^ed 
to  any  objects  but  real  estate  and  slaves.  Tbe  latter  application 
may  be  accounted  for  upon  two  grounds:  1.  In  some  of  tbe 
States  slaves  were  regarded  as  real  estate;  and,  2,  sucb  an  exten- 
sion of  tbe  tax  lessened  tbe  burden  upon  tbe  real  estate  wbere 
slavery  existed,  wbile  the  result  to  the  National  Treasury  was 
tbe  same.  .  .  .  This  uniform  practical  construction  of  tbe 
Constitution  touching  so  important  a  point,  through  so  long  a 
period,  by  the  legislative  and  executive  departments  of  the  govern- 
ment, though  not  conclusive,  is  a  consideration  of  great  weight/' 

After  reviewing  earlier  cases  and  citing  the  opinions  of  leading 
commentators,  the  opinion  concludes:  "  Our  conclusions  are,  tbat 
direct  taxes,  within  the  meaning  of  the  Constitution,  are  only 
capitation  taxes,  as  expressed  in  tbat  instrument,  and  taxes  on 
real  estate." 

§  279.  Income  Tax  Case  — Pollock  v.  Farmers'  L.  &  T.  Co. 

The  foregoing  line  of  cases,  concluding  with  the  emphatic  asser- 
tion of  a  unanimous  court  in  Springer  v.  United  States,  justly 
gave  rise  to  the  general  opinion  that  the  only  taxes  to  be  deemed 
direct  taxes  within  the  constitutional  meaning  of  the  term  were 
capitation  taxes  and  taxes  on  real  estate.  However,  in  ihe  so- 
oalled  Income  Tax  Case  —  Pollock  v.  Fanners'  Loan  and  Trust 
Co.^ — decided  in  1895,  this  doctrine  was  overthrown,  the  court 
upon  the  first  hearing  holding  that  taxes  on  the  rents  or  income 
of  real  estate  are  direct  taxes;  and,  upon  a  rehearing,  holding 
that  taxes  on  personal  property  or  on  the  income  derived  from 
personal  property  are  equally  direct. 

Upon  the  first  hearing  the  crucial  point  was,  of  course,  whether 
a  tax  upon  the  income  derived  from  real  estate  was  distinguish- 

7U  102  U.  S.  r)ft«;  26  L.  cd.  253. 

77  IT)?  r.  S.  429;  15  Sup.  Ct.  Rep.  673;  3€  L.  ed.  769,  and  158  U.  S.  601; 
15  Sup.  Ct.  Rep.  912;  39  L.  ed.  1108. 
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able  from  a  tax  on  the  real  estate  itself.  This  being  decided  in 
the  negative,  it  necessarily  followed  that  inasmuch  as  a  tax  on  the^ 
real  estate  is  admittedly  a  direct  tax,  a  tax  on  the  income  derived 
therefrom  would  be  direct,  "  The  real  question  is,"  the  majority 
justices  declare,  "  is  there  any  basis  upon  which  to  rest  the  con- 
tention that  real  estate  belongs  to  one  of  the  two  great  classes  of 
taxes,  and  the  rent  or  income  which  is  the  incident  of  its  owners 
ship  belongs  to  the  other  ?  We  are  unaUe  to  perceive  any  ground 
for  the  alleged  distinction.  An  annual  tax  upon  the  annual  value 
or  annual  user  of  real  estate  appears  to  us  the  same  in  substance 
as  an  annual  tax  on  the  real  estate,  which  would  be  paid  out  of 
the  rent  or  income."  '* 

78  In  a  dissenting  opinion,  concurred  in  bv  Justice  Harlan,  Justice  White, 
after  a  review  of  the  earlier  adjudications,  says: 

"The  facts,  then,  are  briefly  these:  At  the  Tcry  birth  of  the  government  a> 
contention  arose  as  to  the  meaning  of  the  word  *  direct.*  That  controversy 
was  determined  by  the  legislative  and  executive  departments  of  the  govern* 
nicnt  Their  action  came  to  this  court  for  review,  and  it  was  approved^ 
Every  judge  of  this  court  who  expressed  an  opinion,  made  use  of  language 
which  clearly  showed  that  he  thought  that  the  word  'direct'  in  the  Con- 
stitution  applied  only  to  capitation  taxes  and  taxes  directly  on  land.  There* 
after  the  construction  thus  given  was  accepted  everywhere  as  definite.  Th» 
matter  came  again  and  again  to  this  court,  and  in  every  case  the  original 
ruling  was  adhered  to.  Tlie  suggestions  made  in  the  Hylton  case  were 
adopted  here,  and  in  the  last  case  here  decided,  reviewing  all  the  others,  this 
court  said  that  direct  taxes  within  the  meaning  of  the  Constitution  were  only 
taxes  on  land  and  capitation  taxes.  And  now,  after  a  hundred  years,  after 
long  continued  action  by  other  departments  of  the  government,  and  after 
repeated  adjudications  of  this  court,  this  interpretation  is  overthrown,  and 
the  Congress  is  declared  not  to  have  a  power  of  taxation  which  may  at  some 
time,  as  it  has  in  the  past,  prove  necessary  to  the  very  existence  of  the  govern- 
ment. By  what  process  of  reasoning  is  this  to  be  done?  By  resort  to  theories, 
in  order  to  construe  the  word  'direct'  in  its  economic  sense,  instead  of  in 
accordance  with  its  meaning  in  the  Constitution,  when  the  very  result  of  the 
history  which  I  have  thus  briefly  recounted  is  to  show  that  the  economic  con- 
struction of  the  word  was  repudiated  by  the  framers  themselves,  and  has  been 
time  and  time  again  rejected  by  this  court ;  by  a  resort  to  the  language  of  the 
framers  and  a  review  of  their  opinions,  although  the  facts  plainly  show  that 
they  themselves  settled  the  question  which  the  court  now  virtually  unsettles. 
In  view  of  all  that  has  taken  place  and  of  the  many  decisions  of  this  court, 
the  matter  at  issue  here  ought  to  be  regarded  as  closed  forever.  ...  It 
is  said  that  a  tax  on  the  rentals  is  a  tax  on  the  land,  as  if  the  Act  here  under 
consideration  imposed  an  immediate  tax  on  the  rentals.     This  statement,  I 
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A  reliearing  of  tlie  case  haTing  been  allowed  the  conrt  broad- 
ened still  further  the  scope  of  the  term  "  direct  taxes,"  making 
it  include  taxes  on  personal  property  and  upon  the  income  there- 
from.    To  this  doctrine  four  justices  dissented. 

In  Nicol  V.  Ames"**  the  scope  of  the  doctrine  laid  down  in  the 
Income  Tax  Case  was  clearly  stated.  In  this  case  it  was  argued 
that  a  duty  levied  by  the  War  Kevenue  Act  of  1898  upon  sales 
or  agreements  of  sale  of  products  or  merchandise  at  exchanges  or 
boards  of  trade  was  a  direct  tax  and  as  such  unconstitutional  be- 
cause not  properly  apportioned.  The  court,  however,  held  that 
the  tax  was  in  the  nature  of  a  duty  or  excise  tax  for  the  pri\alege 
of  doing  business  at  such  places  and  not  a  tax  on  the  products  or"^ 
merchandise  sold,  and,  therefore,  not  a  direct  tax.  The  court 
say:  '*  It  is  asserted  to  be  a  direct  tax,  because  it  is  a  tax  upon 
the  sale  of  property  measured  by  the  value  of  the  thing  sold,  and 
such  a  tax  is  a  direct  tax  upon  the  property  itself,  and,  therefore, 
subject  to  the  rule  of  apportionment.  Various  cases  are  cited, 
from  Brown  v,  Maryland  (12  Wheat.  419;  6  L.  ed.  678)  down 
to  those  involving  the  validity  of  the  income  tax  (Pollock  ^r.  Trust 
Co.,  157  U.  S.  429;  15  Sup.  Ct.  Rep.  673;  39  L.  ed.  759)  for  the 
purpose  of  proving  the  correctness  of  this  proposition.  All  the 
cases  involved  tlie  question  whether  the  taxes  to  which  objection 
was  taken  amounted  practically  to  a  tax  on  the  property.  If  thii 
tax  is  ndt  on  the  property,  or  on  the  sale  thereof,  then  these  cases 
do  not  apply.'' 

In  Pat  ton  v,  Brady^  a  tax  upon  tobacco,  however  prepared, 
manufactured,  and  sold,  for  consumption  or  sale,  was  held  not  a 
direct  tax  but  an  excise  tax, —  "  not  a  tax  upon  property  as  such, 

submit,  ia  a  misconception  of  the  issue.  Tlie  point  involved  is  wlu*tlier  a  tax 
on  net  income,  wh<*n  auch  income  la  made  up  hj  aggre^ting  aU  sources  of 
revenue  and  deducting  repairs,  inBurance,  losses  in  business,  exeimptions,  etc., 
becomea,  to  the  extent  to  which  real  estate  reve-»iuea  may  have  entered  Into 
the  gross  income,  a  direct  tax  on  the  land  itself.  In  other  words,  does  that 
which  reaches  an  income,  and  thereby  reaches  rentals  indirectly,  and  reaches 
the  land  by  a  double  indireetion,  amount  to  a  direct  levy  ou  the  land  itself! 
It  seems  to  me  the  question  when  thus  accurately  stated  furnishes  its  own 
negative  response." 

T*173  U.  a  nnr*;  lo  Sup.  ct  Rep.  522:  4?*  L.  ed.  ISO. 

i0lS4  U.  S.  G08;  22  Sup.  Vt  Kcp.  493;  40  L.  ed,  713. 
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but  upon  certain  kinds  of  property,  having  reference  to  their 
origin  and  intended  use." 

In  Spreckles  Sugar  Kefining  Co.  v,  McClain®^  the  special 
excise  tax  imposed  on  sugar  relining  by  the  act  of  1898,  and 
measured  by  the  gross  annual  receipts  in  excess  of  a  named  sum, 
-was  held  to  be  not  a  direct  tax.  **  Clearly,"  the  court  say,  *'  the 
tax  is  not  imposed  upon  gross  annual  receipts  as  property,  but 
only  in  respect  of  the  carrjHng  on  or  doing  the  business  of  refin- 
ing sugar.  It  cannot  be  otherwise  regarded  because  of  the  fact 
that  the  amount  of  the  tax  is  measured  by  the  amount  of  the  gross 
annual  receipts," 


g  280.  The  Federal  Corporation  Tax  of  1909. 
I  Section  38  of  the  Tariff  Law  of  190D  contains  the  provision 
that  every  corporation  '*  organized  for  profit  and  having  a  capital 
stock  rcpreaented  by  shares  .  .  •  shall  be  subject  to  pay  annu- 
ally a  special  excise  tax  with  respect  to  the  carrying  on  or  doing 
business  by  such  corporation  .  .  .  equivalent  to  one  per  centmu 
upon  the  entire  net  income  over  and  above  five  thousand  dollars 
received  by  it  from  all  gources." 

The  constitutionality  of  this  tax,  as  being  indirect,  would  seem 
to  be  supported  by  the  decisions  cited  in  the  preceding  paragraphs, 
and  by  that  in  Knowlton  v,  Moore,^  considered  in  the  next  para* 
graph.  It  is  true  that  in  the  Income  Tax  Case^  the  court  held 
that  a  tax  upon  income  from  property  is  not  to  be  distinguished 
from  a  tax  on  the  property  itself,  but  it  is  probable  that  the  tax 
levied  by  Section  38  of  the  Tariff  Law  of  1909  will  be  held  to  be 
a  tax  not  on  the  income  of  the  corporation-s,  but  one  in  the  nature 
of  a  franchise  or  excise  tax.  The  constttiitionality  of  such  a  fed- 
eral tax  upon  corporations  chartered  by  the  States  would  seem  to 
he  disposed  of  by  the  argument  in  Veazie  Bank  v.  Fenno.^ 

11  ]f}2  U.  S.  39T;  24  Sup.  Vt.  Hep.  370;  48  L.  ed.  496. 

•J  178  U.  S.  41;  20  8up.  Ct  Rep.  747;  44  L.  ed.  9flO. 

i3  Pdlock  V.  Farnjcra  L.  &  T.  Co.,  158  U.  S.  601 ;  15  Sup.  Ct  Rep,  012  j  30 
L.  ed,  1108, 

»  S  WnU.  533;  10  L.  ed,  482.  Bee  also  South  Carolina  v.  United  States,  199 
U.  S.  437}  2(^  Sup.  Ct.  Rep.  110;  60  L.  ed.  2dK 
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§  tSL  Federal  Inheritance  Tans  not  Direct. 

The  condtimtional  definiticm  of  a  direct  tax  was  agam  raised 
in  Knowhfm  r.  Moored  with  reference  to  the  conatitiitionalitj 
of  the  inheritance  taxes  leried  br  the  War  Bevome  Act  of  1S9S. 
The  conrt  applied  the  wdl  established  doctrine  that  the  taxes  in 
qnefition  were  not  upon  the  property  inherited  but  npon  the  ri^t 
to  inherit,  and,  therefore,  not  being  taxes  npon  property  bnt  np«jn 
a  right,  were  in  the  nature  of  an  excise  tax,  and  as  such  indirec:.^^ 

m  176  v.  8.  41 ;  20  bop.  Ct.  Rep.  747;  44  L.  mL  M9. 

M  'Jo  the  argument  that  the  doetrine  declared  in  Seholej  t.  Bew  (23  Wafl. 
131 ;  23  L.  ed.  99),  had  been  practieallT  oremikd  by  the  Income  Tax  Case, 
the  eonrt  aaj: 

**  It  is  Mnerted  that  it  was  decided  im  the  laeoBe  Tax  Cases  that  in  order  t> 
determine  wheth<>r  a  tax  be  direct  within  the  meaning  of  the  Constitution,  it 
most  be  ascertained  whether  the  one  upon  whom  br  law  the  harden  of  petTing 
it  is  first  east  can  thereafter  shift  It  to  another  povm.  If  he  cannot,  the 
tax  would  then  be  direct  in  the  constitutional  sense,  and  hence,  howerer 
obvious  in  other  respects  it  might  be  a  dutj,  impost,  or  excise,  it  cannot  be 
leried  br  the  rule  of  uniformity,  and  must  be  apportioned.  From  this  assumed 
premise  it  U  argued  that  death  duties  cannot  be  shifted  from  the  one  on 
whrnn  thejr  are  first  cast  bj  law,  and  tberetore  they  are  direct  taxes  requirisg 
apf^>rtif/nment.  The  fallacy  is  in  the  premise  It  is  trae  that  in  the  income 
tax  cases  the  theory  of  certain  economists  by  which  direct  and  indirect  taxes 
arc  clajjaified  with  reference  to  the  ability  to  shift  the  same  waa  adverted  to. 
But  this  disputable  theory  was  not  the  basis  of  the  conclusion  of  the  court. 
The  conrt itutional  meaning  of  the  word  direct  was  the  matter  decided.  Con- 
sidering tliat  the  constitutional  rule  of  apportionment  had  its  origin  in  the 
purpose  to  prevent  taxes  on  persons  solely  because  of  their  general  ownership 
of  property  from  being  ievied  hy  any  other  rule  than  that  of  apportionment, 
two  tliiii;!.H  wf-re  decided  by  the  court:  First,  that  no  sound  distinction  existed 
between  a  tax  levied  on  a  person  solely  because  of  his  general  ownership  of 
real  property,  and  the  same  tax  imposed  solely  because  of  his  general  owner- 
ship of  personal  property.  Secondly,  that  the  tax  on  the  income  derived  from 
such  property,  real  or  personal,  was  the  legal  equivalent  of  a  direct  tax  on 
the  property  from  which  said  income  was  derived,  and  hence  must  be  appor- 
tioned. These  conclusions,  however,  lend  no  support  to  the  contention  that  it 
was  decided  that  duties,  imposts  and  excises  which  are  not  the  essential 
equivalent  of  a  tax  on  property  generally,  real,  or  persona!*  solely  because  of 
its  owr.<»r«hip.  must  he  converted  into  direct  taxes,  becau.se  it  is  conceived  that 
it  would  be  demonstrated  by  a  close  analysis  that  they  could  not  be  shifted 
from  the  person  upon  whom  they  first  fall.  The  proposition  now  relied  upon 
i%as  considerpd  and  refuted  in  Nicol  v.  Ames,  173  U.  S.  609;  19  Sup.  Ct.  Rep. 
522;  43  L.  ed.  786." 
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§  282.  Federal  Taxation  and  Due  Process  of  Law:  Hearing  Re- 
quired. 
Due  .process  of  law  requires  that  in  the  case  oi  an  ad  valorem 
tax  an  opportunity  shall  be  given  the  taxpayer  to  appear  and  give 
evidence  as  to  the  proper  valuation  of  the  property  which  is 
assessed.^  In  other  cases,  however,  no  notice  or  opportunity  for 
tearing  need  be  given  the  taxpayer.  In  Hagar  v.  Eeclamation 
District^  the  court  say :  "  Of  the  different  kinds  of  taxes  which 
the  State  may  impose,  there  is  a  vast  number  of  which,  from  their 
•nature,  no  notice  can  be  given  to  the  taxpayer,  nor  would  notice 
"be  of  any  possible  advantage  to  him,  such  as  poll  taxes,  license 
taxes  (not  dependent  upon  the  extent  of  his  business)  and  gen- 
erally, specific  taxes  on  things  or  persons  or  occupations.  In  such 
cases  the  legislature,  in  authorizing  the  tax,  fixes  its  amount,  and 
that  is  the  end  of  the  matter.  If  the  tax  be  not  paid,  the  property 
of  the  delinquent  may  be  sold  and  he  be  thus  deprived  of  his 
property.  Yet  there  can  be  no  question,  that  the  proceeding  is 
due  process  of  law,  as  there  is  no  inquiry  into  the  weight  of  evi- 
dence, or  other  element  of  a  judicial  nature,  and  nothing  could  be 
changed  by  hearing  the  taxpayer.  Xo  right  of  his  is,  therefore, 
invaded.  Thus,  if  the  tax  on  animals  be  a  fixed  sum  per  head, 
or  on  articles  a  fixed  sum  per  yard  or  bushel  or  gallon,  there  is 
nothing  the  owner  can  do  which  can  affect  the  amount  to  be  col- 
lected from  him.  So,  if  a  person  wishes  a  license  to  do  business 
of  a  particular  kind  or  at  a  particular  place,  such  as  keeping  a 
hotel  or  restaurant,  or  selling  liquors  or  cigars  or  clothes,  he  has 
only  to  pay  the  amount  required  by  the  law  and  go  info  business. 
There  is  no  need  in  such  cases  for  notice  or  hearing.  So,  also, 
if  taxes  are  imposed  in  the  shape  of  licenses  for  privileges,  such 
as  those  on  foreign  corporations  for  doing  business  in  the  State, 
or  on  domestic  corporations  for  franchises,  if  the  parties  desire 
the  privilege,  they  have  only  to  pay  the  amount  required.  In 
such  cases  there  is  no  necessity  for  notice  or  hearing.    The  amount 

S7  Or,  if  it  be  a  special  assesnuent  for  tiie  purpose  of  some  public  improve- 
ment, as  to  the  extent  to  which  the  property  in  question  will  be  benefited 
thereby. 

88  111  U.  S.  701;  4  Sup.  Ct.  Rep.  663;  28  L.  ed.  569. 
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of  the  tax  would  not  be  changed  by  it    But  where  a  tax  is  levied 
on  property,  not  specifically  but  according  to  its  value,  to  be  ascer^J 
tained  by  assessors  appointed  for  that  purpose  upon  such  evidence' 
as  they  may  obtain,  a  different  principle  comes  in.    The  oflScers,  iu 
estimating  the  value,  act  jndiciiilly,  and  in  most  of  the  States  pro*| 
virion  IS  made  for  the  correction  of  errors  committed  by  them, 
through  boards  of  revision  or  equalization*  sitting  at  designated 
periods  provided  by  law,  to  hear  complaints  respecting  the  justice 
of  the  assessments.    The  law  in  prescribing  the  time  wheJi  such) 
complaints  will  be  heard,  gives  all  the  notice  required*  and  the 
proceeding  by  which  the  valuation  is  determined,  though  it  may 
be  followeJ,  if  the  tax  be  not  paid,  by  a  sale  of  the  delinquent's 
property,  is  due  process  of  law/' 


^0 


§  283.  Hearing  Before  Administrative  Tribunal  Sufficient. 

It  5s  not  necessary  that  the  hearing  thus  required  in  the  case 
of  ad  valorem  taxes  should  be  before  a  court  of  justice-  The 
hearing  may  be  had  and,  in  fact,  is  usually  had^  before  an  admin- 
istrative board  whose  action  in  this  respect  is  judicial  in  character 
and  whose  determinations  may  be  final  and  conclusive  in  the  mat^ 
ter.  Thusj  for  example,  by  Section  2930  of  the  Revised  Statutes^ 
it  18  provided  that  in  the  matter  of  appraisement  of  imports  an 
appeal  shall  be  allowed  the  importer  from  the  colle-ctor  of  customs 
to  "one  discreet  and  experienced  merchant  to  be  associated  with^ 
one  of  the  general  appraisers  wherever  practicable,  or  two  discreet 
and  experiencc?d  merchants/'  but  that  '*  if  they  shall  disagree,  the 
collector  shall  decide  between  them;  and  the  appraisement  thus 
determined  shall  be  final  and  be  deemed  to  he  the  true  value,  and 
the  duties  shall  be  levied  thereon  accort^ingly."  Provision  is, 
however,  made  for  relief  in  ca&es  where  the  collectors  have  acted 
fraudulently  or  upon  a  principle  not  sanctioned  by  law,  or  where 
they  have  in  any  way  transcended  the  powers  given  them  by 
Congress. 
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In  Hilton  v.  Merritt*^  the  constitutionality  of  these  provisions 
was  upheld.  In  Auffmordt  v.  Hodden*^  the  court  say:  *'  Nor  is 
there  anything  in  the  objection  that  Section  2930  of  the  Revised 
Statutes  is  unconstitutional  in  making  the  decision  of  the  apprais- 
ers final,  and  that  the  plaintiffs  had  a  right  to  have  the  question 
of  the  dutiable  value  of  the  goods  passed  upon  by  a  jury.  As 
said  before,  the  government  has  the  right  to  prescribe  the  condi- 
tions attending  the  importation  of  goods  upon  which  it  will  permit 
the  collector  to  be  sued*  One  of  those  conditions  is  that  the  ap- 
praisal shall  be  reganied  as  final;  and  it  has  been  held  by  this 
court,  in  Amson  v.  Murphy  (109  U.  S.  238 ;  3  Sup.  Ct  Rep.  184; 
27  L.  ed.  920),  that  the  right  to  bring  such  a  suit  is  exclusively 
statutory,  and  is  substituted  for  any  and  every  common-law  right. 
The  action  is,  to  all  intents  and  purposes,  with  the  provision  for 
refunding  the  money  if  the  importer  is  successful  in  the  suit,  an 
action  against  the  government  for  moneys  in  the  treasury.  The 
provision  as  to  the  finality  of  the  appraisement  is  virtually  a  rule 
of  evidence  to  be  observed  in  the  trial  of  the  suit  brought  against 
the  collector." 

In  this  case  it  was  held  that  it  was  not  necessary,  and  that  it 
had  not  been  the  intention  of  Congress  that  the  hearing  before 
the  appraisers  or  collector  should  be  characterized  by  all  the  for- 
malities of  a  court  of  law,  but  that  the  proceedings  might,  and 
from  necessity  would  generally  have  to  be  of  a  summary  char- 
acter. The  court  thus  held  that  due  process  of  law  had  not  been 
denied  because  the  importer  or  his  agent  had  been  practically 
excluded  from  the  hearing  upon  the  reappraisement,  that  he  had 
not  been  permitted  to  confront  the  opposing  witnesses  by  testimony 
on  his  own  behalf,  or  allowed  the  aid  of  counsel.  "  No  govern- 
ment," said  the  court,  "  would  collect  the  revenues  or  perform  its 
necessary  functions,  if  the  system  contended  for  by  the  plaintiffs 
were  to  prevail." 


89  110  U.  S.  97;  3  Sup.  Ct.  Rep.  648;  28  L.  ed.  83. 
^  137  U.  S.  310;  11  Sup.  Ct.  Rep.  103;  34  L.  ed.  674. 
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%  284.  Summary  Modes  of  CoUectioiL 

For  the  collection  of  taxes,  as  well  as  in  the  appraisement  of 
property  for  taxation,  summary  modes  of  procedure  may  be  had, 
the  justification  being  that  without  such  means  no  government 

could  maintain  itself.®^ 

SI  The  leading  case  is  Murray's  Lessee  v.  Hoboken  Land  Improvement  Co.. 
18  How.  272;  15  L.  ed.  872.  In  this  case  the  account  of  a  collector  of 
customs  having  been  audited  by  the  First  Auditor  of  the  Treasury  Depart- 
ment, and  certified  by  the  First  Comptroller,  a  distress  warrant  for  the 
balance  found  due  the  United  States  was  issued  by  the  Solicitor  of  the 
Treasury  in  .accordance  with  the  provisions  of  an  act  of  Congress,  and  levied 
upon  the  lands  of  the  collector.  To  the  contention  that  this  proceeding  denied 
to  the  collector  due  process  of  law  the  court  replied:  "Tested  by  the  common 
and  statute  law  of  England  prior  to  the  emigration  of  our  ancestors,  and  by 
the  laws  of  many  of  the  States  at  the  time  of  the  adoption  of  this  amendment, 
the  proceedings  authorized  by  the  act  of  1820  cannot  be  denied  to  be  due 
process  of  law,  when  applied  to  the  ascertainment  and  recovery  of  balances 
clue  to  the  government  from  a  collector  of  customs,  unless  there  exists  in  the 
Constitution  some  other  provision  which  restrains  Congress  from  authorizing 
}>uch  proceedings.  For,  though  *  due  process  of  law '  generally  implies  and 
includes  actor,  reus,  judex,  regular  allegations,  opportunity  to  answer,  and  a 
tri»l  according  to  some  settled  course  of  judicial  proceedings  (2  Inst.  47,  50; 
Hoke  V.  Henderson,  4  Dev.  N.  C.  15;  Taylor  v.  Porter,  4  Hill,  146;  Van 
Zandt  v.  \\'addol,  2  Yerg.  2C0;  Bank  v.  Cooper,  Id.  599;  Jones'  Heirs  v. 
Perry.  10  Vorg.  59;  Greene  v.  Briggs,  1  Curt,  311),  yet  this  is  not  nni- 
versiiUy  true.  There  may  be,  and  we  have  seen  that  there  are,  cases,  under 
the  law  of  England  after  ^lagna  Charta,  and  as  it  was  brought  to  this  country 
and  acted  on  here,  in  w^hich  process,  in  its  nature  final,  issues  against  the 
body,  lands,  and  goods  of  certain  public  debtors  without  any  such  trial;  and 
this  brings  us  to  the  question  wliether  those  provisions  of  the  Constitution 
which  relate  to  the  judicial  power  are  incompatible  with  these  proceedings. 
.  The  power  to  collect  and  disburse  revenue,  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  that  power  into  effect, 
includes  all  known  and  appropriate  means  of  effectually  collecting  and  dis- 
?>urping  that  revenue,  unless  some  such  means  should  be  forbidden  in  some 
otlier  part  of  the  Constitution.  The  power  has  not  been  exhausted  by  the 
receipt  of  the  money  by  the  collector.  Its  purpose  is  to  raise  money,  and  use 
it  in  pa^TTient  of  the  debts  of  the  government ;  and,  whoever  may  have  posses- 
sion of  the  public  money  until  it  is  actually  disbursed,  the  power  to  use  those 
known  and  appropriate  means  to  secure  its  due  application  continues.  As 
we  have  already  shown,  the  means  provided  by  the  act  of  1820  do  not  differ 
in  principle  from  those  employed  in  England  from  remote  antiquity  —  and  in 
many  of  the  States,  so  far  as  we  know,  without  objection  —  for  this  purpose, 
at  the  time  the  Constitution  was  formed.  It  may  be  added  that  probably 
there  are  few  governments  which  do  or  can  permit  their  claims  for   public 
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§  286.  Notice. 

Due  process  of  law  in  matters  of  taxation  does  not  require  the 
same  kind  of  notice  as  is  required  in  a  suit  of  law,  or  in  proceed- 
ings for  taking  private  property  under  the  jx)wer  of  eminent  do- 
main. Xo  violation  of  due  process  of  law  is  committed  when  a  tax 
is  collected  according  to  customary  forms  and  established  usages, 
or  in  subordination  to  the  principles  which  underlie  them.  "  This 
must  be  so/'  the  court  say  in  King  v.  Mullins,®^  "  else  the  existence 
of  government  might  be  put  in  peril  by  the  delays  attendant  upon 
formal  judicial  proceedings  for  the  collection  of  taxes,"  " 

In  most  of  the  States  it  is  provided  by  statute  that  the  assess- 
ment or  collection  of  taxes  shall  not  be  restrained  by  a  judicial 
writ;  and,  since  1867,  by  act  of  Congress  it  has  been  provided 
that  *'  no  suit  for  the  purix)se  of  restraining  the  assessment  or 
collection  of  taxes  shall  be  maintained  in  any  court."  ^ 

The  constitutionality  of  this  provision  has  been  sustained 
whenever  questioned,  administrative  necessity  furnishing  the 
justification.  In  Cheatham  v.  United  States**  the  court  say:  "  If 
there  existed  in  tlie  courts,  state  or  national,  any  general  power  of 
impeding  or  controlling  the  collection  of  taxes  or  relieving  the 
hardship  incident  to  taxation,  the  very  existence  of  tho  Go\5rn- 
ment  might  be  j)laced  in  the  power  of  a  hostile  judiciary."  ^ijid 
in  the  Railroad  Tax  Cases^  the  court  say :  '^  The  Grovemment  of 
the  United  States  has  provideil,  both  in  the  customs  and  in  the 

taxes,  cither  on  the  citizen  or  the  officer  emplovM  for  tlieir  collection  or 
JiFfbur semen t,  to  become  subjects  of  judicial  controversy,  according  to  liie 
course  of  the  law  of  the  land.  Imperative  necessity  has  forced  a  distinction 
between  sucli  claims  and  all  others,  which  has  sometimes  heen  carried  out  by 
summary  methcxl:*  of  proceeding,  and  sometimes  by  pystema  of  fines  ai}d 
penalties,  but  always  in  some  way  observed  and  yielded  to." 

92  171  U.  S.  404;  18  Sup.  Ct.  Rep.  0'26 ;  43  L.  ed.  214. 

93  C/.  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232;  10  Sup.  €t.  Rep.  53^; 
33  L.  ed.  892;  Turpin  v.  Lemon,  187  V.  S.  51 ;  23  Sup.  Ct.  Rep.  20;  47  L.  ed.  70; 
Londoner  v.  Denver.  210  U.  S.  373  ;  28  Sup.  Ct.  Rep.  708 ;  ^^2  I^  ed.  1103;  JudBorij 
On  Taxation,  Chapter  8,  and  McCJehee,  Due  Process  of  Latr,  pp.  235ff. 

9*  Rev.  Stat.,  §  3224.  This  provision  of  course  applies  only  to  the  federal 
courts,  and  by  the  courts  has  boon  cnii>.trued  to  relate  only  to  federal  taxes. 
In  1009  a  bill  was  introduced  into  Congress  to  amend  this  seetion  so  as  to 
make  it  apply  to  state,  county,  municipal  and  district  taxes  as  well. 

95  92  U.  S.'85;  23  L.  ed.  5GL 

96  92  U.  S.  575 ;  23  L.  ed.  663. 

^^  40 
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iBtemal  revenue,  a  complete  system  of  corrective  Justice  in  regard 
to  taxes  imposed  by  the  General  Government,  which  in  both 
branches  is  founded  upon  the  idea  of  appeals  within  the  executive 
departments.  If  the  party  aggrieved  does  not  obtain  satisfaction 
in  this  mode,  there  are  provisions  for  recovering  the  tax  after  it 
has  been  paid  by  suit  against  the  collecting  officer.  But  there  is  no 
place  in  this  system  for  an  application  to  a  court  of  justice  until 
after  the  money  is  paid.  That  there  might  be  no  misunderstand- 
ing of  the  universality  of  this  principle,  it  was  expressly  enacted, 
in  1867,  that  *  no  suit  for  the  purpose  of  restraining  the  assess- 
ment or  collection  of  any  tax  shall  be  maintained  in  any  court' 
(Rev.  Stat.,  §  3224.)  And  though  this  was  intended  to  apply 
alone  to  taxes  levied  by  the  United  States,  it  shows  the  sense  of 
Congress  of  the  evils  to  be  feared  if  courts  of  justice  could,  in  any 
case,  interfere  with  the  process  of  collecting  the  taxes  on  vhich 
the  Government  depends  for  its  continued  existence.  It  is  a  wise 
policy.  It  is  founded  on  the  simple  philosophy  derived  from  the 
experience  of  ages  that  the  payment  of  taxes  has  to  be  enforced 
by  summary  and  stringent  means  against  a  reluctant  and  often 
adverse  sentiment;  and  to  do  this  successfully,  other  instrumen- 
talities and  other  modes  of  procedure  are  necessary  than  those 
which  belong  to  a  court  of  justice." 

§  288.  Borrowing  Power  of  the  United  States:  Legal  Tender. 

The  Fedt^-al  Government  is  given  power  "  to  borrow  money  on 
the  credit  of  tlie  United  States." 

The  j)o\ver  tlnis  ^iven  is  free  from  limitations.  In  the  draft 
of  tlio  Coii:5titution  reported  bv  the  Committee  on  Detail  to  the 
Constitutional  Convention,  the  draft  read,  ^'  To  borrow  money 
and  omit  l)i]ls  on  tlio  credit  of  the  United  States."  The  express 
autliorization  to  emit  bills  of  credit  was  stricken  out  by  the  Con- 
vention, but,  ap]^arently,  not  with  the  intention  of  thereby  depriv- 
iiiir  tlie  United  Stat(s  of  tlie  power,  but  that  the  power  would  be 
inelude*!  in  the  ireneral  authority  to  borrow  money.  That  this 
is  so,  lias  not  been  questioned  by  the  courts.  There  has,  however, 
been  serious  eontroversy  as  to  the  power  of  the  United  States  to 
give  a  le^al  tender  eharaeter  to  these  bills  when  issued. 

The  debates  in  the  Constitutional  Convention,  and  other  pro- 
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Tisions  of  the  Constitution,^  would  seem  to  indicate  an  intention 
upon  the  part  of  the  framers  of  the  Constitution  that  a  legal  ten- 
der character  might  be  given  by  Congress  only  to  the  metallic 
money  coined  by  the  United  States,  and  the  Supreme  Court  in 
Hepburn  v.  Griswold*  so  held  as  regards  the  payment  of  debts  be- 
tween private  parties  created  before  the  enactment  of  the  law.  In 
Knox  V.  Lee,*  however,  four  justices  dissenting,  this  doctrine  was 
overthrown,  and  the  issuance  of  legal  tender  notes  authorized  as  a 
legitimate  war  power.  And  finally,  in  the  Legal  Tender  Cases  — 
Juillard  v.  Greenman^  the  authority  in  questi^n^-vi^s  con^ied  to 
exist  as  implied  in  the  general  power  to  borrow  moWBy,  whether 
in  times  of  peace  or  of  war,  the  court  saying :  "^  Such  being  our 
conclusion  in  matter  of  law,  the  question  whcrther  at  any  particu- 
lar time,  in  war  or  in  peace,  the  exigency  is  such,  by  reason  of 
unusual  and  pressing  demands  on  the  resources  of  the  govern- 
ment, or  of  the  inadequacy  of  the  supply  of  gold  and  silver  coin  to 
furnish  the  currency  needed  for  the  uses  of  the  government  and 
of  the  people,  that  it  is,  as  a  matter  of  fact,  wise  and  expedient 
to  resort  to  this  means,  is  a  political  question,  to  be  determined 
by  Congress  when  the  question  of  exigency  arises,  and  not  a 
judicial  question,  to  be  afterwards  passed  upon  by  the  courts." 

In  Knox  v.  Lee  it  is  to  be  observed  that  the  legal  tender  ix>wer 
is  deduced  not  wholly  from  the  power  to  borrow  money  but  from 
the  ensemble  of  powers  which  are  granted  to  the  United  States, 
which  aggregate  of  powers,  the  court  holds,  evidences  the  intention' 
to  equip  the  Central  Government  with  all  the  powers  necessary 
for  its  maintenance  as  an  effective  sovereign  Stale.  The  doctrine 
thus  comes  .perilously  near  to  an  acceptance  of  the  doctrine  of 
"  inherent  sovereign  powers."  ^  Also  the  court  declare  that  it 
is  not  indispensable  to  the  existence  of  any  ])ower  claimed  for  the 
Federal  Government  that  it  should  be  found  specified  in  the  words 
of  the  Constitution,  or  clearly  and  directly  traceable  to  some  one 
of  the  specified  })owers,  but  that  its  existence  may  be  deduced  from 
a  combination  of  several  expressly  granted  powers. 

97  cy.  'Jucker's  arpumcnt,  The  Constitution  of  the  United  States^  T,  r^OSff. 

98  8  Wan.  60a;  19  L.  ed.  51.^ 
w  12  Wall.  457;  20  L.  ed.  287. 

1  110  U.  S.  421;  4  Sup.  Ct.  Rep.  122;  28  L.  ed.  204. 

2  See  Chapter  III  of  this  treatise. 
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The  various  powers  from  whicb,  in  tlie  aggregate,  the  legal  tender 
power  is  derived  are  snmmarized  in  the  following  paragraph, 
taken  from  the  opinion  of  the  court  in  Juillard  v.  Greenman : 

"  Congress  as  the  legislature  of  a  sovereign  Nation,  being  ex- 
pressly empowered  by  the  Constitution  to  lay  and  colleot  taxes, 
to  pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States,  and  to  borrow  money  on  the  credit 
of  the  United  States,  and  to  coin  money  and  regulate  the  value 
thereof  and  of  foreign  coin ;  and  being  clearly  authorized,  as  inci- 
dental to  tlie  exercise  of  those  great  powers,  to  emit  bills  of  cre<lit, 
to  charter  national  banks  and  to  provide  a  national  currency  for 
the  whole  people,  in  the  form  of  coin,  treasury  notes  and  national 
bank  bills ;  and  the  power  to  make  the  notes  of  the  government  a 
l^al  tender  in  payment  of  private  debts  being  one  of  the  powers 
belonging  to  sovereignty  in  otlier  ciWlized  Xations,  and  not  ex- 
pressly withheld  from  Congress  by  the  Constitution;  we  are 
irresistibly  impelled  to  the  conclusion  that  the  impressing  u]x>n 
the  treasury  notes  of  the  Uniteil  States  the  quality  of  being  a  legal 
tender  in  pavTnent  of  private  debts  is  an  appropriate  means,  condu- 
cive and  plainly  adapted  to  the  execution  of  the  undoubted  powers 
of  Congress,  consistent  with  the  letter  and  sj>irit  of  the  Conj^titn- 
tion  and,  therefore,  within  the  meaning  of  that  instrument,  "  nt^x's- 
sarv  and  ])roper  for  carrying  into  execution  the  powers  veste<l  I'V 
this  Constitution  in  the  Government  of  the  United  State?/  '* 

As  regards  the  contention  that  the  eifect  of  applying  the  legal 
tender  law  to  ])rior  contraeted  del)ts  is  to  deprive  the  creditor  of 
property  without  due  ])rocess  of  law,  in  violation  of  the  Fifth 
Amendment,  the  court  in  Knox  v.  Lee  say:  ''  That  pro"vision  has 
always  been  understood  as  referring  only  to  a  direct  a]>pr()pria- 
tion,  niid  not  to  conse<iuential  injuries  resulting  from  the  exor- 
cise of  lawful  ]xnver.  It  has  never  been  supposed  to  have  any 
bearing  u])on  or  to  inhibit  laws  that  indirectly  work  harm  and  ]«>>> 
to  individuals.  A  new  tariff,  an  embargo,  a  draft,  or  a  war.  may 
inevitably  bring  upon  individuals  great  losses,  may,  indetxl,  render 
valuable  jn-operty  almost  valueless.  They  may  destroy  the  worth 
of  contracts.  But  whoex  er  supposed  that  liecause  of  this  a  taritT 
could  not.  be  changed,  or  a  non-intercourse  act,  or  an  embargo  be 
enacted,  or  a  war  be  declared.*" 
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